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Cases  decided 

IN  THE 

COTJET  OF  APPEALS 

OF  THE 

State  of  New  York, 

COMMENCING    MAY    4,    1897. 


In  tlie  Matter  of  the  Appraisal  of  the  Property  of  George 
B.  Sherman,  Deceased,  under  the  Act  in  Relation  to  Tax- 
able Transfers  of  Property. 

1.  Inheritance  and  Transfer  Tax  Laws  —  United  States  Bonds. 
The  inclusion  of  United  States  bonds  in  the  valuation  under  laws  for  the 
taxation  of  the  right  of  transfer  of  property  by  inheritance  or  by  will, 
for  the  purpose  of  ascertaining  the  tax,  is  a  valid  exercise  of  legislative 
power  by  a  state,  and  does  not  constitute  a  taxation  of  Federal  securities. 

2.  Transfer  Tax  Act  op  1892  —  Exemption  of  United  States  Bonds. 
United  States  bonds,  owned  by  a  resident  decedent,  which  would  other- 
wise be  subject  to  valuation  for  the  purpose  of  fixing  the  tax  under  the 
Transfer  Tax  Act  of  1892  (Ch.  399),  are  exempt  from  such  valuation,  by 
force  of  the  provision  (§  22)  which  limits  the  meaning  of  the  words 
"estate"  and  **  property,"  as  used  in  that  act,  to  property  over  which  the 
state  has  jurisdiction  for  the  purposes  of  taxation. 

Matter  of  Sherman,  15  App.  Div.  628,  affirmed. 

(Argued  April  19,  1897  ;  decided  May  4,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  March 
29,  1897,  which  affirmed  an  order  of  the  surrogate  of  the 
county  of  Erie. 

The  nature  of  the  proceeding   and  the  facts,  bo  far  as 
material,  are  stated  in  the  opinion. 
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Eminet  li,  Olcott  for  the  county  treasurer  of  Erie  county, 
appellant.  The  tax  imposed  by  chapter  399  of  the  Laws  of 
1892  on  taxable  transfers  of  property  is  not  upon  the  property 
itself,  but  upon  the  transfer  of  the  clear  market  value  of  such 
property.  {In  re  Hoffman^  143  N.  Y.  329  ;  In  re  Merriam^ 
141  K  Y.  484 ;  Li  re  Sioift,  137  N.  Y.  77;  In  re  Cullum, 
6  Misc.  Eep.  174 ;  145  N.  Y.  593 ;  In  re  Seaman,  147  N.  Y. 
74 ;  In  re  Hamilton,  148  N.  Y.  313  ;  In  re  Davis,  149  N. 
Y.  546  ;  In  re  Bronson,  150  N.  Y.  6 ;  In  re  Emton,  113  N. 
Y.  181 ;  In  re  Westurn,  152  N.  Y.  93.)  The  clear  market 
value  of  property  subjected  to  taxation  by  chapter  399, 
Laws  of  1892,  means  the  cash  value  of  the  property  at 
the  time  of  transfer.  (Code  Civ.  Pro.  §§  2711,  2712,  2743, 
2744;  Eedf.  on  Surr.  Prac.  [5th  ed.]  387,  505  ;  Shennnn  v. 
Willett,  42  N.  Y.  150 ;  Willard  on  Executors,  268 ;  SoU- 
"tnona  v.  Karsheedt,  3  Dem.  312 ;  In  re  Jones,  1  Eedf. 
266;  WlUcox  v.  Smith,  26  Barb.  346;  Dayton  on  Surro- 
gates, 248,  267,  268,  269  ;  2  Kent's  Com.  [8th  ed.]  515,  516; 
2  Bradf.  on  Surr.  Prac.  221.)  Since  the  tax  is  not  imposed  on 
the  transfer  of  the  property  of  the  decedent,  and  only  on  its 
clear  market  value,  that  is,  cash  value,  the  law  affects  all 
transfers  of  property  of  residents  of  this  state,  whatever  the 
property  may  be,  whether  United  States  bonds  or  other  chat- 
tels or  personal  property  generally,  because  the  same  are  only 
transferred  and  taken  at  their  appraised  and  inventoried  cash 
value.  {Walla<},e  v.  Myers,  38  Fed.  Eep.  184;  Strode  v. 
Comm,,  52  Penn.  St.  183 ;  United  States  v.  Perkhis,  163  U. 
S.  625  ;  In  re  Cxdlum,  145  K  Y.  593 ;  In  re  Whiting,  150 
N.  Y.  27;  In  re  Knoedler,  140  N.  Y.  377 ;  L.  1892,  ch.  399, 
§  1 ;  In  re  Swift,  137  N.  Y.  88  ;  People  ex  rel,  v.  Comrs,  of 
Taxes,  23  N.  Y.  224 ;  In  re  Prime,  136  N.  Y.  347 ;  In  re 
Hamilton,  148  N.  Y.  313.) 

Harry  D.  Williams  for  executrix,  respondent.  The  order 
of  the  court  below  was  right  and  should  be  affirmed.  {Ith  re 
Whiting,  150  N.  Y.  31 ;  In  re  Ro^naine,  127  N.  Y.  86.)  The 
bonds  or  obligations  of  the  United  States  for  the  payment 
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of  money  cannot  be  the  subject  of  taxation  by  a  state.  (ZT. 
Ins,  Co,  V.  New  Tori',  134  U.  S.  598;  McCulloch  v. 
Maryland,  4t  Wheat.  436 ;  Weston  v.  Charleston,  2  Pet.  449 ; 
U.  S.  R.  S.  [2d  ed.]  §  3701  ;  U.  S.  Const,  art.  4,  §  2.) 

Andrews,  Ch.  J.  This  appeal  is  from  an  order  which 
affirmed  the  decision  of  the  surrogate,  wliich  excluded  from 
appraisal  under  the  act,  chapter  399  of  the  Laws  of  1892,  in 
relation  to  the  taxable  transfers  of  property.  United  States 
bonds  amounting  to  $10,000,  owned  by  the  testator,  a  resident 
of  the  state,  who  died  in  1896.  The  question  presented 
depends  upon  the  provisions  of  the  act  of  1892.  The  power 
of  a  state  to  tax  the  right  of  transfer  of  property  by  will  or 
the  right  of  succession  under  the  intestate  laws  of  the  state  is 
not  an  open  question.  It  results  from  the  acknowledged  prin- 
ciple that  the  right  to  dispose  of  property  by  will  and  of  suc- 
cession thereto  in  cases  of  intestacy  is  derived  from  and  under 
the  municipal  law.  The  state  which  conf ere  the  right  and  pre- 
scribes the  rule  of  descent  or  distribution,  may,  therefore, 
annex  to  the  privilege  which  it  confers  such  reasonable  condi- 
tions to  its  enjoyment  as  it  may  deem  expedient.  There  is  no 
doubt  that  the  laws  for  the  taxing  of  inheritances  or  of  the 
right  of  transfer  by  will  are  within  the  general  scope  of  legis- 
lative power.  The  special  question  here  is  whether  the  act  of 
1892  exempts  from  valuation  for  the  purpose  of  fixing  the  tax 
imposed  by  the  act  that  part  of  the  estate  of  the  testator  rep- 
resented by  United  States  bonds.  The  fonn  of  the  question 
above  stated  assumes  that  the  bonds  would  be  the  proper 
subject  of  valuation  unless  excluded  by  the  true  construc- 
tion of  the  act.  If  the  tax  imposed  by  the  law  of  1892 
is  a  property  tax  in  the  ordinary  sense,  levied  upon  the 
property  of  a  testator  or  an  intestate,  it  could  not  be  sus- 
tained as  a  lawful  exercise  by  the  state  of  the  power  of 
taxation,  so  far  as  it  affected  securities  of  the  Federal  gov- 
ernment. The  principle  that  a  state  cannot,  in  the  exercise 
of  the  power  of  taxation,  tax  obligations  of  the  United 
States,  was  established  at  an  early  day.     But  the  tendency 
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botli  of  the  Federal  and  state  courts  has  been  in  tlie  direction 
of  limiting  tlie  oj^ration  of  this  immunity  and  to  upliold 
state  statutes  hnposing  taxation,  which,  although  operating 
indirectly  upon  property  in  government  securities,  were 
enacted  for  another  purpose,  and  where  the  indirect  taxation 
was  merely  an  incident  to  the  exercise  by  the  state  of  an 
acknowledged  power  of  government.  Laws  taxing  franchises 
of  corporations  and  providing  for  taxation,  measured  by  the 
value  of  the  corporate  property,  including  Federal  securities, 
or  by  income  derived  in  part  from  investments  therein,  have 
been  sustained,  and  illustrate  the  tendency  to  which  we  have 
referred.  (Society  for  Savlnffs  v.  Coite,  6  Wall.  594;  Provir 
dent  Institution  v.  Massachusetts^  Id.  631 ;  People  v.  Ilonie 
Lis,  Co,,  92  N.  Y.  328;  Id.,  119  U.  S.  129.) 

This  court  has  not  been  called  upon  to  consider  the  question 
of  the  power  of  tlie  state  to  prescribe  that  in  ascertaining  the 
value  of  the  property  of  a  decedent  for  the  purpose  of  fixing 
the  tax,  under  the  Collateral  Inheritance  or  Transfer  Tax 
Laws,  the  value  of  Federal  securities  owned  by  the  decedent 
shall  be  included.     But  we  apprehend  that  the  existence  of 
tlie  power  cannot  be  denied  upon  reason  or  authority.     The 
tax  imposed  is  not,  in  a  proper  sense,  a  tax  upon  the  property 
passing  by  will,  or  under  the  Statutes  of  Descents  or  Distribu- 
tions.    It  is  a  tax  upon  the  right  of  transfer  by  will,  or  under 
the   intestate   law   of    the   state.     Whether   these   laws    are 
regarded  as  a  limitation  on  the  right  of  a  testator  to  dispose 
of   property  by  will,  or  upon  tlie  right  of  devisees  to  take 
under  a  will,  or  the  right  of  heirs  or  next  of  kin  to  succeed  to 
the  property  of  an  intestate,  is  not  material.     The  so-called  tax 
is  an  exaction  made  by  the  state  in  the  regulation  of  the  right 
of  devolution  of  property  of  decedents,  w^hich  is  created  by 
law,  and  which  the  law  may  restrain  or  regulate.     Whatever 
the  form  of  the  property,  the  right  to  succeed  to  it  is  created 
by  law,  and  if  the  property  consists  of  government  securi- 
ties,   the  transferee  derives  his  right  to  take  tliem  as  he  does 
his  right  to  take  any  other  property  of  the  decedent,  under 
the    laws    of    the    state,    and    the    state    by   these    statutes 
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makes  the  riglit  subject  to  the  burden  imposed.  The  ques- 
tioH  was  answered  by  the  Supreme  Court  of  Pennsylvania 
in  Strode  v.  Commonwealth  (52  Pa.  St.  183)  and  by  Judge 
Wallace,  of  the  Circuit  Court  of  the  United  States,  in  Wal- 
lace V.  Myers  (38  Fed.  Eep.  184),  and  in  both  cases  it  was  held 
that  the  inclusion  of  United  States  bonds  in  the  valuation 
under  the  laws  for  the  taxation  of  inheritances,  for  the  pur- 
pose of  ascertaining  the  tax,  was  a  valid  exercise  of  the  legis- 
lative power  of  a  state,  and  did  not  constitute  a  taxation  of 
Federal  securities.  We  concur  in  the  conclusions  reached  in 
these  cases,  which  are  amply  supported  by  the  authorities  and» 
reasoning  upon  which  they  proceed. 

We  return,   therefore,   to  the  question    originally   stated, 
whether  the  act  of  1892  exempts  United  States  bonds  from 
valuation  in  fixing  the  tax.     Unless  such  exemption  is  found 
the  bonds  in  this  case  should  have  been  included  in  the  valu- 
ation.    The  case  of    Wallace  v.   Myers  {supra)  was  brought 
in  the  United  States  court,  and  was  governed  by  the  act  of 
1887.     (Chap.  713.)     By  the  first  section  of  that  act  the  tax 
was  imposed  upon  ''  all  property  "  passing  by  will  or  by  the 
intestate    laws  of   the    state.     There   was   no    limitation    of 
this    language   in   the   subsequent    sections  of   the  act,  and 
it  was  held,  as  we  think  properly,  that  United  States  bonds 
were  to  be  valued  in  fixing  the  tax.     The  act  of  1892  contains 
a  new  provision,  not  found  in  the  prior  acts.     The  22d  section 
declares  that  the  words  "  estate  "  and  "  property,"  as  used  in 
the  act,  "  shall  include  all  property  or  interest  therein,  whether 
situated  within  or  without  this  state,  over  which  this  state  has 
any  jurisdiction  for  the  purposes  of  taxation."     We  had  occa- 
sion, in  the  Matter  of  Whit! fig  (150  X.  Y.  27),  to  consider  the 
application  of  this  clause  of  section  22  of  the  act  of  1892  to  a 
case  of  United  States  bonds  owned  by  a  non-resident  decedent 
on  deposit  at  the  time  of  his  death  with  other  securities  in  the 
vaults  of  a  safe  deposit  company  in  the  city  of  Xew  York. 
The  objection  was  taken  that  they  could  not  be  included  in 
the  valuation  under  the  act  of  1S92,  and  this  court  sustained 
the  objection  on  the  ground  that  tlie  bonds,  being  property 
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not  subject  to  tlie  taxing  power  of  the  state,  were  exempt 
from  valuation  under  tlie  definition  of  property  in  section  22. 
It  was  probably  tlie  primary  purpose  of  this  definition  to 
exclude  any  inference  from  the  generality  of  the  words  used 
in  the  first  section  of  the  act,  that  the  valuation  to  be  made 
should  include  the  real  property  of  resident  dcv^edents  situated 
outside  of  the  state.  (See  Li  re  Sauft,  137  N.  Y.  77.)  But 
the  language  extends  to  all  property  not  within  the  taxing 
power  of  the  state,  and  Federal  securities  are  plainly  within  the 
definition.  It  is  the  jurisdiction  of  the  state  to  subject  property 
to  taxation  under  its  general  taxing  power,  and  not  whether  the 
jurisdiction  has  been  exercised,  which  is  the  test  of  exemption 
under  section  22  of  the  act  of  1802.  Property  of  every  descri|> 
tion  passing  by  will  or  under  the  Statutes  of  Descents  or  Distri- 
butions, which  is  sui)ject  to  the  taxing  power  of  the  stAte,  is 
to  be  valued  under  the  act,  irrespective  of  the  fact  whether  it 
has  or  has  not  been  subjected  to  taxation  under  existing  laws. 
{MatU>r  of  Knoedler^  140  N.  Y.  377.)  But  we  are  of  opinion 
that  the  United  States  bonds  were  properly  excluded  from  the 
valuation  of  the  decedent's  estate  by  the  surrogate  by  force  of 
section  22  of  the  act  of  1892. 

The  order  should,  therefore,  be  affirmed,  witli  costs. 

All  concur. 

Order  afiirmed. 


In  the  Matter  of  the  Appraisal  of  the  Property  of  Catharine 
L.  Langix)n,  Deceased,  under  the  Act  in  Relation  to  Taxa- 
ble Transfers  of  Pro])erty. 

TuAXsFEK  Tax  —  Tkaxsfeu  to  Remaindermen  under  Will  Givixo 
Power  of  Disposition  to  Life  Tenant  —  Non-exercise  of  Powek. 
Where  a  will  gives  property  to  one  for  life,  with  power  of  disposition 
during  life  and  by  will,  and  provides  that  the  residue  remaining  at  his 
death  undisposed  of  shall  pass  to  eertnin  persons  named,  and  the  life 
tenant  by  will  directs  his  executors  to  distribute  the  property  "according 
to  the  provisions  of  the  will"  of  the  first  testator,  by  delivering  the  same 
to  the  executors  named  in  that  will  for  that  purpose,  such  direction  is  not 
an  exercise  of  the  power  of  disposition,  but  the  property  is  deemed  to 
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have  passed  directly  to  the  remaindermen  under  the  will  of  the  first  tes- 
tator ;  and  such  transfer  is  not  taxable  under  the  Transfer  Tax  Act  of 
1892  (Ch.  399),  where  the  death  of  the  first  testator  occurred  prior  to  legis- 
lation taxing  transfers  by  will. 
Matter  of  Langdan,  11  App.  Div.  220,  affirmed. 

(Argued  April  19,  1897;  decided  May  4,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
December  30,  1896,  which  affirmed  an  order  of  the  surrogate 
of  Dutchess  county. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Eininet  H,  Olcott^  for  tlie  county  treasurer  of  Dutchess 
county,  appellant.  The  beneficiaries  took  by  virtue  of  the 
execution  of  the  power  of  appointment  contained  in  the 
will  of  Catharine  Langdon.  The  power  of  appointment  was 
executed  by  the  will  of  Walter  Langdon.  (Chaplin  on  Trusts, 
533;  In  re  Pifard,  111  N.  Y.  410;  Dyer  v.  Ewing,  2 
Dem.  160;  Jackson  v.  Btthcock,  12  Johns.  388;  2  K.  S. 
[6th  ed.]  1118,  §  147.)  Where  persons  take  under  a  power 
of  appointment  their  interests  vest  and  the  right  of  incum- 
brance of  the  state  attaches  at  the  date  of  the  execution  of 
the  power.  {Dixon  v.  Storm^  5  Redf .  419 ;  Li  re  Stewart^ 
131  N.  Y.  274;  2  Washb.  onEeal  Prop.  [5th  ed.]  734;  Ja<.^k' 
son  V.  Davenport^  20  Johns.  536  ;  In  re  Johnson^  47  N.  Y.  S. 
R.  391 ;  Sieherfa  Appeal,  110  Penn.  St.  329  ;  Reischv,  Corn- 
inonwealth,  106  Penn.  St.  521.)  The  provisions  of  chapter 
399  of  the  Laws  of  1892  are  not  restricted  to  transfers  by 
deed,  but  extend  to  transfers  effected  by  will  where  the  right 
of  succession  thereunder  vests  or  accrues  subsequent  to  the 
passage  of  that  act.  {In  re  Forsythe,  32  N.  Y.  Supp.  175; 
In  re  Brooks,  32  N.  Y.  176 ;  Talmage  v.  Seaman,  85  Ilun, 
242  ;  In  re  Davis,  149  N.  Y.  539 ;  In  re  Hoffman,  143  N. 
Y.  334 ;  In  re  Swift,  137  N.  Y.  77 ;  In  re  Sutton,  3  App. 
Div.  208 ;  In  re  Stiyer,  7  Misc.  Eep.  268 ;  In  re  Curtis,  142 
X.  Y.  219 ;  In  re  Bronson,  150  N".  Y.  1 ;  In  re  Whiting,  150 
X.  Y.  27 ;  In  re  Iloudayer,  150  ^,  Y.  37.) 
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Allison  Butts  for  executor  et  ah,  respondents.  The  right 
of  succession  passed  at  the  death  of  the  testatrix,  Mrs.  Lang- 
don, to  wit,  December  25,  1883,  and  notwithstanding  the  pos- 
session did  not  pass  until  the  death  of  tlie  life  tenant,  the 
transfer  or  succession  took  place  prior  to  the  enactment  of 
any  inheritance  tax  law.  {In  re  Seaman^  147  N.  Y.  69.) 
The  right  of  succession  passed  at  the  death  of  Mrs.  Langdon 
whether  tlie  legacies  were  vested  or  contingent.  {In  re 
Stewart,  131  N.  Y.  274;  In  re  Curtis,  142  X.  Y.  219.)  The 
legacies  given  by  the  will  of  Mrs.  Langdon  were  future  estates 
and  were  vested.  (1  E.  S.  773,  §  2 ;  Redf.  on  Surr.  Prac. 
[6th  ed.]  611 ;  In  re  Mahan,  98  N.  Y.  376 ;  In  re  Seama^i^ 
147  N.  Y.  74  ;  Nehan  v.  liussell,  135  N.  Y.  137.)  The 
property  in  question  is  the  estate  of  Mrs.  Langdon,  and  passes 
under  her  will.  {Leggett  v.  Firth,  132  N.  Y.  7-11;  Crozier 
V.  Bray,  120  N.  Y.  366;  Rose  v.  Hatch,  125  X.  Y.  427; 
Greijston  v.  Clark,  41  Hun,  125;  In  re  Cager,  111  X.  Y. 
343.)  Mr.  Langdon's  ownership  was  not  an  absolute  estate  in 
fee.     {In  re  Cager,  111  X.  Y.  343.) 

O'Brien,  J.  The  surrogate  reversed  and  vacated  his  own 
order  which  imposed  a  transfer  tax  under  the  statute  (Laws 
1892,  ch.  399),  amounting  to  nearly  $15,000,  upon  certahi 
property  that  came  to  the  hands  of  the  executor  of  Catharine 
Langdon,  deceased.  The  Appellate  Division  has  affirmed  the 
order,  and,  as  we  think,  properly. 

Mrs.  Langdon  died  on  the  25th  of  December,  1883,  leaving 
a  will  which  was  admitted  to  probate  June  25,  1884.  This 
was  before  the  enactment  of  any  statute  authorizing  the  impo- 
sition of  a  tax  upon  transfers  of  property  by  will.  By  her  will 
she  disposed  of  a  large  estate  to  various  legatees  and  devisees. 

The  residuary  estate  she  devised  and  bequeathed  to  her 
husband,  Walter  Langdon,  to  be  held,  used,  enjoyed  and  dis- 
posed of  by  him  at  his  pleasure  so  long  as  he  should  live,  and 
with  the  right  to  dispose  of  the  same  upon  his  death  by  will, 
or  so  much  thereof  as  should  then  remain. 

It  was  also  provided  that  such  residue,  or  so  nnich  thereof 
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as  should  remain  at  liis  death  undisposed  of,  should  then  pass 
to  two  legatees  named  or  to  the  survivor. 

Walter  Langdon,  the  husband,  died  on  the  16th  of  Septem- 
ber, 1894:,  leaving  a  will,  which  was  admitted  to  probate 
December  4,  1894,  and  it  contained  the  following  provision 
with  respect  to  the  property  bequeathed  to  him  for  life  by  the 
will  of  his  wife,  with  power  of  disposition  by  will : 

^^  First  I  direct  my  executors  to  keep  the  estate  of  my 
deceased  wife  separate  from  my  estate,  and  to  distribute  her 
estate  according  to  the  provisions  of  her  last  will  and  testa- 
ment, by  delivering  the  same  to  the  executors  named  in  her 
will  for  that  purpose." 

This  is  the  only  way  that  it  is  claimed  that  he  executed  the 
power  of  disposition  in  the  will  of  his  wife,  and  upon  his 
death  the  property  so  remaining,  amounting  to  nearly  $300,000, 
was  delivered  by  his  executor  to  tlie  executor  of  the  wife,  and 
this  is  the  transfer  upon  which  the  tax  was  imposed. 

It  has  been  held  that  where  a  vested,  though  defeasible 
interest  in  remainder  passes  under  a  will  to  the  remainderman 
on  the  testator's  death,  though  the  possession  does  not  pass 
till  the  death  of  the  life  tenant,  tlie  transfer  or  succession  is 
referred  to  the  time  of  the  death  of  the  testator,  and  if  that 
occurred  prior  to  the  enactment  of  the  act  taxing  transfers  of 
property,  the  remainder  is  not  taxable.  {In  re  Seaman^  147 
X.  Y.  69;  In  re  Stewart,  131  N.  Y.  274;  Li  re  Curtis,  142 
X.  Y.  219.) 

The  property  in  question  came  to  the  hands  of  the  execu- 
tor of  Mrs.  Langdon  for  the  purpose  of  distribution  to  the 
legatees  in  remainder  named  in  her  will  and  who  took  upon 
the  contingency  that  the  husband  failed  to  dispose  of  it  by  his 
will.  These  legatees  in  remainder  took  under  her  will  and 
not  nnder  the  will  of  her  husband.  The  husband  did  not  in 
any  fair  or  substantial  sense  exercise  the  power  of  disposition 
conferred  upon  him  by  his  wife.  The  provision  of  his  will 
above  quoted  was  in  fact  a  relinquishment  or  renunciation  of 
that  right.  It  was  a  declaration  of  liis  purpose  not  to  exer- 
ci;$e  the  power,  but  to  allow  the  property  to  pass  under  the 
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will  of  the  wife.  It  liad  no  eflfect  whatever  upon  the  devo- 
lution of  the  property.  The  property  would  pass  in  precisely 
the  same  way  if  the  husband  had  made  no  will.  If  he  had 
exercised  the  power  in  favor  of  the  legatees  in  remainder 
named  by  his  wife,  then  we  think  the  principle  stated  in  the 
cases  to  which  reference  is  made  would  be  applicable  unless 
there  is  some  distinction  which  we  do  not  perceive. 

But  since  in  this  case  tlie  property  passed  directly  under  the 
will  of  the  wife,  and  not  through  the  medium  of  a  power  in 
the  husband,  and  tlie  will  antedated  tlie  law,  tlie  statute  has  no 
application  to  the  case.  It  is  not  important,  therefore,  to 
inquire  whether  the  property  would  be  subject  to  the  tax  in 
case  the  power  in  the  husband  had  been  exercised.  The  case 
was  properly  disposed  of  in  the  courts  below  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


The  Pp:ople  of  the  State  of  New  York,  Respondent,  r. 
Joseph  Ledw^on  and  Annie  Ledavon,  Appellants. 

1.  Homicide  —  Appeal  —  Review  by  Court  of  Appeals.  When  the 
trial  of  an  indictment  for  murder  results  in  a  verdict  for  a  lower  grade  of 
homicide  than  murder  in  the  first  degree,  and,  consequently,  the  judg- 
ment is  not  of  death,  the  Court  of  Appeals  has  no  power  to  review 
the  facts,  but  its  jurisdiction  is  confined  to  questions  of  law,  raised  by 
exception. 

2.  Criminal  Trial  —  Presentation  of  Question  op  Sufficiency  op 
Evidence.  The  defendant  in  a  criminal  action  is  not  confined  to  request- 
ing the  court  to  direct  an  acquittal,  in  the  formula  of  section  410  of  the 
Code  of  Criminal  Pi'ocedure,  in  order  to  present  the  question  of  his  right, 
as  matter  of  law,  to  be  acquitted  on  the  ground  of  the  insufficiency  of  the 
evidence;  all  that  is  necessary  is  that  in  some  intelligible  form  there  shall 
be  presented  to  the  trial  court,  for  its  ruling  and  decision,  the  questi(m 
that  there  is  no  evidence  for  the  jury,  or  not  sufficient  evidence  on  which 
to  base  a  conviction. 

3.  Substanti.vl  Request  for  Direction  of  Acquittal  — Denial- 
Error  of  Law.  A  motion  in  form  to  discharge  the  defendant  or  dismiss 
the  indictment  may  be  regarded  as  in  subsiance  a  request  to  direct  an 
acciuittal,  or  that  the  court  instruct  the  jury,  as  matter  of  law,  that  the 
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defendant  cannot  be  convicted;  and  when  the  evidence  will  not  warrant  a 
conviction,  the  denial  of  such  a  request  is  an  error  of  law. 

4.  Insufficiency  of  Evidence  —  Denial  of  Request  for  DiREcnoN 
OF  Acquittal  —  Review.  If  the  record  of  a  criminal  case  in  the  Court 
of  Appeals  shows  either  that  there  was  no  evidence  whatever,  or  that  the 
evidence  did  not,  as  matter  of  law,  come  up  to  the  standard  required  by 
the  statute  (Code  Cr.  Pro.  §  389)  to  warrant  a  conviction,  the  denial  by  the 
trial  court  of  a  request,  which  in  substance  amounted  to  a  request  to 
direct  an  acquittal,  is  legal  error;  and  the  Court  of  Appeals  has  the  power, 
when  such  a  decision  is  challenged  by  exception,  to  review  it. 

5.  Evidence  Requisite  to  Warrant  Submission  to  Jury.  The 
presence  of  some  proof  is  not  sufficient  to  warrant  the  submission  of  a 
criminal  case  to  the  jury;  and  whenever  a  criminal  charge  is  submitted  to 
the  jury,  against  the  objection  and  exception  of  the  defendant,  upon  proof 
which  falls  below  the  standard  of  rebutting  the  presumption  of  innocence 
and  of  proving  guilt  beyond  a  reasonable  doubt,  required  by  the  statute 
(Code  Cr.  Pro.  §  389)  to  warrant  a  conviction,  a  question  of  law  is 
presented. 

6.  Question  of  Law.  In  a  criminal  case,  the  refusal  to  direct  an 
acquittal,  upon  the  ground  that  there  is  some  evidence,  or  whenever  there 
is  any  evidence,  may  present  a  question  of  law  reviewable  by  the  Court 
of  Appeals. 

7.  Motive.  The  existence  of  a  motive  is  of  little  or  no  importance, 
where  there  is  no  proof  of  the  commission  of  crime. 

8.  Irresponsible  Witness.  Guilt,  under  an  indictment  for  murder, 
cannot  be  established  beyond  a  reasonable  doubt  by  the  self-contradictory 
testimony  of  a  witness  who  is  evidently,  either  from  moral  or  mental 
defects,  irresponsible. 

9.  Statement  of  Defendant  in  His  Own  Favor,  Introduced  by 
Prosecution.  If  the  prosecution  in  a  criminal  trial  puts  in  evidence  a 
written  statement  made  by  the  defendant  wholly  in  his  own  favor,  and  it 
is  in  no  way  discredited,  it  must  be  regarded  as  some  proof,  at  least,  of 
the  facts  stated  in  it. 

jPeaple  v.  Ledwon,  15  Misc.  Rep.  280,  reversed. 

(Airgued  March  26,  1897;  decided  ^lay  4,  1897.) 

Appeals  from  a  judgment  of  the  General  Term  of  the 
Sap>erior  Conrt  of  Buffalo,  rendered  December  23, 1895,  which 
affirmed  judgments  entered  upon  a  verdict  convicting  Joseph 
Le<lwon  of  murder  in  tlie  second  degree  and  Annie  Ledwon 
of  manslaughter  in  the  first  degree,  and  also  affirmed  orders 
denyi^ig  motions  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 
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Henry  W.  Hill  for  appellants.  The  testimony  of  the  wit- 
ness Wladeslaus  Borowiec  was  contradictory  and  false  in  its 
material  features  and  wholly  unreliable,  and  it  should  have 
been  excluded  from  the  case  and  the  jury  instructed  to  disre- 
gard the  same.  {Dimlop  v.  Patterson^  5  Cow.  243  ;  Deering 
V.  MeUalf,  74  N.  Y.  506 ;  Starkie  on  Evid.  873 ;  People  v. 
Evan^y  40  N,  Y.  5.)  It  was  incumbent  upon  the  People  to 
establish  all  the  material  allegations  of  the  indictment  beyond 
a  reasonable  doubt,  including  the  corpus  delicti  of  the  crime 
charged.  This  was  not  done  by  competent  evidence.  {People 
V.  Fish,  125  N.  Y.  153;  People  v.  Palmer,  109  N.  Y.  113; 
liuloff  V.  People,  18  N.  Y.  179  ;  People  v.  Bennett,  49  N. 
Y.  137;  Peoi)le  v.  BeclnoHh,  103  N.  Y.  365;  I'eojyle  v. 
O'Neil,  109  N.  Y.  251 ;  Peoph  v.  SUphenson,  m  N.  Y.  S. 
R.  566 ;  Code  Crim.  Pro,  §§  389,  410 ;  HoweU  v.  PeoiyU,  5 
Hun,  621 ;  69  N.  Y.  607 ;  Peoi^e  v.  Laruhia,  140  N.  Y.  93.) 
The  People  have  failed  to  prove  beyond  a  reasonable  doubt  that 
the  defendants  were  or  either  of  them  was  guilty  of  the  crime 
charged  in  the  indictment,  and  the  jury  should  have  been 
advised  by  the  court  to  render  a  verdict  of  not  guilty.  (Code 
Crim.  Pro.  §  389  ;  Peoj)le  v.  liiordan,  117  N.Y.  73  ;  PeopU  v. 
Wellman,  8  N.  Y.  S.  R.  300.)  The  judgment  of  conviction 
sliould  be  reversed  as  to  both  defendants  on  account  of  the  many 
errors  committed  in  the  course  of  the  trial.  {People  v.  Fish, 
125  X.  Y.  148;  Holcomh  v.  Holcomh,  95  N.  Y.  320 ;  PeopU 
V.  Wood,  126  i^.  Y.  271,  27ii ;  People  v.  Van  Zile,  62  N.  Y. 
S.  R.  359;  Code  Crim.  Pro.  §§  464,  527,  528;  PeopU  v. 
Greaiwall,  115  N.  Y,  525,  526  ;  State  v.  Orr,  64  Mo.  339  ; 
People  V.  Sharp,  107  X.  Y.  464 ;  People  v.  Laruhia,  55  N. 
Y.  S.  R,  460 ;  Peojyle  v.  Mitchell,  62  Cal.  411.) 

James  Z.  Quackenhush  for  respondent.  The  trial  court 
committed  no  error  in  submitting  the  testimony  of  the  witness 
"Wladeslaus  Borowiec  to  the  jury.  {Dunn  v.  PeopU,  29  N.  Y. 
523;  Warren  v.  Hai(jht,  62  Barb.  490;  People  v.  O'JSeil,  109 
X.  Y.  266  ;  PeopU  v.  ChapUau,  121  N.  Y.  266.)  The  death  of 
the  person  alleged  to  have  l)een  killed  was  established  by  direct 
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proof  and  the  fact  of  killing  by  the  defendants  beyond  a 
reasonable  doubt  by  both  direct  and  circumstantial  evidence. 
(Penal  Code,  §  181 ;  People  v.  Ben?i^U,  49  N.  Y.  143 ;  Bur- 
rill  on  Cir.  Evid.  6S2 ;  People  v.  Beckwith,  108  K.  Y.  67 ; 
People  V.  Palmer^  109  N.  Y.  110.)  No  error  was  committed 
by  the  trial  court  in  denying  defendant's  motion  to  dismiss 
the  indictment,  either  at  the  close  of  the  People's  evidence,  or 
at  the  close  of  all  the  evidence.  (Code  Crim.  Pro.  §  519; 
People  V.  Boas,  92  N.  Y.  560 ;  People  v.  McCormick,  135 
X.  Y.  664;  PeopU  v.  Mitchell,  142  N.  Y.  639;  People  v. 
Conroij,  97  K  Y.  62  ;  People  v.  Fisfi,  125  X.  Y.  136  ;  People 
V.  Schooley,  149  N.  Y.  99;  People  v.  Cignarale,  110  N.  Y. 
23;  People  v.  Bennett,  49  K  Y.  144.)  The  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties.  (Code  Crim.  Pro.  §§  392,  465,  527,  528,  542 ;  People 
V.  Dimick,  107  N.  Y.  15-34;  People  v.  Sharp,  107  N.  Y. 
427;  People  v.  Ilovey,  92  N.  Y.  554;  People  v.  Brooks,  131 
K  Y.  321;  PeopU  v.  McCormkk,  135  N.  Y.  663;  People 
V.  Limey,  61  N.  Y.  S.  R.  240;  People  v.  O'Brien^  74  Hun, 
264 ;  PeopU  v.  Boas,  92  N.  Y.  560 ;  People  v.  Johnson,  110 
N.  Y.  134-144;  P^(?^Zej  v.  Buchanan,  145  N.  Y.  1-30.) 

O'Brien,  J.  The  defendants,  husband  and  wnfe,  were  con- 
victed in  the  Superior  Court  of  Buffalo,  the  husband  of  mur- 
der in  the  second  degree,  and  the  wife  of  murder  in  the  third 
degree,  as  shown  by  the  verdict  of  the  jury,  when  first  delivered 
in  open  court.  The  verdict  also  contained  a  recommendation 
for  mercy  in  favor  of  the  wife.  The  court  then  informed  the 
jury  that  there  was  no  such  crime  as  murder  in  the  third 
degree,  and  explained  to  them  the  various  degrees  of  murder 
and  manslaughter,  and  directed  the  clerk  to  receive  the  ver- 
dict as  to  the  husband  and  the  jury  to  retire  and  reconsider 
their  verdict  with  respect  to  the  wife.  The  jury  retired,  and, 
again  coming  into  court,  found  a  verdict  of  guilty  against  the 
wife  of  manslaughter  in  the  first  degree,  with  a  recommenda- 
tion for  mercy.     Sentence  was  pronounced  against  the  hus- 
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band  of  imprisonment  in  the  state  prison  for  life,  and  the  wife 
for  ten  years.  On  appeal  to  the  General  Term  of  the  court 
in  which  the  conviction  was  had  two  judges  only  held  the 
court,  and  one  wrote  for  affirming  and  the  other  for  reversing 
tlie  judgment.  This  disagreement  resulted  in  affirming  the 
judgment  under  the  statute  regulating  appeals  in  that  court. 

In  order  to  obtain  a  clear  view  of  the  .merits  of  the  judg- 
ment and  the  questions  presented  by  the  record,  if  anj',  a  brief 
history  of  the  case  becomes  necessary.  On  the  morning  of 
the  11th  of  September,  1890,  the  dead  body  of  one  George 
Borowiec,  a  native  of  Poland,  was  found  in  the  water  closet 
of  the  tenement  house  in  which  he  lived,  in  Buffalo,  suspended 
by  the  neck  with  a  rope  from  the  crosspiece  over  the  vault.  ^ 

The  coroner  immediately  instituted  an  inquiry  as  to  the 
cause  and  circumstances  of  the  death,  and  it  was  found  that 
he  had  committed  suicide.  On  the  7th  of  April,  1891,  the 
defendant  Joseph  Ledwon  married  the  widow  of  the  deceased, 
and  she  is  now  the  defendant  Annie  Ledwon.  Nothing  fur- 
ther in  regard  to  the  matter  seems  to  have  transpired  till  about 
four  years  after  the  death,  when  an  indictment  was  found 
against  the  defendants  charging  them  with  the  murder  of  the 
deceased  by  violence  and  as  the  result  of  their  joint  act.  In 
January,  1 895,  the  indictment  was  brought  to  trial  with  the 
result  already  indicated.  The  deceased  was  a  man  well 
advanced  in  years,  who  lived  with  his  wife  in  apartments,  and 
it  seems  that  they  kept  several  boarders,  of  whom  the  defend- 
ant Joseph  Ledwon  w^as  one.  They  had  two  children,  and, 
possibly,  more,  the  eldest  of  whom  was  a  boy  then  less  than 
eight  years  of  age.  This  boy,  at  the  time  of  the  trial,  was 
about  twelve,  and,  as  we  shall  presently  see,  he  fills  an  import- 
ant place  in  this  record. 

It  was  the  theory  of  the  prosecution  that  the  deceased  did 
not  commit  suicide,  but  that  the  defendants,  who  had  then 
become  somewhat  intimate  with  each  otlier,  conspired  together 
to  murder  him  and  thus  remove  an  obstacle  to  their  future 
union ;  that  they  did,  in  fact,  put  him  to  death  by  violence, 
acting  together  and  aided,  it  would  seem,  by  at  least  one  other 
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person ;  that  tlie  true  cause  of  the  death  was  strangulation  or 
some  other  form  of  violence,  perpetrated  with  a  felonious 
intent,  with  deliberation  and  premeditation  by  the  defendants; 
that,  having  thus  killed  the  deceased,  the  defendants,  in  order 
to  conceal  the  crime,  hung  up  the  body  after  death  in  the 
water  closet  in  order  to  make  it  appear  that  the  deceased  had 
committed  suicide.  While  the  precise  theory  of  the  district 
attorney  is  not  very  clearly  outlined  by  the  evidence  in  the 
record  as  to  all  who  took  part  in  the  supposed  tragedy,  and  it 
is  not  very  intelligible  in  many  other  important  particulars, 
yet  it  has  been  here  sulKciently  stated  for  all  the  purposes  of 
this  appeal. 

We  think  that  it  is  entirely  clear  from  a  peinisal  of  the 
record  that  the  defendants  should  not  have  been  convicted 
upon  the  evidence,  and  that  the  court  should  not  have  sub- 
mitted the  case  to  the  jury.  There  is,  of  course,  a  manifest 
incongruity  in  the  verdict,  since  if  the  theory  of  the  prosecution 
was  established,  the  defendants  were  guilty  of  murder  in  the 
first  degree,  if  of  any  crime  whatever.  There  is  nothing  in 
the  case  to  suggest  any  possible  theory  upon  which  there 
could  be  a  conviction  of  murder  in  the  second  degree,  much 
less  one  for  manslaughter  in  the  first  degree.  The  prompt- 
ness with  which  the  jury  changed  a  verdict  of  murder  in  the 
third  degree  into  one  for  manslaughter  in  the  first  degree 
suggests  to  the  mind  that  the  mental  process  directing  such  a 
result  must  have  been  based  upon  conjecture  rather  than  proof. 

The  only  difficulty  that  we  have  with  respect  to  this  case 
grows  out  of  the  condition  of  the  record  and  the  power  of  the 
court  to  review  the  judgment  in  such  cases.  The  judgment, 
not  being  one  of  death,  our  jurisdiction  is  confined  to  ques- 
tions of  law.  We  have  no  power  to  review  the  facts,  and 
questions  of  law  can  ordinarily  be  raised  by  exceptions  only. 
This  is  not  a  new  rule,  but  one  that  has  existed  always. 

Assuming  that  the  defendants  were  improperly  convicted, 

•  I  do  not  think  that  we  are  compelled  to  affirm  the  judgment 

on  any  technical  questions  of  practice.     The  record   shows 

that  the  proceedings  at  the  trial  are  lacking  in  precision,  but 
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enough  was  done  to  present  the  question  to  the  trial  court  and 
now  to  this  court. 

At  the  close  of  the  case  for  the  I^eople,  and  again  at  the 
close  of  tlie  whole  case,  counsel  for  defendants  requested  the 
court  to  dismiss  the  indictment  on  the  grounds  (1)  that  the 
People  had  failed  to  make  out  a  case ;  (2)  they  have  failed  to 
show  that  any  crime  lias  been  committed;  (3)  they  have 
failed  to  connect  the  defendants  with  the  commission  of  any 
offense. 

The  court  replied  that  if  there  was  ariy  evidence  at  aU  in 
such  a  case  it  must  be  disposed  of  by  the  jury,  and  stated  that 
he  would  deny  the  motion  and  submit  the  case  to  the  jury. 
To  this  ruling  an  exception  was  taken.  After  the  verdict  tlie 
counsel  moved  for  a  new  trial,  under  §  465  of  the  Code  of 
Criminal  Procedure,  on  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  which  was  denied  and  an 
exception  taken.  Subsequently  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  was  made  and  denied. 

It  is  made  the  duty  of  the  court,  where  it  deems  the  evi- 
dence insutHcient  to  warrant  a  conviction,  to  advise  the  jury 
to  acquit  (§  410),  and  the  jury  must  then  obey  the  advice. 
The  court  may,  undoubtedly,  do  this  of  its  own  motion,  and 
the  accused  may  present  to  the  court  his  right  to  an  acquittal, 
as  matter  of  law,  under  this  section.  But  the  defendant  is 
not  confined  to  this  formula  or  to  any  form  of  words  in  pre- 
senting to  the  court  the  question  of  his  right  to  be  acquitted. 

All  that  is  necessary  is  that  in  some  intelligible  form  there 
shall  be  presented  to  the  court  for  its  ruling  and  decision  the 
question  that  there  is  no  evidence  for  the  jury,  or  not  suffi- 
cient evidence  upon  which  to  base  a  conviction.  If  the 
record  in  this  court  shows  either  that  there  was  no  evidence 
whatever,  or  that  the  evidence  did  not,  as  matter  of  law, 
come  up  to  the  standard  which  the  law  requires  in  quantity 
and  quality  to  warrant  a  conviction,  the  denial  of  such  a 
request  is  legal  error,  and  this  court  has  the  power,  when  such 
a  decision  is  challenged  by  exception,  to  do  what  the  trial 
court  should  have  done. 
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The  same  strictness  with  respect  to  exceptions  does  not 
prevail  in  criminal  as  in  civil  eases,  but  the  court  will  look  at 
the  substance  rather  tlian  the  form  with  a  view  to  promote 
justice.  A  motion  in  form  to  discharge  tlie  defendant  or 
dismiss  the  indictment  may  be  regarded,  as  in  substance,  a 
request  to  direct  an  acquittal,  or  that  the  court  instruct  the 
jury,  as  matter  of  law,  that  the  prisoner  could  not  be  con- 
victed. There  can  be  no  doubt  in  this  case  that  such  was  the 
substance  of  the  request  made,  or  that  it  was  so  understood 
and  treated  by  the  court,  and  when  the  e\Hdence  will  not  war- 
rant a  conviction,  the  denial  of  such  a  request  is  an  error  of 
law.     {People  v.  Bennett,  49  N.  Y,  137.) 

In  a  criminal  case  the  denial  of  such  a  request  upon  the 
ground  that  there  is  some  evidence,  or  whenever  there  is  any 
evidence,  may  present  a  question  of  law.  In  a  civil  case  a  ques- 
tion of  law  can  be  raised  in  this  court  only  when  the  finding 
or  verdict  has  no  evidence  to  sustain  it  and  the  question  has 
been  raised  by  exception.  But  that,  I  think,  is  not  true  in  a 
criminal  case.  A  party  cannot  be  convicted  of  murder,  or  any 
other  grade  of  homicide,  whenever  thene  is  merely  some  evi- 
dence or  any  evidence  to  sustain  the  charge ;  and  the  court 
upon  the  trial  of  such  cases  may  be  called  upon  to  decide,  as 
matter  of  law,  whether  the  evidence  is  of  such  a  character  or 
quality  as  to  warrant  a  conviction.  If  this  were  not  the  rule, 
the  jury  would  in  all  cases  be  the  sole  judge  of  the  question, 
and  tliere  would  be  no  remedy  in  this  court  against  convic- 
tions clearly  based  upon  insufficient  evidence. 

Many  of  the  common-law  rules  of  evidence  governing 
criminal  trials  have  been  enacted  in  the  Code  of  Criminal 
Procedure,  and  the  most  important  one  is  that  contained  in 
S  389,  which  declares  that  in  all  cases  the  defendant  must  be 
presumed  to  be  innocent  until  the  contrary  is  proved ;  and  in 
case  tliere  is  a  reasonable  doubt  whether  the  guilt  is  satisfac- 
torily shown  he  is  entitled  to  an  accpiittal. 

When  this  legal  presumption  of  innocence  is  rebutted,  or 
when  guilt  is  shown  beyond  a  reasonable  doubt,  must  of  course, 
in  some  cases  at  least,  be  a  ouestion  of  law.  The  statute  has 
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established  a  standard  of  proof  in  criminal  cases  and  the  proof 
must  conform  to  that  standard  before  there  can  be  a  lawful 
conviction.  Whenever  it  is  clear  that  it  falls  below  the 
prescribed  standard  the  accused  is  entitled  as  matter  of  law  to 
an  acquittal.  It  is  quite  true  that  in  many  and  perhaps  in 
most  cases,  where  there  is  a  conflict  as  to  the  facts,  or  the  proof 
is  open  to  opposing  inferences,  the  question  whether  on  the 
whole  it  is  of  such  a  character  as  to  satisfy  the  statute  is  for 
the  jury,  but  it  is  obvious  that  there  must,  in  practice,  be  some 
cases  where  the  court  will  be  bound  to  interpose  and  decide 
the  question  as  one  of  law  and,  we  think,  this  is  such  a  case. 
So  long  as  the  burden  is  upon  the  People  of  not  only  remov- 
ing the  presumption  of  innocence,  but  of  establishing  the  guilt 
of  the  accused  beyond  a  reasonable  doubt,  a  mere  scintUla  or 
even  some  froof  is  not  sufficient  to  warrant  the  submission  of 
the  case  to  the  jury.     {PeojyU  v.  Oioens^  148  X.  Y.  648.) 

It  follows  that  whenever  a  criminal  charge  is  submitted  to 
the  jury  upon  such  proof,  against  the  objection  and  exception 
of  the  defendant,  a  question  of  law  is  presented.  We  think 
that  in  this  case  it  must  be  held,  as  matter  of  law,  that  the 
proof  was  of  that  character  and  fell  so  far  below  the  standard 
prescribed  by  the  statute  that  the  case  should  have  been  with- 
drawn from  the  jury. 

This  renders  it  necessary  to  refer  in  a  general  way  to  the 
proof  upon  which  the  defendants  were  convicted.  It  should 
be  observed  at  the  outset  that  the  witnesses  who  had  any 
opportunity  at  all  to  know  anything  about  what  took  place  at 
tlie  house  of  the  deceased,  on  the  night  of  the  death,  were 
Poles,  speaking  that  language  to  the  court  and  jury,  through 
the  medium  of  an  interpreter.  As  a  result,  their  testimony  is 
singularly  defective  in  form  and  consistency.  There  is  nothing 
in  it,  however,  which  is  inconsistent  with  the  innocence  of  the 
defendants.  There  was  no  direct  proof  of  any  criminal 
agency  on  tl)e  part  of  the  accused  in  producing  the  death 
except  what  is  hereafter  stated.  There  were  a  few  slight  cir- 
cumstances tending  to  show  that,  on  the  night  in  question, 
noise  or  loud  talking,  or,  as  some  of  the  witnesses  express  it. 
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trroans  and  other  exclamations,  were  heard  in  the  apartments 
of  the  deceased,  but,  from  the  character  of  the  place  and  the 
habits  of  the  inmates,  this  was  not  an  infrequent  occurrence, 
aud  had  little  or  no  significance.  There  wa«  absolutely  no 
proof  on  the  part  of  the  People  that  the  body,  when  exam- 
ined, had  upon  it  any  of  the  marks  or  indications  that  the 
hanging  was  after  death  by  violence,  which  science  could  have 
detected,  if  such  was  the  fact. 

Whatever  proof  of  that  character  there  was  came  from  the 
defense  and,  so  far  as  it  had  any  weight  at  all,  was  against  the 
theory  of  the  People.  There  is,  indeed,  some  proof  in  the 
case  which  might  furnish  a  motive  on  the  part  of  the  defend- 
ants to  take  the  life  of  the  deceased,  and  that  is  that  tlie  rela- 
tions of  the  defendants  were  such  as  should  not  exist  between 
the  wife  of  the  deceased  and  an  inmate  of  the  house,  boarding 
or  living  in  some  way  with  the  deceased  and  his  wife.  There 
were  many  other  persons  in  the  house,  either  as  boarders  or 
tenants,  who  had  equal  opportunities  to  commit  the  crime,  if 
one  was  committed,  but  it  is  said  that  they  had  no  motive, 
while  the  defendants  had.  The  proof  on  this  point  is,  at  best, 
very  slight.  There  was  nothing  to  show  that  they  cohabited 
together,  or  that  any  lewd  relations  existed  between  them. 
The  standard  of  propriety  that  existed  among  these  people 
was  not  high,  and  their  habits  of  life  were  peculiar  and  excep- 
tional, indicating  a  somewhat  low  state  of  civilization.  The 
conduct  of  such  people  in  the  familiar  intercourse  of  life  is 
not  to  be  judged  by  the  rules  that  prevail  among  people  of  a 
higher  order  of  refinement.  The  freedom  of  intercourse  that 
prevailed  among  them,  the  drinking,  carousing  and  singing  in 
the  night,  if  practiced  in  other  communities,  would,  doubtless, 
indicate  marital  infidelity,  but  in  a  neighborhood  peopled  with 
foreign  laborers  it  may  be  largely  due  to  custom  and  to  igno- 
rance of  what  we  might  call  the  refinements  and  proprieties  of 
life,  and  yet  there  can  be  no  doubt  that  this  evidence,  weak 
and  inconclusive  as  it  was,  gave  an  unfavorable  color  to  the 
ease  in  the  minds  of  the  court  and  jury.  The  marriage  of  the 
parties  so  soon  after  the  death  may  have  given  weight  and 
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force  to  suspicions  that  otherwise  would   have  no  secure 
foundation  upon  which  to  rest. 

But  the  existence  of  a  motive  is  of  little  or  no  importance 
in  a  case  where  there  is  no  proof  of  the  commission  of  a  crime. 
When  circumstances  point  to  guilt  a  nK)tive  to  commit  tlie 
crime  may  turn  the  scale  against  the  accused.  Motive  alone 
can  never  prove  guilt,  though  it  may  strengthen  circumstantial 
proof  of  guilt  derived  from  other  sources.  It  is  quite 
unnecessary  to  consider  at  greater  lengtli  what  is  called  the 
circumstantial  proof  in  the  case,  since  the  learned  trial  judge 
told  the  jury,  in  substance,  that  it  was  wholly  insufficient  with- 
out the  direct  proof  in  the  case,  which  was  given  by  the 
young  boy,  the  son  of  the  deceased  and  the  defendant  Annie. 
In  this  he  was  clearly  correct,  and  it  remains  only  to  take  a 
glance  at  the  testimony  of  this  boy,  which  certainly  consti- 
tutes the  most  remarkable  feature  of  the  case. 

Ho  was  evidently  a  weak,  ignorant  boy  brought  up  under 
very  unfavorable  surroundings,  thinking  in  and  speaking  a 
foreign  tongue,  at  the  age  of  twelve,  as  to  things  that  trans- 
pired more  than  four  years  before.  He  was  called  by  the 
People  and  on  his  direct  examination  swore  positively  th^t  he 
was  in  the  house  on  the  night  of  his  father's  death,  which  was 
caused  by  his  own  act  in  hanging  himself.  That  he  was  in 
fact  at  home  that  night  and  had  the  opportunity  to  know 
whereof  he  spoke  there  is  no  doubt.  He  was  then  asked 
if,  upon  the  trial  of  another  person  for  the  homicide,  which  it 
seems  was  had  some  time  before,  he  did  not  testify  that  his 
father  was  strangled  or  choked  to  death  by  the  defendants,  and 
if  he  did  not  also  give  like  testimony  before  the  grand  jury 
when  the  indictment  in  this  ease  was  found.  He  admitted 
that  he  did  so  testify,  but  on  both  occasions  it  was  false  and 
that  the  truth  was  that  his  father  hung  himself. 

The  district  attorney  contiimed  the  examination  and  at  last, 
by  means  of  questions  which  the  boy  subsequently  stated  he 
understood  as  threats,  the  witness  testiiied  that  he  saw  the 
defendants  and  the  other  person  referred  to,  on  the  night  of 
the  death,  choking  and  strangling  his  father,  and  that   what 
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he  liad  before  testified  to,  on  this  trial,  was  not  true.  On  the 
cros^^xamination  by  the  defense  tlie  witness  witlidrew  all  he 
had  just  said  implicating  the  defendants,  and  again  testified 
that  the  truth  was  that  his  father  committed  suicide,  and  sub- 
stantially that  all  he  had  said  implicating  the  defendants  was 
nntrue. 

Ilere  the  People  rested  the  case  and  the  defense  proceeded 
to  give  evidence.  It  was  shown  by  proof  which  is  not  con- 
tradicted that  the  deceased  was  addicted  to  intoxication ;  that 
on  the  night  of  his  death  he,  with  several  others,  were 
together  drinking  beer  in  large  quantities ;  that  he  had  repeat- 
edly threatened  to  commit  suicide,  and  on  one  occasion  at 
least  attempted  to  execute  the  threat  at  a  railroad  crossing. 
At  this  stage  of  the  trial  the  district  attorney  interrupted 
the  defense  and  stated  to  the  court  that  he  had  been  engaged 
in  conversation  with  the  boy,  who  spoke  English  sufficiently 
well  to  make  himself  understood,  and  that  he  now  desired 
to  change  his  testimony  and  asked  permission  to  recall 
him.  The  request  was  granted  under  defendants'  objection 
and  exception.  The  witness  then,  under  a  line  of  questions 
quite  leading  and  suggestive,  did  change  his  version  of  the 
transaction  and  gave  evidence  tending  to  sustain  the  People's 
case.  On  cross-examination,  however,  these  statements  were 
again  withdrawn  and  his  original  testimony  again  replaced. 
This  ended  the  examination  of  the  boy  and  the  defense  pro 
ceeded  with  the  case.  The  defendant  Annie  was  swoiai  as  a 
witness  and  she  denied  all  participation  by  the  defendants  in 
the  death  and  gave  proof  tending  to  show  that  her  former 
husband  had  committed  suicide,  and  the  proceedings  and 
findings  at  the  coroner's  inquest  were  offered  and  received. 

The  learned  judge  told  the  jury  that  the  testimony  of  the 
boy,  which  was  the  only  direct  proof  in  the  case,  was  involved 
in  "  hopeless  contradictions,"  as  it  certainly  was,  but  left  it  to 
them  to  find  whether,  on  the  whole,  what  he  had  testified  to, 
implicating  the  defendants,  was  worthy  of  belief  or  not. 

It  should  also  be  added  that  upon  the  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence,  the  learned  trial 
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judge  reviewed  the  wliole  case  in  an  elaborate  opinion  in 
wliich  it  is  said  that  he  had  great  liesitation  in  submitting  the 
testimony  of  the  boy  to  the  jury.  This  condition  of  mind  is 
suggestive  of  reasonable  doubt  as  to  the  truth  of  his  story,  so 
far  as  it  tended  to  connect  tlie  defendants  with  the  homicide. 
The  prosecution  gave  in  evidence  two  papers,  each  signed  by 
one  of  the  defendants  in  tlie  presence  of  several  witnes.ses, 
which  were  statements  made  by  them  to  a  police  officer  at  the 
time  of  the  arrest.  It  is  difficult  to  understand  for  what  pur- 
pose these  papers  were  put  into  the  case.  They  are  quite 
clear  and  circumstantial  in  the  statement  of  facts  tending  to 
show  that  the  defendants  had  no  guilty  agency  in  the  death, 
and  also  equally  clear  in  support  of  the  theory  that  it  was  tlie 
result  of  suicide.  While  it  is  true  that  the  statements  of  the 
accused  in  any  form  in  their  own  favor  cannot  conclude  the 
People,  yet,  when  they  are  not  in  any  way  discredited,  they 
must  be  regarded  as  some  proof  at  least  of  the  facts  which 
they  contain.  I  am  not  aware  of  any  principle  of  law  that 
would  permit  the  People  to  put  into  the  case  a  written  state- 
ment of  the  facts  by  the  accused,  wholly  in  his  own  favor, 
without  being  in  some  measure,  at  leaj^t,  bound  thereby. 

Hence  the  crucial  question  is  whether,  as  matter  of  law,  the 
legal  presumption  of  innocence  has  been  or  ever  can  he 
removed  by  such  proof  and  guilt  established  beyond  a  reason- 
able doubt.  Can  a  jury  be  permitted  to  convict  of  murder  on 
such  proof  i  Does  it  come  up  to  the  standard  prescribed  by 
the  statute  ?  We  think  not.  Guilt  in  such  a  case  cannot  be 
established  beyond  a  reasonable  doubt  by  the  testimony  of 
such  a  witness,  who  is,  evidently,  either  from  moral  or  mental 
defects,  irresponsible. 

The  nrnxiiUyfalsus  in  u7io^faUu8  in  omnibus^  must  still  l>e 
given  some  force  as  a  legal  principle.  Whatever  qualiticat ions 
may  have  been  attached  to  it  in  modern  times,  we  think  this 
is  a  case  for  its  practical  application. 

To  hold  that  this  verdict  and  judgment,  based  as  the\-  are 
upon  testimony  conceded  to  be  involved  in  "  hopeless  contra- 
dictions," are  beyond  review  in  this  court,  would  be  a  reproach 
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to  the  administration  of  justice.  The  defendants  were,  under 
the  plain  provisions  of  the  statute,  entitled  to  have  the  jury 
directed  by  the  court  to  acquit.  The  request  was  made  in  sub- 
stance, and  the  refusal  of  the  court  to  grant  it  was  error. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  granted. 

Gray,  J.,  dissents  upon  the  grounds,  ^r«^,  that  the  motion 
was  to  dismiss  the  indictment  and  we  have  but  recently  held 
that  the  court  had  no  authority  to  give  sucli  a  direction, 
{People  V.  Schooley^  149  N.  Y.  99),  and,  second^  because,  if  we 
concede  that  this  motion  to  dismiss  the  indictment  might  be 
liberally  regarded  as  the  equivalent  of  a  motion  to  direct  an 
acquittal,  nevertheless,  the  case  presented  a  question  of  fact 
upon  the  evidence  and,  however  unsatisfactory  that  evidence 
may  be,  it  cannot  be  said  as  matter  of  law  that  proof  was 
lacking  of  tlie  elements  necessary  to  constitute  the  crime 
charged.  I  think  that  it  is  only  legal  error  to  refuse  to  direct 
an  acquittal  in  a  case  of  defective  proof  and,  as  was  said  in 
People  v.  Bennett^  (49  X.  Y.  137),  "  it  is  not  the  province  of 
the  court  to  take  the  case  from  the  consideration  of  the  jury, 
although  it  may  be  of  the  opinion  that  it  is  not  sufficient  to 
convict." 

Our  duty  in  such  a  case  as  this  is  altogether  other  than 
when  the  judgment  appealed  from  is  one  of  death. 

All  concur  with  O'Brien,  J.,  for  reversal,  except  Gray,  J., 
who  reads  memorandum  of  dissent. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
GuisEPPE  Constantino,  Appellant. 

1.  Crimes  —  Right  of  Self-defbnbe.  When  one  believes  himself 
about  to  be  attacked  by  another,  and  to  receive  great  bodily  injury,  it  is 
his  duty  to  avoid  the  attack  if  in  his  power  to  do  so,  and  the  right  of 
attack  for  the  purpose  of  self-defense  does  not  arise  until  he  has  done 
everything  in  his  power  to  avoid  its  necessity. 

2.  Homicide  Committed  m  Self-defense  —  Justification.  Before 
one  can  justify  the  taking  of  life  in  self-defense,  he  must  show  that  there 
was  reasonable  ground  for  believing  that  he  was  in  great  peril,  and  that 
the  killing  was  necessary  for  his  escape  from  the  peril,  and  that  no  other 
safe  means  of  escape  was  open  to  him. 

3.  Trial  —  Interpreter.  Where  the  record  of  a  trial  containing 
interpreted  testimony  shows  that  the  interpretation  was,  on  the  whole,  as 
complete  and  correct  as  could  be  expected,  unfairness  or  incorrectness  is  not 
properly  imputable  to  the  interpreter  merely  because  in  one  instance,  . 
when  a  question  was  asked  of  a  witness  and  an  answer  given,  the  inter- 
preter, on  being  asked  to  interpret  the  answer,  stated  that  he  did  not 
remember  what  the  witness  said. 

4.  Appeal  in  Capital  Cases  —  New  Trial  —  Code  Crim.  Pro.  §§  528. 
542.  Section  528  of  the  Code  of  Criminal  Procedure,  which  empowers 
the  Court  of  Appeals,  when  the  judgment  is  of  death,  to  order  a  new 
trial,  if  it  be  satisfled  that  the  verdict  was  against  the  weight  of  evidence 
or  against  law,  or  that  justice  requires  a  new  trial,  whether  any  exception  . 
shall  have  been  taken  or  not  in  the  court  below,  must  be  construed  in  con- 
nection with  section  542,  which  declares  that,  upon  appeal,  the  court  must 
give  judgment  without  regard  to  technical  eiTors  or  defects  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties. 

5.  Exercise  op  Power  to  Order  New  Trial.  The  power  conferred 
upon  the  Court  of  Appeals  by  sections  528  and  542  of  the  Code  of  Crimi- 
nal Procedure  to  order  a  new  trial  in  capital  cases,  is  not  to  be  exercised 
upon  the  mere  appearance  of  some  error  to  which  no  exception  was  taken, 
unless  the  substantial  rights  of  the  accused  can  be  seen  to  have  been 
affected  by  it,  and,  hence,  justice  demands  a  new  trial. 

6.  Deliberation  and  Premeditation.  On  a  trial  for  murder  in  the 
first  (iegree,  it  is  proper,  in  charging  the  jury  as  to  the  meaning  of  the 
terms '"  deliberation  and  premeditation,"  to  employ  the  language  of  the 
decisions  in  Leighton  v.  Peo])le  (88  N.  Y.  117),  and  People  v.  M(0one  (91  N. 
Y.  211). 

7.  Illustration,  by  Court,  of  Interval  for  Deliberation.  Where 
the  evidence,  on  a  trial  for  murder  in  the  first  degree,  committed  in  an 
affray,  shows  that  there  was  an  interval  of  from  half  a  minute  to  two 
minutes  for  deliberation,  while  the  defendant  was  threatening  the  fatal 
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act,  it  is  not  error  for  the  judge,  in  charging  the  jury  upon  the  ques- 
tion whether  there  was  sufficient  time  for  such  a  degree  of  deliberation 
and  premeditation  as  would  constitute  the  crime,  to  illustrate  a  minute 
of  time  by  his  watch. 

8.  Jury  —  Attendance  at  Church  During  Trial.  The  fact  that, 
during  a  trial  for  murder,  the  jury,  in  charge  of  officers,  attended  church, 
where  the  sermon  was  upon  the  prevalence  of  crime,  is  insufficient  to  justify 
a  new  trial,  when  it  is  shown  that  the  officers,  as  soon  as  they  discoveped 
that  anything  might  be  said  which  could  prejudice  the  jury,  at  once  left 
the  church  with  them,  and  that  the  trial  judge  thereupon  stated  to  the 
jury,  and,  at  the  close  of  the  trial,  charged  them,  that  no  opinion  uttered 
by  the  preacher  should  have  the  slightest  weight  upon  their  minds  in 
forming  their  verdict. 

9.  Inoictbient  for  Murder  in  First  Degree  —  Common-law  Count. 
In  an  indictment  for  murder  in  the  first  degree,  a  common-law  count, 
stating  the  facts  constituting  the  crime  and  charging  the  killing  to  have 
been  done  by  the  defendant  willfully,  wrongfully,  unlawfully,  feloniously 
and  with  malice  aforethought,  is  valid  as  a  count  for  murder  in  the  first 
degree. 

(Argued  April  20,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
June  5,  1896,  at  a  Trial  Term  held  in  and  for  the  county  of 
Oneida,  convicting  the  defendant  of  murder  in  the  first 
degree  and  imposing  upon  him  the  sentence  of  death,  and 
also  from  an  order  denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  A .  Miller  and  J,  TF.  Rayhill  for  appellant.  The 
judge's  charge  unmistakably  discloses  the  opinion  of  the  trial 
judge  that  defendant  was  guilty,  and  shows  that  he  intended 
to  make  that  opinion  apparent  to  the  jury,  and  to  influence 
them  by  it  to  convict ;  it  is,  therefore,  erroneous,  and  was 
necessarily  prejudicial  to  the  defendant.  {Sindrain  v.  People^ 
88  X.  Y.  202 ;  McKeiina  v.  People,  81  N.  Y.  362.)  The 
exception  to  the  action  of  the  court  in  illustrating  in  the 
charge,  by  the  holding  of  a  watch  in  his  hand  for  a  length  of 
time  stated  to  be  a  minute,  is  well  taken.  {McKenna  v. 
People,  81  N.  Y.  362.)  There  was  no  deliberate  and  pre- 
meditated design  to  effect  the  death  of  the  person  killed. 
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(Penal  Code,  §  183;  Peoj)le  v.  Barheri,  149  N.  Y.  25C; 
People  V.  Carlton,  115  N.  Y.  624.)  The  defendant  should 
not,  on  the  evidence,  have  been  convicted  of  a  crime  higher 
than  murder  in  the  second  degree.  (Penal  Code,  §  184; 
People  V.  Convoy,  97  N.  Y.  62 ;  People  v.  Majone,  91  X.  Y. 
212;  People  v.  Stohes,  53  N.  Y.  164;  People  v.  Kelhj,  35 
Hun,  302 ;  People  v.  Walworth,  4  N.  Y.  Cr.  Rep.  355  ;  Code 
Crim.  Pro.  §  528.) 

George  S.  Klock  for  respondent.     In  the  second  count  of 
the  indictment,  the  crime  of  murder  in  the  first  degree  was 
charged  in  the  common-law  form,  and  this  manner  of  plead- 
ing is  proper.     {People  v.  Conroy,  97  N.  Y.  62 ;  People  v. 
WilUtt,  102  N.  Y.  254 ;  Cox  v.  PeopU,  80  N.  Y.  500 ;  Fliz- 
gerrold  v.  People,  37  N.  Y.  413 ;  Kennedy  v.  People,  39  X. 
Y.  245  ;  People  v.  Enoch,  13  Wend.  159 ;  People  v.  Gihlin, 
115  N.  Y.  196.)     The  defendant  was  properly  convicted  of 
murder  in  the  first  degree.     {People  v.  Beckwith,  103  X.  Y. 
366 ;  Foster  v.  Peo2>le,  50  N.  Y.  609 ;  People  v.  Conroy,  97 
N.  Y.  77;  PeopU  v.  Hawkins,  109  K  Y.  411;  Leighion  v. 
P^^^Z^',  88  X.  Y.  117;  PeopU  v.  C'Za/*/-,  7  X.  Y.  385 ;  Peo^ 
pie   v.  Majons,  91  N.  Y.  211 ;  People  v.  Kiernan,  4  X.  Y. 
Cr.  Rep.  88.)     The  killing  was  not  in  self-defense.     (1  Greenl. 
on  Ev.  §  218 ;  People  v.  Sullivan,  7  X.  Y.  396 ;  People  v. 
Cd^,  4  Park.  Cr.  Rep.  35 ;  Shorter  v.  People,  2  X.  Y.  193 ; 
PeopU  V.  Beckwith,  103  X.  Y.  366 ;  Whart.  on  Crim.  Ev. 
[9th  ed.]  §  69.)     The  charge  of  the  learned  trial  judge  is  ia 
accord  with  the  rules  of  law,  and  did  not  trench  upon  tlie 
exclusive   prerogative   of  the  jury    to   determine   the    facts. 
{People  v.  Feigenbanm,  148  X.  Y.  636 ;  91  X.  Y.  212  ;  Peo- 
pU v.  Shsa,  147  X.  Y.  78 ;  PeopU  v.  Tuczkewitz,  149  X.  Y". 
240  ;  People  v.  Leach,  146  X.  Y.  392 ;  PeopU  v.  Buchanan^ 
145  X.  Y.  1 ;  PeojyU  v.  Wilson,  145  X.  Y.  628 ;  Si?idra?n  v. 
People,  88  X.  Y.  196 ;  PeopU  v.   Carpenter,  4  X.   Y.  Cr. 
Rep.  39;  PerpU  v.  Dirnick,  107  X.  Y.  13;  PeopU  v.  Dria- 
coll,  107  X.  Y.  414;  PeopU  v.  Lyons,  110  X.  Y.  618 ;  I^'eo- 
pU  v.  Kellij,  113  X.  Y.  647.) 
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Martin,  J.  The  defendant  was  indicted  for  the  crime  of 
murder  in  the  first  degree.  The  indictment  contained  two 
counts.  In  the  first  it  was  charged  that  the  defendant,  on  the 
tenth  day  of  January,  1896,  at  the  city  of  Utica,  N.  Y.,  shot 
and  killed  one  Pietro  Domeniclio  Galiotti  with  a  deliberate 
and  premeditated  design  to  eflFect  his  death.  In  the  second 
the  same  offense  was  charged  as  having  been  committed  by 
the  defendant  willfully,  wrongfully,  unlawfully,  feloniously 
and  with  malice  aforethought.  The  defendant  and  decedent 
were  both  Italians.  As  the  former  was  examined  on  the  trial 
through  the  aid  of  an  interpreter,  presumably  he  neither 
understood  nor  spoke  the  English  language,  although  he  had 
been  in  this  country  six  or  seven  years.  He  had  resided  in 
Utica  a  little  more  than  a  month  at  the  time  of  the  homicide. 
During  that  time  he  had  boarded  at  number  one  Montgomery 
street  with  a  number  of  other  Italians,  among  whom  were 
Carlo  Veschi  and  Pasquale  Gaetano.  Veschi  occupied  the 
same  room  with  the  defendant,  and  a  portion  of  the  time  the 
same  bed.  The  decedent  was  a  married  man  residing  in  the 
same  city,  was  a  carpenter,  and  had  been  in  this  country  only 
about  eight  months.  Before  coming  here,  he  had  served 
nearly  three  and  one-half  years  in  the  Italian  army.  He 
resided  with  Pietro  Saro,  whose  daughter  he  married. 

At  about  ten  o'clock  on  the  morning  of  January  tenth, 
1896,  the  defendant  visited  a  saloon  kept  by  De  Luna  &  Seca 
at  545  Bleecker  street  in  the  city  of  Utica,  where  he  met 
Veschi  and  othei^s  of  his  countrymen,  among  whom  were  the 
decedent  and  his  father-in-law,  who  reached  the  saloon  at  about 
half-past  one  o'clock.  They  immediately  went  to  the  front 
ri>om  on  the  second  floor  of  the  building  occupied  as  a  saloon. 
Aft«r  the  arrival  of  the  decedent,  a  portion  of  the  people  in 
the  rear  room  on  the  second  floor,  among  whom  was  Veschi, 
went  into  the  front  room  and  commenced  playing  cards  for 
beer.  In  the  game  played  the  leader  on  the  winning  side  was 
called  a  padrone,  and  he  might  drink  all  the  beer  at  stake 
himself  or  give  it  to  whomsoever  he  pleased.  The  defendant 
was  not  of  the  number  who  passed  to  the  front  room  from  the 
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rear,  although  he  was  there  at  the  time.     During  the  game  a 
dispute  arose  between  the  decedent  and  Veschi,  either  over 
the  game  or  in  regard  to  tlie  beer.     When  it  commenced  the 
defendant  was  still  in  the  back  room,  but  he  soon  came  into 
the  front  room.     So  far  as  tlie  record  shows,  the  decedent  and 
Veschi  were  the  only  peraons  who  were  engaged  in  the  dispute 
or   aJBFray  that  followed.     During  their  contention  Veschi's 
vest  was  torn.     The  proof  tended  to  show  quite  clearly  that 
when  the  defendant  came  into  the  room  where  the  decedent 
and  Veschi  were  he  passed  into  a  corner,  placed  his  right  hand 
on  the  hip  pocket  of  his  trousers,  where  he  had  a  revolver,  and 
said  :  "  Keep  away  from  me."     This  he  denied.     There  was 
no  evidence  tending  to  show  that  any  person  attacked  or 
souglit   in   any   way   to   injure   him   at   that   time,    or   that 
Jie  was  threatened,  or  indeed  that  he  was  at  all  involved  in 
the   dispute   between  the   parties.     The  contention  between 
the  decedent  and  Veschi  attracted  the  attention  of  the  pro- 
prietors of  the  saloon,  who  went  to  the  room  where  it  occurred 
and  removed  Veschi  to  the  lower  part  of  the  building.     Soon 
after  the  defendant  went  to  the  room  below.     He  testified 
that  while  passing  down  the  stairs  he  saw  Giovanni  Meclii, 
who  said  to  him  :  "  You  look  out  to-night ; "  that  he  also  saw 
Saro  and   Constanza  and  that  the  decedent  was  talking   to 
Constanza ;  that   Constanza   said  to  him :  "  Do  you  want  a 
revolver,"  and  the  decedent  answered:  "I  have  a  weapon 
from  Italy  here  that  will  do  just  as  well ; "  he  said  "  he  had  a 
weapon    from    his    father-in-law ;    that   he   didn't   want    no 
revolver."     While   in   the    barroom    below   the    defendant, 
M'ith    others,    drank    each    a    glass    of    beer,    except    that 
one  of   the  number  took  a   cigar,  but  whether   it  was    the 
defendant   or    one   of  the   othei*8   does   not   clearly   appear. 
AVhile  there,  the  subject  of  Veschi's  torn  vest  was  discussed 
with  some  excitement  upon  the  part  of  Veschi.     Witnesses 
for  the  prosecution   testified  that  during  this  discussion   the 
defendant  said  to  Veschi :  ''  Never  you  mind,  to-night  I  will 
kill  him  myself ;  never  you  mind,  somebody  scratched   your 
vest ;  I  want  to  kill  him  myself  to-night.     You  had  better  get 
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done  with  the  business.  I  will  kill  him  myself  to-night. 
Never  mind  about  your  vest  getting  torn.  I  am  going  to  be 
in  jail  for  you  to-night.  I  am  going  to  kill  somebody  ; "  that 
when  he  made  these  statements  he  put  his  hand  in  his  pocket, 
and,  as  some  of  the  witnesses  testified,  pulled  out  his  revolver. 
Thereupon  De  Luna,  one  of  the  proprietors  of  the  saloon, 
turned  the  defendant,  Veschi  and  Gaetano,  into  the  street.  In 
a  short  time  the  decedent,  with  a  stranger,  De  Sando,  Saro 
and  a  number  of  others,  came  down  stairs  and  also  passed  into 
the  street.  The  decedent  turned  to  go  towards  his  home  in  com- 
pany with  his  father-in-law.  At  that  time  the  defendant  was 
standing  on  the  sidewalk  in  front  of  De  Luna's  saloon  near 
Veschi  and  De  Sando.  Veschi  said  to  De  Sando  that  it  was  not 
right  to  have  his  vest  torn  so,  to  which  De  Sando  replied, 
"  You  go  and  I  will  speak  for  you  ;  go  on,  never  mind  that ; 
what  are  you  doing  there  ?  You  had  better  go  home ;  your 
wife  is  dead,  and  your  child  is  going  in  the  house  of  refuge  or 
in  the  orphan  asylum."  Thereupon  the  defendant  went  from 
the  sidewalk  to  the  middle  of  the  street  and  commenced 
firing  his  revolver.  De  Sando  said  to  him,  "  Don't  you  fire, 
because  you  will  be  at  a  loss."  The  defendant  then  fired 
his  revolver  twice  at  De  Sando  while  he  was  on  the  side- 
walk. He  next  fired  at  the  decedent's  father-in-law,  who 
was  on  his  way  home,  or  standing  a  little  below  the  store  next 
to  the  saloon.  He  fired  three  times  right  along,  then  stopped  a 
couple  of  minutes  and  connnenced  to  shoot  again.  Some  of  the 
testimony  was  to  the  effect  that  he  shot  at  a  group  of  people  con- 
gregated on  the  sidewalk.  After  the  defendant  began  firing 
his  revolver,  the  decedent  went  into  the  hallway  of  Barone's 
store  and  removed  his  coat.  While  there,  the  defendant  fired 
twice  at  the  doorway,  inside  of  which  the  decedent  was 
standing.  The  decedent  then  came  out  of  the  hall  and 
started  towards  the  defendant  with  his  hands  up.  The  man- 
ner in  which  his  hands  were  held  was  a  subject  upon  which 
evidence  was  given  ;  that  by  the  prosecution  was  to  the  effect 
that  they  were  held  in  a  manner  to  indicate  to  a  person  of  his 
nationality  that  he  was  unarmed,  while  the  defendant's  evi- 
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deuce  tended  to  show  that  they  were  held  in  a  way  whicli 
indicated  that  his  purpose  was  to  attack  him.  The  latter 
testified  that  the  decedent,  as  he  approached,  had  a  stiletto  in 
his  sleeve,  the  hilt  or  handle  of  which  was  in  his  hand. 
There  was  no  other  evidence  to  that  effect,  while  there  was  a 
great  amount  which  tended  to  show  quite  conclusively  that 
he  had  no  weapon.  There  was  also  evidence  tending  to  show 
that  as  the  decedent  approaclied  the  defendant,  the  latter  said, 
"  Get  away  from  me,  or  keep  away  from  me,  or  else  I  will 
tire,''  and  that  he  at  once  fired  wlien  the  decedent  was  but  a 
few  feet  distant;  tliat  the  decedent  fell  and  died  almost 
immediately.  After  the  homicide,  two  bullets  were  found  in 
the  pilasters  at  the  side  of  the  hall  door  of  the  building  occupied 
by  Barone,  and  near  the  place  where  the  decedent  removed  his 
coat.  These  bullets  penetrated  the  wood  about  four  or  five 
feet  above  the  doorsill.  A  bullet  also  passed  through  the 
window  of  the  store,  through  a  drum,  into  and  throug;h,  or 
nearly  through,  three  papers  of  tobacco  which  were  upon  the 
shelves. 

After  the  defendant  shot  the  decedent,  the  former  at  once 
went  to  the  house  where  he  boarded,  which  was  but  a  short 
distance  from  the   place  where  this  affray  occurred.     Soon 
after  an  officer  went  to  the  house,  found  him  standing  at  the 
head  of  the  stairs,  searched  him,  found  no  revolver  upon  his 
person,  arrested  him  and  took  him  and  Veschi,  who  had  also 
been  arrested,  to  the  police  station.     After  leaving  them  at 
the   station,   the   officers   returned   to  the  house  where  the 
defendant   boarded   and   began  a  search.     They    found   the 
revolver  in  a  peach  basket,  near  the  point  where  the  defend- 
ant was  standing  when  he  was  arrested.     It  was  partially 
covered  by  a  piece  of  carpet.     The  officers  also  discovered 
several  empty  shells  which   were  scattered  about  the  room 
near  the  basket.     The  revolver  had  six  chambei's,  was  self- 
cooking  and  a  self-ejector.     It  was  thirty-two  caliber,  and  the 
shells  found  fitted  it.     The  prosecution  proved  that  the  ball 
shot  by  the  defendant  entered  the  brain  of  the  decedent  and 
caused  his  death. 


1897.]  People  v,  Constantino.  31 

K  y.  Rep.]  Opinion  of  the  Court,  per  Mabtin,  J. 

On  the  trial  the  defendant  was  sworn  as  a  witness  in  his 
own  behalf.  He  denied  that  he  put  his  hand  upon  his  pocket 
or  his  revolver  during  the  dispute  between  the  decedent  and 
Veschi  in  the  room  over  tlie  saloon.  He  also  denied  making 
the  threats  which  were  testified  to  by  other  witnesses  as 
having  been  made  after  he  went  down  stairs.  He  testified 
that  after  he  came  down  stairs  and  went  into  tlie  street, 
he  saw  the  people  there,  was  frightened ;  that  he  was  firing 
upon  the  ground ;  that  he  saw  a  piece  of  firewood  in  De 
8ando*8  hand ;  that  he  waved  his  revolver  and  fired  five 
times ;  that  when  he  began  to  fire  De  Sando  went  inside,  and 
afterwards  otliers  were  walking  up  and  down,  and  he  fired 
three  or  four  times  on  the  ground ;  that  then  the  decedent 
came  towards  him  and  said :  '*  To-night  I  am  going  to  kill 
you,"  to  which  he  replied,  *^  I  am  firing  on  the  ground,  and  if 
you  come  towards  me  any  farther  I  am  firing  towards  you." 
He  also  testified  that  the  signs  the  decedent  made  when  he 
approached  him  were  the  signs  of  the  Mafia,  and,  as  already 
suggested,  that  he  had  a  stiletto  up  his  sleeve,  the  handle  of 
which  rested  in  the  palm  of  his  hand. 

To  the  indictment  in  this  case  the  defendant  pleaded  not 
guilty.  The  theory  of  the  defense  was  that  the  decedent,  at 
the  time  of  his  death,  was  approaching  the  defendant  for  the 
purpose  of  doing  him  bodily  harm,  and  that  the  defendant 
shot  him  in  self-defense.  That  the  defendant  killed  the  dece- 
dent by  shooting  him  is  not  denied.  Indeed,  the  defendant 
liimself  so  testified.  The  only  defense  interposed  was  that  the 
decedent  was  about  to  attack  the  defendant,  and  that  he  killed 
him  in  defense  of  himself.  Under  the  evidence  in  this  case 
the  question  whether  tlie  defendant  was  acting  in  self-defense 
when  he  shot  the  decedent  was  manifestly  a  question  of  fact 
for  the  jury.  When  one  bolieves himself  about  to  be  attacked 
by  another,  and  to  receive  great  bodily  injury,  it  is  his  duty 
to  avoid  the  attack  if  in  his  power  to  do  so,  and  the  right  of 
attack  for  the  purpose  of  self-defense  does  not  arise  until  he 
has  done  everything  in  his  power  to  avoid  its  necessity. 
{People  V.  Sullivan,  7  N".  Y.  396  ;  People  v.  Carlton,  115  N. 
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Y.  618,  623 ;  People  v.  Johnson,  139  N.  Y.  358,  363.)  In  the 
last  case  it  was  said  :  "  Before  one  can  justify  the  taking  of 
life  in  self-defense,  he  must  show  that  there  were  reason- 
able grounds  for  believing  that  he  was  in  great  peril,  and  that 
the  killing  was  necessary  for  his  escape  from  the  peril,  and 
tliat  no  other  safe  means  of  escape  was  open  to  him."  It  is 
obvious  that  under  the  doctrine  of  the  authorities  cited  it  can- 
not be  held,  as  a  matter  of  law,  that  the  defendant  was  justi- 
fied in  killing  the  decedent  in  defense  of  his  own  person. 
The  learned  trial  judge,  in  his  instructions  to  the  jury,  stated 
the  correct  rule  in  regard  to  self-defense,  and  the  evidence  was 
clearly  such  as  to  justify  the  verdict. 

It  is  true  the  defendant  testified  to  a  conversation  which  he 
claimed  occurred  between  himself  and  Mechi,  in  which  the  lat- 
ter told  him  to  look  out  for  himself,  and  to  hearing  a  conver- 
sation between  Constanza  and  tlie  decedent  in  regard  to  the 
latter's  wanting  a  revolver.  Ko  other  witness  testified  to  these 
conversations.  But  if  we  assume  that  they  occurred  it  by  no 
means  follows  that  the  defendant  was  justified  in  shooting  the 
decedent,  under  the  circumstances  disclosed  by  the  evidence. 
No  necessity  for  the  defendant's  remaining  in  the  vicinity  of 
the  decedent  or  others  after  this  threat  was  made  is  apparent. 
That  he  might  have  returned  to  liis  boarding  place  without 
fear  or  danger  of  attack  seems  clear.  Indeed,  it  is  quite 
apparent  that  when  he  was  approached  by  the  decedent,  he 
C(Mild  even  then  have  easily  retreated  to  a  place  of  safety  and 
avoided  any  contact  with  him  and  any  necessity  for  coinnnt- 
ting  a  homicide.  In  any  view  that  can  be  taken  of  this  ease, 
it  seems  clear  that  the  court  below  properly  disposed  of  it, 
and  that  the  verdict  of  the  jury  is  fully  sustained  by  the 
evidence. 

!i[ost  of  the  witnesses  who  were  called  upon  the  trial  wei'e 
Italians,  unacquainted  with  the  English  language,  and,  conse- 
quently, had  to  be  examined  with  the  aid  of  an  interpreter. 
At  the  commencement  of  the  trial,  when  the  question  as  to 
appointing  an  interpreter  arose,  the  defendant's  counsel 
stated  to  the  court  that  if  the  People  were  to  have  an  inter- 
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preter,  he  desired   the  court  to   designate   one  to  be   sworn 
for  tlie   defendant.     The   district   attorney   objected  to   the 
swearing  of  a  second  interpreter,  and  stated  that  one  of  the 
counsel   for  the  defendant  was  acquainted  with  and  under- 
stood tlie  ItaUan  language.     The  counsel  referred  to  stated 
that  his  knowledge  of  the  language  was  limited,  and  that  he 
was  not  able  to  converse  with  the  witnesses  in  the  various  dia- 
lects which  they  used.     No  second  interpreter  was  appointed, 
and  the  defendant's  counsel  now  contend  that,  as  the  one 
appointed  by  the  court,  and  sworn  as  such,  left  Italy  at  the 
age  of  fifteen  years  and  admitted  some  lack  of  knowledge  of 
the  dialect  spoken  by  the  witnesses,  the  defense  was  seriously 
obstructed  in  the  fair  presentation  of  its  theory  of  the  case  to 
the  jury.      We  have  examined  the  proceedings  and  evidence, 
the  manner  of  its  presentation  and  the  acts  of  the  interpreter 
as  disclosed  in  the  record,  but  find  no  evidence  of  any  lack  of 
ability  or  integi*ity  upon  his  part.     Our  examination  has  led 
us  to  the  conclusion. that  the  defendant  was  as  well,  if  not 
much  l)etter,  protected  against  any  error  of  the  interpreter 
than   was   the   prosecution.     Indeed,  the  record   shows  that 
the  interpretation  in  this  case,  with  slight  exceptions,  none  of 
which  is  very  important,  was  quite  as  complete  and  correct 
as  could  be  expected.     Our  attention  is,  however,  specially 
called  by  the  defendant  to  one  instance  where  a  question  was 
asked  of  a  witness,  the  answer  given,  and  when  the  inter- 
preter was  asked  to  interpret  the  answer  he  stated  that  he  did 
not  remember  what  the  witness  said,  that  he  had  forgotten. 
We    find   in  this  circumstance   nothing   from    which  either 
unfairness  or  incorrectness  can  be  properly  imputed  to  the 
interpreter.     It  must  be  rememl)ered   that  the  position  he 
occupied  was  somewhat  unusual  to  him,  and  necessarily  was 
accompanied  by  embarrassment  upon  his  part.     Under  such 
circninstances,  that  he  might  forget  the  answer  given  by  a 
witness  by  reason  of  his  attention  having  been  called  else- 
where, or  for  some  other  reason,  should  occasion  no  surprise. 
It  is  conceded  by  the  learned  counsel  for  the  defendant  that 
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if  mistakes  in  the  translation  occurred,  tliey  do  not  constitute 
legal  error,  but  it  is  said  that  at  most  it  was  tlieir  purpose  to 
call  the  attention  of  the  court  to  that  fact  as  explaining  any 
uncertainty  in  the  evidence  when  it  came  to  the  eai*s  of  the  jury, 
and  to  suggest  that  hy  reason  thereof  the  case  was  one  which 
entitled  tlie  defendant  to  have  the  facts  fairly  presented  to 
the  jury.     In  other  words,  their  only  claim  is  that  the  facts 
were  uncertain  owing  to  a  lack  of  intelligence  or  fairness  on 
the  part  of  the  interpreter,  and,  hence,  it  was  the  duty  of  the 
court  to  exercise  the  utmost  care  to  present  the  case  to  the 
jury  impartially,  and  cite  Shulram  v.  Peojde  (88  N.  Y.  196, 
202)  and  McKenna  v.  Peojyle  (81  X.  Y.  360,  362)  as  sustain- 
ing that  claim.     That  it  was  the  duty  of  the  court  to  present 
the  case  to  the  jury  fairly  must  be  admitted.     Consequently, 
nothing  more  need  be  said  upon  this  question,  as  in  the  further 
discussion  of  it  we  shall  assume  that  it  was  the  duty  of  the 
court  to  fairly  present  to  the  consideration  of  the  jury  the 
facts  established  by  the  evidence.     In  tlje  case  of  Sindram  v. 
People^   the    question   of    the   statements   of   the   court    in 
its   charge   to   the  jury   was    under  consideration.     In   the 
charge    in    tliat    case,    the    judge    had    used    very    strong 
language,    and   such    as    quite   clearly    indicated    his  opin- 
ion of  the  testimony   in   the   case.     There  this  court  held 
that  no  legal  errors  were  contained  in  any  portions  of  the 
charge  excepted  to,  and  it  was  said  :  "  Comments  upon  the  tes- 
timony, so  long  as  the  judge  leaves  all  the  questions  of  fact  to 
the  jury  and  instructs  them  that  they  are  the  sole  judges  of 
matters  of  fact,  are  not  the  subject  of  legal  exception."     It 
was,  however,  added :  "  It  is  desirable  that  the  court  should 
refrain,  as  far  as  possible,  from  saying  anything  to  the  jury 
which  may  influence  them  either  way  in  passing  upon  contro- 
verted questions  of  fact,  and  perhajis  comments  on  the  evi- 
dence might  be  carried  so  far  as  to  atford  ground  for  assigning 
errror."     In  the  McKenna  case  it  was  held  that  the  court  liad 
no  right  to  withdraw  any  portion  of  the  evidence  from  the 
consideration  of  the  jury,  by  charging  that  if  they  believed 
certain  witnes^ses  tlieir  verdict  should  be  against  the  defendant. 
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Jso  such  question  is  involved  in  this  ease.  The  defendant's 
criticisms  of  the  charge  of  the  court  are  contined  chiefly  to 
tlie  concluding  portion  and  other  parts  separated  from  their 
context.  We  have  carefully  and  studiously  examined  the 
entire  charge,  and  while  there  are  expressions  contained  in  it 
which  might  well  have  been  omitted,  still,  when  taken  as  a 
whole,  it  does  not,  we  think,  present  any  reversible  error,  or 
any  ground  for  granting  the  defendant  a  new  trial  under  the 
provisions  of  section  528  of  the  Code  of  Criminal  Procedure. 
That  section  provides :  "  When  the  judgment  is  of  death,  the 
Court  of  Appeals  may  order  a  new  trial,  if  it  be  satisfied  that 
the  verdict  was  against  the  weight  of  evidence  or  against  law, 
or  that  justice  requires  a  new  trial,  whether  any  exceptions 
shall  have  been  taken  or  not  in  the  court  below."  An  exami- 
nation of  the  record  in  this  case  renders  it  manifest  that  the 
verdict  was  neither  against  the  weight  of  evidence  nor 
against  law ;  nor  do  we  find  anything  in  the  evidence 
or  in  the  procedure  which  would  justify  us  in  holding  that 
justice  requires  a  new  trial.  Section  528  must  be  con- 
strued in  connection  with  section  542  of  the  same  Code, 
which  declares  that,  upon  appeal,  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions, which  do  not  affect  the  substantial  rights  of  the  parties. 
The  effect  of  these  sections  of  the  Code  of  Criminal  Pro- 
cedure has  recently  been  under  consideration  by  this  court. 
(People  v.  Iloch,  150  N.  Y.  291,  301  ;  People  v.  Youngs,  151 
K.  Y.  210,  223.)  The  conclusion  reached  in  those  cases  was, 
that  however  great  the  latitude  of  power  conferred  upon  this 
court  by  those  sections,  in  capital  cases,  the  power  to  order  a 
new  trial  is  not  to  be  exercised  upon  the  mere  appearance  of 
some  error  to  which  no  exception  was  taken,  unless  the  sub- 
stantial rights  of  the  accused  can  be  seen  to  have  been  affected 
by  it,  and,  hence,  justice  demands  a  new  trial.  When  this  rule 
is  applied  to  the  alleged  errors  in  this  case,  it  becomes  obvious 
that  a  new  trial  ought  not  to  be  granted.  Many  of  the  errors 
which  were  pressed  upon  us  in  the  defendant's  brief  and  upon 
the  argument  seem  quite  unimportant.     Others  were  urged 
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with  an  earnestness  and  ingenuity  which,  upon  the  argument, 
made  them  seem  grave  and  serious.  But  when  the  record  is 
carefully  read,  and  the  questions  thus  presented  are  examined 
in  tlie  light  of  all  the  facts  and  circumstances  developed  on 
the  trial,  much  of  their  gravity  and  seeming  importance  is 
dispelled. 

On   the  argument,  the  defendant's  counsel  earnestly  con- 
tended that  the  proof  failed  to  disclose  that  premeditation  and 
deliberation  which  the  statute  requires  to  constitute  the  crime 
of  which  the  defendant  was  convicted.     As  bearing  upon  this 
question,  it  may  be  well  to  remember  that  there  was  testimony 
to  the  effect  that,  when  the  dispute  or  affray  arose  between 
Veschi  and  the  decedent,  in  the  room  over  the  saloon,  the 
defendant  at   once  placed  his  hand  upon    his  revolver  and 
warned  the  occupants  of  tlie  room  to  keep  away  from  him  ;  that, 
after  he  went  to  the  room  below,  he  repeatedly  threatened  to  kill 
the  decedent,  or  to  kill  somebody,  and  that,  upon  hearing  the 
conversation    between   De  Sando   and   Veschi,   he  at   once 
repaired  to  the  center  of   the  street,  commenced  firing  at 
De  Sando,  then  at  Saro,  and   at  the  decedent,  thus  showing 
that  from  the  first  he  possessed  a  strong  disposition  to  use  his 
revolver,  and  an  apparent  disregard  of,  if  not  an  intent  to 
destroy,  the  lives  of  those  around  him.     Afterwards,  when 
the  decedent  approached  him,  the  proof  shows  that  from  a 
half  a  minute  to  two  minutes  elapsed  while  he  stood  facing 
the  decedent,  threatening  to    shoot  him    if   he  approached 
nearer.     The  question  as  to  the  meaning  of  the  terms  "  delib- 
eration and  premeditation  "  in  this  statute  has  frequently  been 
considered  by  this  court.     In  Leiyhton  v.  People  (88  N.  Y. 
117)  it  was  held  that  to  bring  a  case  within  the  statutory 
definition  of  murder  in  the  first  degree,  while  there  must  l>e 
deliberation  as  well  as  premeditation,  if  the  killing  was  not  the 
instant  effect   of  impulse,   if  there   was  hesitation  or  doubt 
to    be   overcome,    a  choice    made   as  the  result  of  thought, 
however   short   the  struggle,  it  was  suflicient   to    constitute 
the  crime.     In  Peoj)^  v.  My  (me  (91   N.  Y.  211,  212)  the 
same  question  was  under  consideration,  and   Earl,  J.,  said : 
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**  Under  the  statute,  there  must  be  not  only  an  intention  to 
kill,  but  there  must  also  be  a  deliberate  and  premeditated 
design  to  kill.     Such  design  must  precede  the  killing  by  some 
appreciable  space  of  time.     But  the  time  need  not  be  long. 
It  must  be  sufficient  for  some  reflection  and  consideration 
upon  the  matter,  for  choice  to  kill  or  not  to  kill,  and  for  the 
formation  of  a  definite  purpose  to  kill.     And  when  the  time 
is  sufficient  for  this,  it  matters  not  how  brief    it   is.     The 
human  mind  acts  with  celerity  which  it  is  sometimes  impos- 
sible to  measure,  and  whether  a  deliberate  and  premeditated 
design  to  kill  was  formed  must  be  determined  from  all  the 
circumstances  of  the  case."     The  doctrine  of  these  cases  was 
subsequently  affirmed  by  this  court  in  People  v.  Convoy  (97 
K.  y.  62,  76),  People  v.  Haxolcins  (109    N.  Y.  408),  and 
People  V.  Johmon  (139  N.  Y.  358).     On  the  trial  in  this 
case  the  learned  trial  judge  charged  the  jury  in  the  language 
of  these  decisions.     That    he   fully  explained  to  them    the 
elements  necessary    to    constitute    premeditation   and    delib- 
eration there  can  be  no  manner  of  doubt.     Under  the  doc- 
trine of  the  authorities  cited,  the  charge  of  the  court  in  this 
respect  was  proper,  and  the  question  whether  there  was  suffi- 
cient premeditation  and  deliberation  upon  the  part  of  the 
defendant  to  constitute  the  crime  of  murder  in  the  first  degree 
was  plainly  a  question  of  fact  and  properly  submitted  to  the 

The  defendant,  however,  contends  that  the  court  erred  in 
taking  out  his  watch  and  illustrating  to  the  jury  a  minute  of 
time.  The  question  which  he  was  at  that  time  discussing  was 
whether  there  was  sufficient  time  for  such  a  degree  of  delib- 
eration and  premeditation  as  would  constitute  the  crime  of 
murder  in  the  first  degree.  The  proof  was  that  the  decedent 
stood  in  front  of  the  defendant  while  he  had  his  pistol  in  his 
hand  threatening  to  kill  the  decedent,  from  a  half  a  minute  to 
two  minutes.  Under  these  circumstances  we  find  nothing  in 
the  act  of  the  court  in  conveying  to  the  jury  a  correct  idea  of 
time  which  would  constitute  either  error  or  any  unfairness 
upon  the  part  of  the  trial  judge,  and,  consequently,  it  must  be 
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lield  tliat  the  defendant's  exception  to  tliat  act  was  not  well 
taken. 

The  defendant  also  contends  that,  during  the  trial,  the  jury 
were  subjected  to  outside  influences,  which  were  prejudicial 
to  his  interests.  The  record  discloses,  at  most,  that  while  the 
jury  was  in  the  charge  of  two  oflicers  they  attended  church, 
the  topic  of  the  sermon  being  the  prevalence  of  crime,  and 
that  the  officers,  as  soon  as  they  discovered  that  anything 
might  be  said  which  could  prejudice  the  jury,  at  once  left  the 
church  with  them.  When  this  fact  came  to  the  knowledge 
of  the  court,  it  stated  to  the  jurors  that  it  had  been  informed 
that  the  minister  occupying  the  pulpit  at  the  church  they 
attended  took  occasion  to  make  remarks  in  reference  to  the 
prevalence  of  crime,  and  stated  to  them  that,  although  he  was 
informed  that  nothing  was  said  in  reference  to  the  case,  yet 
out  of  extreme  caution  he  would  say  that  no  opinion  expressed 
by  the  pastor  should  have  the  slightest  weight  or  influence 
upon  their  minds,  but  that  their  verdict  nmst  be  based  solely 
upon  the  evidence  produced  before  them.  Again,  at  the  close 
of  the  trial  and  at  the  request  of  the  counsel  for  the  defend- 
ant, the  court  charged  that  no  opinion  uttered  by  the  pastor 
of  the  church  which  they  attended  must  have  the  slightest 
weight  upon  their  minds  in  forming  their  verdict.  AVe  tind 
nothing  in  this  circumstance  w^iich  indicates  either  that  any- 
thing was  said  in  regard  to  the  case,  or  that  anything  occurred 
to  prejudice  the  jury  against  the  defendant.  In  the  case  of 
People  V,  Gallo  (149  X.  Y.  106)  a  somewhat  similar  ques- 
tion arose,  and  while  a  new  trial  was  granted  upon  other 
grounds,  and,  consequently,  the  question  does  not  appear  in 
that  case  as  reported,  it  appeared  in  the  record,  and  this  court 
held  that  it  w^as  insufficient  to  justify  a  new  trial.  We  have 
reached  the  same  conclusion  in  this  case. 

The  learned  counsel  for  the  defendant,  in  their  brief,  have 
called  our  attention  to  a  number  of  statements  contained  in 
the  charge,  and  claim  that  they  were  unfair  and  tended  to 
prejudice  the  jury  against  their  client.  No  good  purpose  can 
be  served  by  examining  these  portions  of  the  charge  in  detail. 
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as  after  a  thorough  and  careful  examination  of  them  in  con- 
nection with  the  other  parts  of  the  charge  we  have  reached 
the  conclusion  that  they  did  not  constitute  reversible  error,  or 
a  basis  for  granting  a  new  trial  upon  the  ground  that  justice 
requires  it. 

The  counsel  for  tlie  defendant  also  claimed  on  the  argument 
that  tlie  second  count  of  the  indictment  was  for  murder  in  the 
second  degree.  If  that  contention  were  held  to  be  correct,  we 
do  not  perceive  how  it  is  material  at  this  time.  But,  be  that 
as  it  niav,  it  is  evident  that  the  second  count  w^as  for  murder 
in  the  first  degree,  and  valid  under  many  decisions  of  this 
court.  In  People  v.  Gihlin  (115  N.  Y.  196)  it  was  expressly 
held  that  the  various  statutory  changes  in  the  definition  of 
the  crime  of  murder  have  not  abrogated  the  common-law 
counts  in  indictments  for  that  crime,  and  that  an  indictment 
in  common-law  form,  stating  the  facts  constituting  the  crime 
and  charging  the  killing  to  have  been  done  by  the  defendant 
willfully,  feloniously  and  with  malice  aforethought,  was  suffi- 
cient to  sustain  a  conviction  of  murder  in  the  first  degree,  if 
the  proof  as  to  the  manner  of  the  commission  of  the  crime 
brought  it  within  one  of  the  statutory  definitions. 

Having  thus  examined  all  the  essential  questions  raised 
upon  this  appeal,  and  having  found  no  error  that  would 
justify  a  reversal,  or  the  granting  of  a  new  trial,  it  follows 
that  the  judgment  and  order  should  be  affirmed. 

All  concur. 

Judgment  and  order  alKrmed. 
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1.  Murder — Motive.  Where  the  evidence,  on  a  trial  for  murder  in 
the  first  degree,  shows  that  the  fatal  act  was  committed  willfully  by  the 
defendant,  the  nature  of  his  motive  is  unimportant. 

2.  Appeal  —  Rulings  on  Examin.\tion  of  Jurors.  Exceptions  to 
rulings  made  during  the  examination  of  proposed  jurors,  on  a  criminal 
trial,  present  no  question  for  review  on  appeal,  where  no  juror  sat  whose 
competency  w^as  questioned,  and  the  defendant's  peremptory  challenges 
were  not  exhausted  when  the  jury  box  was  filled. 

3.  Evidence  of  Preparation  to  Commit  Homicide.  On  the  trial  of 
a  charge  of  murder  in  the  first  degree,  evidence  of  the  pawning,  by  the 
defendant,  of  the  weapon  with  which  he  afterwards  committed  the  homi- 
cide, and  of  the  pawning  of  other  property  to  raise  money  with  which  to 
redeem  the  weapon,  and  of  the  redemption  of  the  weapon  shorth'  before 
the  homicide,  is  comi>etent  and  material  as  tending  lo  show  preparation, 
and  so  bearing  upon  the  question  of  deliberation  and  premeditation. 

4.  Killing  of  Wife  fiv  Husband  —  Evidence  as  to  Paramour. 
When  a  husband  is  charged  with  the  murder  of  his  wife,  it  is  competent 
to  show  liis  relations  with  a  paramour,  as  tending  to  prove  the  absence  of 
affection  for  the  deceased  and  to  establish  a  motive  for  the  deed. 

5  Appeal  —  Non-appearance  of  Counsel.  When  counsel  for  the 
defendant  have  taken  an  appeal  from  a  judgment  of  death,  they  should 
present  the  same  to  the  court  for  consideration,  and  not  leave  to  the  court 
the  examination  of  the  record  without  any  appearance  or  brief  on  behalf 
of  the  defendant. 

(Submitted  April  20,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  of  the  city  and  county  of  New  York,  entered 
upon  a  verdict  rendered  January  18,  1897,  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree,  and  also 
from  an  order  denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D,  Lindsay  for  respondent. 

Ko  one  appearing  for  appellant. 

Yanx,  J.  On  the  20th  of  November,  1896,  the  defendant, 
a  colored  man,  twenty-nine  years  of  age,  was  indicted  for  the 
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murder  of  his  wife.  Maggie  Scott,  a  colored  woman,  twenty- 
seven  years  of  age,  on  the  26tli  of  October,  1896,  at  Ko.  159 
West  30th  street,  in  the  city  of  Kew  York,  by  shooting  her 
with  a  revolver.  His  trial  commenced  before  the  Court  of 
General  Sessions  on  the  11th  of  January,  1897,  and  on  the 
18th  of  that  month  resulted  in  a  verdict  of  murder  in  the 
first  degree. 

Both  the  accused  and  the  deceased  were  born  at  Petersburg, 
Virginia,  and  had  known  each  other  from  childhood.  After 
receiving  a  common  scliool  education,  he  was  apprenticed  to 
learn  the  trade  of  a  painter,  but  before  he  completed  his 
term  of  service,  and  about  eleven  years  before  the  homicide, 
lie  came  north  and  located  in  the  city  of  New  York,  where 
he  lias  since  resided.  Three  or  four  years  later  he  was  married 
to  Maggie  Taylor,  the  deceased.  For  a  time  they  lived  happily 
together,  but  after  awhile  he  neglected  her  for  the  company 
of  other  women,  ceased  to  work  regularly,  lived  largely  upon 
her  earnings  and  on  several  occasions  beat  her  with  his  fists, 
blackened  her  eyes  and  bruised  her  face.  Quarrels  were 
frequent  between  them  on  account  of  his  relations  with  two 
w^hite  women  known  as  "Dutch  Annie"  and  Martha  Nelson. 
On  one  occasion  his  wife  caught  him  with  Dutch  Annie,  and, 
after  a  quarrel,  they  separated.  She  went  to  Petersburg, 
where  she  remained  about  a  month,  when  she  returned  and 
soon  went  to  living  with  him  again.  About  a  year  before  her 
death  she  found  him  hidden  in  the  rooms  of  the  Nelson 
woman,  and  he  tJien  said,  "  Well,  now  you  have  caught  me  ;  I 
am  going  to  live  with  her."  She  used  to  beg  him  to  give  this 
woman  up,  and  he  frequently  promised  to  do  so,  but  still  con- 
tinued his  relations  with  her.  He  was  at  her  rooms  very 
often,  ate  there  and  slept  there,  passed  as  her  husband  and 
even  assumed  her  name.  During  the  year  preceding  the 
homicide  he  drank  to  excess,  called  his  wife  vile  names, 
beat  her  and  threatened  to  take  her  life.  In  July,  1896, 
he  threw  a  water  pitcher  at  her,  saying,  ''I  will  kill  you  yet," 
but  some  one  caught  it  and  it  failed  to  hit  her.  A  month  or 
so  later  he  struck  her,  and  both  her  eyes  were  blackened,  so 
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that  for  two  weeks  she  wore  a  veil  when  she  went  out.  About 
SIX  weeks  before  the  homicide  he  said  to  one  of  the  witnesses, 
referring  to  liis  wife,  "  Well,  I  am  after  having  another  light ; 
I  just  beat  her ; "  and  two  weeks  later  he  told  the  same  wit- 
ness that  he  had  beaten  her  again.  On  the  second  of  Septem- 
ber, 1896,  she  started  for  the  depot  in  order  to  go  to  Peters- 
burg to  attend  the  funeral  of  a  sister  who  had  just  died. 
She  was  seated  in  a  car  on  the  elevated  railroad  by  tlie  side  of 
another  sister,  who  was  going  with  her,  and  he  said  to  her, 
"  If  you  don't  come  back  over  here  I  will  beat  hell  oiit  of  you.'* 
On  the  same  occasion  he  asked  her  liow  she  expected  him  to  live 
while  she  was  gone  and  she  replied,  "  Howard,  how  do  you 
expect  me  to  go  home  and  leave  money  to  support  you  while  I 
am  gone  ? "  lie  said,  "  Well,  you  don't  care  anything  about  me 
and  I  have  a  good  mind  to  cut  your  throat  and  send  you  to  hell 
where  your  other  sister  is."  She  was  gone  ten  days,  and  on 
her  return  he  struck  her  because  she  had  not  written  to  him 
during  her  absence.  She  was  an  industrious,  hard-working 
laundress,  and  the  evidence  raises  no  suspicion  against  her 
character.  While  she  sometimes  swore  at  her  husband,  during 
their  differences,  she  does  not  appear  to  have  ever  offered  him 
violence,  or  to  have  resisted  when  he  assaulted  her.  She  was 
below  the  average  height  and  was  of  slight  build.  The  height 
or  size  of  the  defendant  does  not  appear  in  the  record  before 
us,  but  was,  of  course,  apparent  to  the  jury.  On  the  21st  of 
September,  1896,  she  left  him  for  the  third  time,  and  went  to 
live  with  her  sister,  at  No.  159  West  30th  street,  while  he 
went  to  live  with  Martha  Nelson.  The  same  day  he  stored  his 
furniture,  but,  not  having  the  money  to  pay  the  expressman 
for  moving  it,  he  handed  his  revolver,  an  ordinary  self-acting 
six-shooter,  about  six  inches  long  and  of  32  caliber,  to  his  friend 
William  Green,  and  requested  him  to  pawn  it  for  the  sum  of 
fifty  cents.  Mr.  Green  did  so,  and  hajided  the  money  and  the 
pawn  ticket  to  the  defendant,  who  used  the  money  to  pay  for 
moving  his  furniture.  On  the  21st  of  October  following, 
which  was  five  days  before  the  homicide,  he  pawned  his  over- 
coat for  $2,  redeemed  the  revolver  and  bought  some  cartridges 
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for  it.  On  that  day,  or  the  day  before,  he  and  the  Nelson 
woman  had  been  turned  out  of  their  rooms  for  non-payment 
of  rent.  Two  or  three  days  later  a  friend  asked  him  to  lend 
him  the  revolver,  but  he  refused,  saying  it  might  get  him  into 
trouble.  At  about  the  same  time  he  went  to  the  house  where 
his  wife  resided  and  asked  for  her,  and  her  sister  answered  that 
she  was  not  in  but  was  out  at  work.  At  this  time  his  hands 
were  full  of  cartridges,  and  lie  appeared  nervous  and  excited, 
lie  took  the  revolver  out  of  his  pocket  and  began  to  load  it, 
but  soon  said,  "  Never  mind,  I  will  fix  this  some  other  time." 
He  also  said  that  before  many  days  went  over  her  head  his  wife 
would  be  sorry  for  everything  she  had  ever  done  to  liim.  The 
day  before  the  homicide  a  friend  met  him  walking  toward  the 
house  where  his  wife  lived,  and  as  usual  said,  "  Hello,  Howard," 
but  he  seemed  absorbed  in  thought  and  made  no  reply,  although 
he  was  perfectly  sober,  and  it  was  his  custom  when  thus  saluted 
to  say  "  Hello  "  in  return.  October  26th,  at  about  4  o'clock 
in  the  afternoon,  he  was  seen  by  a  witness,  who  was  at  work 
across  the  street,  to  enter  his  wife's  apartments,  and  about 
fifteen  or  twenty  minutes  later  the  report  came  that  she  was 
dead. 

The  deceased  left  her  rooms  that  morning  with  her  sister  at 
about  9  o'clock,  and  after  doing  an  errand,  went  to  a  magis- 
trate from  whom  she  obtained  a  summons  against  the  defend- 
ant for  non-support.  She  went  liome  alone,  and  about 
4  o'clock  her  sister  returned.  She  found  the  outer  door  shut 
but  not  locked,  and  the  rooms  full  of  smoke  from  gunpowder. 
The  furniture  was  not  disturbed  and  there  was  no  sign  of  a 
struggle.  Maggie  Scott  lay  dead  on  the  floor  of  the  front 
room,  face  downward,  the  body  warm  and  bleeding  from  four 
bullet  wounds.  She  had  changed  her  dress  since  she  left 
home  in  the  morning,  but  was  dressed  to  go  out,  with  her  hat, 
veil  and  cape  on.  The  keys  of  the  room  and  her  pocket  book, 
containing  a  little  change,  were  beneath  lier,  and  by  her  side 
in  four  pieces  was  the  frame  in  which  she  kept  her  marriage 
certificate,  but  the  certificate  itself  could  not  be  found.  The 
summons  was  found  inside  of  her  clothing  where  it  could  not 
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be  seen  until  her  dress  was  unbuttoned,  and  the  defendant 
does  not  claim  to  have  ever  seen  or  heard  of  it.  A  bullet  had 
entered  between  the  second  and  third  ribs,  above  the  right 
nipple  and  passed  through  the  lung,  taking  a  downward  course. 
Another  entered  the  body  on  the  right  side  between  the  iifth 
and  sixth  ribs  and  also  passed  through  the  hing,  but  took  a 
course  shghtly  upward.  There  was  a  bullet  wound  tliree 
inches  deep  at  the  junction  of  the  neck  and  the  right  shoulder, 
with  the  course  downward  and  toward  the  middle  line  of  the 
body.  The  fourth  bullet  wound  was  on  the  inside  of  the  right 
forearm,  directly  over  the  elbow,  and  about  two  inches  above 
it  was  a  small  bruised  spot  about  the  size  of  a  five-cent  piece. 
There  were  no  other  signs  of  violence  on  the  body.  An  expert 
testified  that,  assuming  the  line  of  the  bullets  to  have  been 
parallel  to  the  floor,  the  position  of  the  body,  when  the  first 
wound  above  described  was  made,  must  have  been  stooping 
over  and  turned  slightly  toward  the  left;  when  the  second 
was  made,  still  stooping  over  and  turned  toward  a  different 
position  to  the  left,  and  when  the  third  was  made,  stooping 
lower  yet.  No  inference  could  be  drawn  from  the  fourth 
wound  as  to  the  position  of  the  body  when  it  was  inflicted. 

The  police  promptly  searched  for  the  defendant,  but  could 
not  find  him  until  the  next  day,  when  he  was  found  at  the 
house  of  an  aunt  residing  in  Brooklyn,  locked  in  a  closet  up 
stairs.  The  door  was  pried  open  with  a  hatchet  and  as  he 
was  seized  he  said,  "  Vse  me  well  and  I  will  make  a  clean 
l)reast  of  it."  The  arresting  officer  searched  him  for  the 
revolver,  but,  not  finding  it,  asked,  "  What  have  you  done 
with  the  revolver  ?"  and  the  defendant  answered,  "  I  threw 
it  into  the  river  on  my  way  to  Brooklyn."'  He  was  then 
asked,  "  How  many  shots  did  you  fire  at  your  wife  ?"  and  he 
answered,  "  Three  or  four,  captain,  I  cannot  remember ;  I 
was  so  excited  at  the  time."  "  What  was  the  cause  of  this 
shooting?"  said  the  oflicer.  "It  was  jealousy,"  replied  the 
prisoner.  He  did  not  claim  that  the  shooting  was  accidental, 
either  on  that  occasion  or  when  he  was  taken  to  the  station 
house,  where,  being  told  that  he  was  charged  with  killing  his 
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Wife,  he  replied,  "  Yes,  I  shot  her."  On  liis  way  over  from 
Brooklyn  he  said  to  the  officer,  "  We  had  a  quarrel  together 
and  she  threw  the  frame  at  me  and  it  fell  on  the  floor  and 
broke,  and  I  put  the  certificate  in  the  stove  and  burned  it  in 
the  house  there."  He  also  asked  to  be  allowed  to  look  at  his 
wife's  body  before  it  was  buried.  His  aunt  testified  that 
after  he  arrived  at  lier  house  he  said  that  he  had  shot  his  wafe. 

From  her  house  he  wrote  to  Martha  Nelson,  addressing  her 
as  "  Dear  Martha,"  and  saying  that  he  would  let  her  hear 
from  him  later. 

The  only  witness  for  the  defense  was  the  defendant  himself, 
who  contradicted  but  little  of  the  evidence  given  by  the  wit- 
nesses for  the  People.     He  testified  that  he  lived  happily 
with  his  wife  for  about  a  year,  and  that  then  she  got  to  be 
qnick-tempered  and  disagreeable  and  they  quarreled.      She 
suspected  him  of   going  with  other  women  and  would  fol- 
low   and    watch    him.      He   had    grown    cool   in    his   love 
toward  her  on  account  of  the  bad  treatment  he  had  received 
from  her.      Threats  were  a  common  thing  between    them, 
but  he  paid  no  attention  to  them.      He  threw  the  water 
pitcher  at  her  because  she  pestered  him  when  he  was  asleep 
on  the  lounge.     When  they  separated  the  last  time  she  said : 
'*  You  had  better  put  your  things  in  storage  and  get  yourself 
a  room  because  I  am  not  going  to  live  here  any  more ;  I  am 
going  to  live  with  my  sister."     He  paid  no  attention  because 
he  thought  she  was  fooling,  but  on  the  following  Sunday  she 
said  the  same  thing  and  he  replied  :    "  Very  well,  then,  I  will 
move."     She  gave  no  reason  for  the  separation,  and  they  had 
separated  twice  before.     He  did  not  deny  his  relations  with 
Dutch  Annie  or  Martha  Nelson.     He  said  that  he  had  carried 
a  revolver  for  nearly  four  years  because  he  went  among  all 
classes  of  people  and  was  out  late  at  night.     He  took  the 
pistol  out  of  pawn  October  2l8t  because  lie  had  the 'money  to 
spare  that  day  and  thought  he  w^ould  get  it  while  he  could, 
but  lie  also  said  that  he  pawned  his  overcoat  in  order  to  raise 
the  money.     He  denied  that  he  shot  his  wife,  but  did  not 
deny  his  threats  or  ill-treatment.    His  account  of  the  homicide 
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was  that  some  one  told  him  his  wife  was  looking  for  him  and 
he  went  to  her  room,  but  found  the  door  locked  and  went 
awav.  Later  he  came  back,  knocked  on  the  door  and  she 
oj)ened  it.  He  then  continued  :  "  I  said,  *  Hello,  how  are  you, 
1  heard  you  were  looking  for  me  last  night.'  She  said,  '  Yes, 
I  was  looking  for  you  and  I  am  going  to  get  square  with  you 
before  to-morrow  night.'  I  said,  *  What's  the  matter?'  She 
said,  '  You  will  find  out.'  I  said,  '  Oh,  well,  if  yon  are  cross 
I  will  go  out  and  come  back  after  a  while,'  and  started  for  the 
door ;  she  ruslied  and  grabbed,  me  and  said,  '  You  come  back 
here ;  I  want  to  see  you.'  I  turned  around  and  said,  '  What  do 
you  want;  by  the  way,  will  you  ]:)lease  give  me  my  card  for 
my  society  ;  I  want  to  square  my  dues.'  She  said,  '  Y^ou  can 
have  your  damned  old  card.'  We  went  into  the  kitchen,  she 
first  and  I  behind.  She  opened  her  trunk  and  said,  '  Here  is 
your  card  and  take  this  other  damned  hard-luck  old  thing  too,' 
handing  me  the  marriage  certificate.  I  ripped  it  out  of  the 
frame  and  put  it  in  the  stove  and  set  it  afire  with  a  match, 
kept  the  pieces  of  the  frame  in  my  hand,  started  for  the  door 
and  said,  *  I  will  see  you  later,'  and  threw  the  frame  down  on 
the  floor.  As  I  started  for  the  door  she  grabbed  me,  grabl)€d 
the  pistol  out  of  my  pocket  and  I  gra])bed  both  her  hands  and 
we  got  to  scufHing,  and  in  trying  to  get  the  revolver  out  of 
her  hands  it  was  discharged,  I  don't  know  how  many  times, 
accidentally.  I  did  not  go  there  intending  to  do  wrong ;  she 
fell  on  the  floor  and  I  came  out.  I  was  excited.  I  did  not 
run.  On  the  bridge  I  threw  tlie  revolver  in  the  river.  I 
never  was  arrested  before."  He  admitted  that  he  used  to 
quarrel  with  his  wife  about  Dutch  Annie  and  Martha  Nelson, 
and  that  he  lived  with  the  latter  about  two  years,  off  and  on, 
passing  as  Mr.  Nelson.  On  his  cross  examination,  he  testified 
that  for  about  a  year  he  had  not  loved  his  wife  as  he  had 
before  and  did  not  care  whether  she  left  him  or  not ;  that  she 
got  the  revolver  out  of  his  hip  pocket  completely  in  her  hands 
and  had  com])lete  possession  of  it  when  he  turned  and  caught 
hold  of  it ;  that  when  she  had  it  by  the  handle  with  both 
liauds  he  caught  her  by  the  wrist  and  their  four  hands  were 
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together ;  tliat  he  was  trying  to  get  it  out  of  her  hands  when 
it  went  off  three  or  fonr  times,  and  after  the  last  shot  she  fell 
to  the  floor ;  that  she  had  hold  of  the  pistol  when  the  last  shot 
was  tired,  but  then  her  hands  opened,  she  fell  and  he  had  the 
revolver  in  his  hand;  tliat  she  was  standing  up  when  her 
hands  loosened  from    the  revolver  and  he  was  standing  up 
against  her  and  had  liold  of  her  hands  just  at  the  time  when 
tihe  let  go ;  that  lie  could  not  explain  why  she  caught  hold  of 
the  revolver  just  as  he  was  going  out  of  the  room,  nor  give 
any  reason  for  her  conduct,  nor  tell  why,  if  she  caught  the 
revolver  by  the  handle  the  bullet  hit  her  every  time,  unless  in 
the  struggle  it  had  got  turned  around  ;  that  he  knew  she  was 
wounded,  for  he  saw  the  blood,  but  did  not  give  any  fJarm 
nor  send  for  help,  because  he  was  nervous  and  frightened  ;  that 
they  swayed  backwards  and  forwards  from  four  to  six  times 
while  the  revolver  'vas  going  off,  but  not  a  word  was  spoken 
during  the  struggle,  which  lasted  something  like  three  minutes ; 
that  when  he  put  the  pistol  back  in  his  pocket  she  was  lying 
flat  on  the  floor  and  the  blood  was  flowing  from  her  mouth, 
and  although  he  felt  sorry  for  her,  he  did  not  ask  her  if  she 
was  hurt,  say  anything  to  her  or  touch  her ;  that  he  could  not 
tell  whether  his  finger  or  his  wife's  pressed  the  trigger,  which 
had  to  be  pulled  twice  in  order  to  discharge  the  revolver ;  that 
he  had  had  no  difficulty  with  her  after  she  left  him,  and  she 
liad  never  bothered  him  in  any  way  after  that ;  that  when  the 
arresting  officer  asked  him,  "  What  was  the  cause  of  the  shoot- 
ing," he  replied,  "  Jealousy,"  meaning  that  she  was  jealous  of 
him,  not  that  he  was  jealous  of  her;  that  he  did  not  tell  the 
officer  that  his  wife  was  shot  by  accident ;  that  lie  did  not  see 
anything  of  the  keys  or  pocket  book  that  were  found  under  his 
wife,  and  that  when  he  left  the  scene  he  did  not  run,  but 
walked  to  a  barroom  and -took  a  drink  of  whisky.     He  repeat- 
edly contradicted  himself  upon  the  cross-examination,  stating 
at  one  time  that  he  was  going  toward  the  window  and  at 
another  that  he  had  his  hand  on  the  knob  of  the  door  when 
his  wife  caught  hold  of  the  pistol.     At  one  time  he  testified 
that  be  had  the  revolver  in  his  own  hand  alone  w4ien  the  last 
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shot  was  fired,  and  that  she  did  not  then  have  the  revolver  in 
her  hand  to  liis  knowledge.  Afterward  he  contradicted  this 
testnnony,  as  well  as  some  other  portions  of  his  story. 

We  think  that  the  evidence  warranted  the  verdict  of  the 
jury,  and  that  no  other  reasonable  conclusion  was  possible. 
The  defendant  had  become  vicious  and  desperate;  he  had 
treated  his  wife  cruelly  and  had  threatened  to  kill  her ;  she 
had  ceased  to  support  him  and  he  had  ceased  to  love  her. 
Just  after  he  and  his  mistress  had  been  turned  out  of  their 
rooms  for  non-payment  of  rent  he  pawned  his  overcoat  to  get 
his  revolver,  and  at  once  bought  some  cartridges  to  load  it. 
lie  refused  to  lend  it  to  a  friend,  and  when  loading  it  said  that 
before  many  days  his  wife  ^vbuld  be  sorry  for  everything  she  had 
ever  done  to  him.  He  was  seen  to  go  to  her  room,  and  in  less 
than  half  an  hour  she  was  found  dead  with  four  bullet  wounds 
in  her  body.  The  furniture  in  the  room  was  not  disturbed. 
She  was  apparently  about  to  go  out  when  he  entered  the  room, 
for  she  had  her  hat,  cape  and  veil  on.  Iler  keys  and  pocket 
book  were  found  beneath  her  body,  as  if  she  had  dropped 
them  when  she  was  shot  and  had  fallen  upon  them.  There 
was  nothing  in  the  room  to  indicate  a  struggle,  or  to  confinn 
the  defendant's  story,  except  the  fragments, of  the  frame  that 
held  the  certificate,  and  his  statements  as  to  how  the  frame 
was  broken  were  contradictory.  His  account  of  the  transac- 
tion on  the  stand  is  improbable,  if  not  impossible.  When 
arrested,  he  said  that  he  shot  his  wife  three  or  four  times,  but 
did  not  claim  that  it  was  accidental.  Within  twenty-four 
hours  after  the  homicide,  on  three  different  occasions  and  to 
three  different  persons,  he  said  that  he  shot  his  wife,  with- 
out ihaking  any  explanation  or  claiming  that  it  was  accidental. 
Right  after  the  homicide,  he  ran  away  and  hid  himself.  The 
location  of  the  wounds,  high  up  on  the  body  of  the  deceased 
and  all  in  a  small  space,  the  course  of  the  bullets,  the  fact  that 
all  the  balls  struck  her  and  that  no  powder  marks  were  observed 
upon  her  hands  or  clothing,  though  none  were  looked  for,  con- 
tradict the  theory  of  accident  and  point  to  deliberate  and  pre- 
meditated design.     The  statement  that  she  persisted  in  trying 
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to  take  the  revolver  away  from  him,  without  sayiug  a  word, 
while  bullet  after  bullet  penetrated  her  body,  is  so  unreason- 
able and  improbable  that  the  mind  involuntarily  rejects  it  as 
untrue.  The  shots  impress  us  as  willful,  not  accidental,  and 
whatever  the  motive  of  the  defendant  may  have  been,  whether 
he  was  influenced  by  hatred  because  his  wife  had  left  him,  or 
revenge  because  she  would  no  longer  support  him,  or  by  some 
other  reason  not  disclosed,  is  unimportant,  for  he  who  does  an 
act  willfully  necessarily  intends  that  which  must  be  the  conse- 
quence of  his  act. 

After  a  careful  study  of  the  case  upon  the  merits,  we  find 
nothing  that  should  disturb  the  verdict,  and  we  will  next  con- 
sider the  exceptions  taken  during  the  trial. 

The   record  contains  thirteen   exceptions,  some  of  which 
were  taken  to  rulings  of  the  trial  judge  during  the  examina- 
tion of  proposed  jurors,  but  as  no  juror  sat  whose  competency 
was  questioned  and  the  defendant's  peremptory  challenges 
were  but  little  more  than  half  exhausted  when  the  jury  box 
was  filled,  those  exceptions  present  no  question  for  considera- 
tion here.     i^PeopU  v.  Laruhia^  140  N.  Y.  87.)     The  excep- 
tions to  tne  denial  of  defendant's  motion  to  dismiss  the  indict- 
ment and  to  the  denial  of  liis  motion  for  a  new  trial  require 
no  comment,  in  view  of  the  statement  of  facts  already  made. 
An   exception  was  taken  to  the  testimony  of  the  witness 
Green,  to  the  efiFect  that  the  defendant  told  him  to  pawn  his 
revolver  for  fifty  cents,  and  another  to  the  admission  of  the 
}>awnbroker's   evidence    that   the    defendant    redeemed    the 
revolver,  upon  the  ground  that  it  was  incompetent  and  imma- 
terial.    We  think,  however,  that  it  was  both  competent  and 
material  to  show  preparation,  and  preparation  Implies  delibera- 
tion and  design.     Any  fact  that  lias  such  a  relation  to  the 
main  act  at  issue  as  to  bear  with  reasonable  probability  on  the 
intent  with  which  that  act  was  done,  is  material.     The  pur- 
chase of  a  weapon  with  which  a  homicide  Is  committed  shortly 
before  the  fact,  is  always  received  to  sliow  that  the  accused 
had  provided  himself  with  the  means  of  killing.     So  we  think 
that  the  pawning  of  the  revolv^er  and  the  pawning  of  his  over- 
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coat  by  the  defendant  in  order  to  raise  money  to  get  tlie 
revolver  back  in  liis  possession  only  live  days  before  the  homi- 
cide, bears  strongly  upon  the  question  of  deliberation  and 
premeditation. 

An  exception  was  also  taken  to  the  evidence  of  the  defendant's 
declarations  in  regard  to  his  relations  with  Martha  Nelson, 
but  when  a  husband  is  charged  with  the  murder  of  his  wife, 
it  is  competent  to  show  his  relations  with  a  paramonr,  as  it 
tends  to  prove  the  absence  of  affection  for  the  deceased  and  to 
establish  a  motive  for  getting  rid  of  her,  as  has  recently  been 
held  by  this  court.  {People  v.  Harris,  13G  N.  Y.  423.)  The 
defendant,  when  on  the  stand  as  a  witness  in  his  own  Ixjhalf, 
freely  admitted  the  fact,  and  it  may  be  said  generally  that  all 
of  the  exceptions  relating  to  evidence  were  taken  in  regard  to 
testimony  subsequently  confirmed  by  the  defendant  liin)self. 
Independent  of  his  admissions,  however,  his  exceptions  are  so 
manifestly  frivolous  that  discussion  is  difficult,  for  there  is 
nothing  to  found  an  argument  upon. 

No  exception  was  taken  to  the  charge  of  the  learned  trial 
judge,  wlio  conducted  the  trial  throughout  with  great  care, 
and  in  every  instance  of  doubt  ruled  in  favor  of  the  defend- 
ant. The  charge  was  fair  and  impartial,  and  laid  down  with 
clearness  and  accuracy  the  questions  that  the  jury  were  to 
decide  and  the  principles  of  law  that  governed  the  case.  All 
the  safeguards  }>rovided  by  law  for  the  protection  of  jiersons 
accused  of  crime  were  carefully  observed.  We  find  no  error 
in  the  record,  and  we  think  that  the  grave  charge  against  the 
defendant  was  fairly,  if  not  conclusively,  established  by  the 
evidence. 

The  defendant  has  not  been  represented  by  counsel  upon 
this  appeal,  and  no  brief  has  ])een  filed  or  argument  made  in 
liis  behalf,  although  he  was  well  defended  upon  the  trial.  Of 
the  two  couuv^el  who  then  represented  him,  and  whose  names 
are  signed  to  the  notice  of  appeal,  one  has  since  died,  but  the 
other,  after  signing  a  stipulation  setting  the  appeal  down  for 
argument  before  this  court  on  a  day  named,  did  not  appear 
nor  furnish  any  j^oints,  and  he  has  given  no  satisfactory  reason. 
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although  an  opportunity  has  been  offered,  for  taking  the 
appeal  and  thus  abandoning  it.  In  reply  to  a  letter  of  the 
clerk  inquiring  why  no  brief  had  been  filed  in  behalf  of  the 
appellant,  he  wrote  as  follows :  "  I  will  say  that  I  deemed  it 
my  duty  to  have  the  ease  reviewed  in  a  higher  court,  but  have 
fiubmitted  no  brief,  and  do  not  intend  to  for  the  reason  that  I 
do  not  believe  it  would  be  of  any  service  to  the  court  in  their 
examination  of  the  record."  Counsel  have  no  right  to  appeal 
simply  for  the  purpose  of  delay,  nor  unless  they  think  there 
is  some  ground  for  a  reversal  of  the  judgment ;  and,  if  there 
was  any  reason  for  appealing,  even  if  feeble  and  inconclusive, 
it  should  have  been  presented  to  the  court  for  consideration. 

As  no  one  appeared  for  the  defendant  on  the  appeal,  we 
have  felt  it  our  duty  to  act  as  his  counsel  ourselves,  and  to 
search  with  diligence  and  care  for  anything  in  the  record  tend- 
ing to  prejudice  him,  or  in  any  way  to  do  him  injustice,  but 
we  can  find  nothing,  whether  excepted  to  or  not,  that  would 
justify  a  reversal  of  the  judgment  against  him.  It  must, 
therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Margaretta  F.  Johnson,  as  Executrix  of  Thomas  Con- 
NAROE,  Deceased,  Respondent,  v.  William  B.  Sirret  and 
Augustus  F.  Scheu,  Appellants,  Impleaded  with  Jacob 

MORGANSTERN. 

Contract  by  Joint  Pukciiasers  of  Land  to  Pay  Broker,  on  Future 
Sale  op  Tract  or  Parcels  —  Sale  op  Undivided  Interest.  A  con- 
tract by  the  joint  purchasers  of  a  tract  of  land,  conveyed  to  them  in 
undivided  equal  parts,  to  pay  the  broker  who  negotiated  the  transaction 
a  certain  sum  per  acre  whenever  a  sale  of  the  land  should  be  effected,  and 
a  proportionate  part  in  case  the  land  should  be  sold  in  parcels,  held,  to 
contemplate  a  joint  conveyance  of  the  whole  or  a  part  of  the  land,  and 
not  to  apply  to  a  transfer  by  one  of  the  joint  purchasers  of  his  undivided 
interest. 

Johnson  V.  Sirret,  83  Hun,  317,  reversed. 

(Argued  April  21,  1897;  decided  May  4,  1897.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  Feb- 
ruary 8, 1895,  which  aflSrmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  tlie  opinions. 

Tracy  C.  Becker  for  appellants. 

Clarh  IT.  Timerman  for  respondent.  The  defendants' 
exception  to  the  findings  of  fact  by  the  court  that  the  convey- 
ance to  Williams  was  a  sale  of  the  interest  of  the  defendant 
Morganstern  in  said  premises  is  not  well  taken.  {Bradstreet 
V.  Clarke,  12  Wend.  602 ;  Hitchcock  v.  Dundas^  12  How, 
[U.  S.J  271.)  The  deed  by  Scheu,  as  trustee,  cannot  be 
attacked  collaterally  in  this  action.  {Johnson  v.  Bennett^  39 
Barb.  237 ;  Bodije  v.  Stevens,  9^  K  Y.  209 ;  Harrington  v. 
E.  a  S.  Bank,  101  X.  Y.  257.)  The  sale  of  an  undivided 
interest  in  the  premises  entitles  the  plaintiff  to  a  recovery  ^>rc> 
tanto,  {Tipton  v.  Feitner,  20  N.  Y.  423 ;  Swift  v.  Opdyke, 
43  Barb.  274 ;  Bank  of  Montreal  v.  liecknagel,  109  N.  Y. 
4S2 ;  Azema  v.  L-vy,  25  X.  Y.  S.  li.  860 ;  Miller  v.  Burke, 
6  Daly,  173;  State  \.  Br o am,  17  Am.  iJec.  562.)  The  lia- 
bility of  the  defendants  is  joint.  {Alpavyh  v.  Wood,  58  N. 
J.  L.  638;  Muzzy  v.  Whitney,  10  Johns.  225;  Lawrence  v. 
Kidder,  10  Barb.  641.) 

Bartlett,  J.  The  three  defendants,  Sirret,  Scheu  and 
Morganstern,  on  tlie  9th  of  September,  1887,  entered  into  a 
written  contract  with  one  Thomas  Connaroe,  of  which  the 
following  is  a  copy  : 

"  For  a  valuable  consideration  to  us  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  we,  the  undersigned, 
hereby  agree  to  pay  Thomas  Connaroe  the  sum  of  thirty  dol- 
lars (830)  per  acre  on  the  sale  of  the  tract  of  land  this  day 
conveyed  by  Mary  A.  Johnson  and  Margaretta  F.  Johnson  to 
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US,  containing  about  one  hundred  and  twenty-five  (125)  acres, 
whenever  a  sale  of  said  land  shall  be  effected,  or  the  same 
shall  be  taken  by  legal  proceedings,  or  the  exercise  of  the 
right  of  eminent  domain.  If  the  same  shall  be  sold  or  taken 
in  parcels,  a  proportionate  part  shall  be  paid  to  said  Connaroe 
at  the  time  each  parcel  is  taken  or  sold  as  aforesaid.  Dated 
September  9,  1887." 

The  plaintiff,  as  the  executrix  of  the  will  of  Connaroe, 
seeks  to  recover  upon  this  contract. 

The. trial  court  found  that  an  undivided  quarter  interest  of 
the  premises  had  been  sold,  and  that  Connaroe's  representative 
was  entitled  to  recover  commissions  upon  that  portion  of  the 
land  at  the  contract  rate  of  $30  per  acre.  The  General  Term 
aflSrmed  the  judgment. 

The  premises  were  conveyed  by  Mary  A.  Johnson  and 
Margaretta  F.  Johnson,  at  the  request  of  defendants,  in  the 
following  proportions :  To  defendant  Scheu,  one-half  ;*  to 
defendant  Sirret,  one-quarter ;  to  Martha  Millet,  one-quarter. 

The  defendant  Scheu  held  one-quarter  of  the  premises  for 
the  defendant  Morganstern,  and  Martha  Millet  held  title  for 
the  benefit  of  one  Patrick  Millet. 

On  the  11th  of  April,  1890,  Morganstern  parted  with  his 
undivided  quarter  interest,  and  by  his  direction  Scheu  conveyed 
it  to  one  Jolm  L.  Williams. 

Williams  was  sworn  at  the  trial,  and,  after  stating  in  detail 
the  transaction,  said : 

"  In  other  words,  I  stepped  into  Morganstern's  shoes  and 
took  his  interest.  As  I  understood  from  the  parties,  I  did  not 
pay  any  additional  consideration,  except  what  had  already  been 
advanced." 

The  question  presented  by  this  appeal  is  whether  the  con- 
veyance by  Scheu  to  Williams  of  Morganstern's  undivided 
quarter  interest  was  a  sale  of  a  parcel  of  the  land  wnthin  the 
meaning  of  the  contract. 

The  courts  below  have  held  that  it  was,  but  we  are  unable 
to  adopt  this  construction. 

Connaroe,  as  a  broker  or  negotiator  of  the  sale,  had  purchased 
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the  premises  for  the  three  defendants,  and  the  vendors  were  to 
convey  as  the  purcliasers  should  direct. 

Sirret  and  Sclieu  became  seized  of  an  undivided  quarter 
interest  each  as  their  own  property,  and  Scheu  held  another 
undivided  quarter  interest  for  Morganstern. 

Scheu  testified  that  Morganstern  was  not  prepared  to  make 
the^  payments  on  his  share,  and  it  was  arranged  that  Scheu 
should  take  title,  make  the  payments,  and  when  premises  were 
sold  he  was  to  reimburse  himself  and  pay  Morganstern  his 
share  of  the  profits. 

Scheu  advanced  over  $6,000 ;  times  were  hard,  and,  after 
several  years  of  waiting,  lie  induced  Morganstern  to  find  some 
one  to  take  his  interest.  In  pursuance  of  this  suggestion  Mor- 
ganstern produced  Williams,  who  paid  Scheu  his  advances, 
but  no  new  consideration,  and  received  the  conveyance  of 
Morganstern's  undivided  quarter  interest. 

The  original  transaction,  resulting  in  the  contract,  was  evi- 
dently a  speculation  in  which  the  defendants  became  the 
owners  of  one  hundred  and  twenty-five  acres  of  land,  and 
the  broker,  or  negotiator,  postponed  the  payment  of  his  corn- 
missions  until  the  premises  were  sold,  or  some  parcel  thereof, 
or  the  same  should  be  taken  by  legal  proceedings  or  the  exer- 
cise of  the  right  of  eminent  domain. 

Counsel  agree  that  defendants  are  jointly  liable  under  this 
contract,  and  it  is  apparent  that  the  intention  of  the  parties 
was  to  pay  the  broker  his  commissions  when  the  premises  were 
sold,  or  any  part  thereof. 

The  contract  contemplates  a  joint  conveyance  of  a  part  or 
the  whole  of  the  land  and  a  joint  payment  of  commissions. 

It  is  not  rea.sonal)le  to  assume,  in  the  absence  of  any  express 
provision  to  that  effect,  that  the  defendants  Sirret  and  Schen 
agreed  to  pay  the  broker  his  commissions  on  the  transfer  of 
Morganstern's  undivided  quarter  for  his  own  convenience  and 
benefit  and  in  which  they  had  no  interest  whatever. 

It  is  the  plain  meaning  of  the  contract  that  when  these 
joint  purchasers  made  a  joint  sale  of  any  portion  or  the  whole 
of  the  premises  they  were  to  pay  commissions. 
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It  is  urged  that  there  has  been  a  sale  of  an  undiyided  quar- 
ter interest,  and  that  the  broker  is  deprived  of  his  commissions 
on  tliat  transaction.  The  answer  to  this  suggestion  is  that  the 
contract  did  not  provide  for  this  contingency. 

It  was  evidently  supposed  that  the  joint  purchasers  would 
Bell  the  land  as  a  whole  or  in  parcels,  and  the  broker  was  to  be 
paid  at  the  time  of  the  sale  or  sales.  The  transfer  of  undi- 
vided interests  among  themselves,  or  to  third  parties,  was  not 
considered. 

The  defendant  Morganstern  was  unable  financially  to  carry 
his  undivided  interest,  and  he  induced  Williams  to  take  his 
place  in  the  venture. 

We  regard  this  as  a  transaction  neither  within  the  letter  nor 
the  spirit  of  the  contract,  and  are  of  opinion  that  the  judg- 
ment appealed  from  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

0'Bri?:n,  J.  (dissenting).  The  facts  in  this  case  are  few 
and  simple.  The  three  defendants  in  this  action  employed 
the  plaintiffs  testator  as  their  agent  to  purchase  for  them  and 
another  party  one  hundred  and  twenty-five  acres  of  land  in 
Buffalo,  lie  performed  the  services  and  purchased  the  land, 
which  was  conveyed  to  three  of  the  parties  as  tenants  in  common. 
These  three  parties  took  each  an  undivided  one-fourth  inter- 
est, except  one  of  them,  who  took  one-half,  holding  one  share, 
or  one  undivided  quarter,  in  trust  for  the  fourth  party.  There 
were,  then,  four  parties  interested  in  the  purchase,  each  holding 
one-fourth.  They  purchased  and  held  tlie  lands  in  anticipa- 
tion of  an  advance  in  value  and  a  sale  in  the  future  at  a  profit. 
J'^  order  to  secure  to  the  agent  or  broker  who  acted  for  them 
his  compensation  for  his  services,  the  three  defendants  in  this 
action  executed  and  delivered  to  him  the  following  written 
agreement : 

'^  For  a  valuable  consideration  to  us  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  we,  tlie  undersigned,  hereby 
agree  to  pay  to  Thomas  Connaroe,  the  sum  of  thirty  ($30.00) 
dollars  per  acre  on  the  sale  of  the  tract  of  land  this  day  con- 
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veyed  by  Mary  A.  Johnson  and  Margaretta  F.  Johnson  to  us, 
containing  about  one  hundred  and  twenty-five  (125)  acres, 
whenever  a  sale  of  said  land  shall  be  effected,  or  the  same 
shall  be  taken  by  legal  proceedings  or  the  exercise  of  the  right 
of  eminent  domain.  If  the  same  shall  be  sold  or  taken  iu 
parcels,  a  proportionate  part  shall  be  paid  to  said  Connaroe  at 
the  time  each  parcel  is  taken  or  sold  as  aforesaid." 

It  will  be  seen  that  the  stipulated  compensation  was  to  be 
paid  to  the  agent  in  full  "  on  the  sale  of  the  tract  of  land," 
and  in  case  of  a  sale  of  a  parcel,  less  than  the  whole,  a  pro- 
portionate part  of  the  compensation,  at  the  time  of  the  sale  of 
such  parcel. 

It  is  conceded  that  the  promise  in  this  agreement  is  joint, 
and  if  there  is  any  liability  at  all,  the  defendants  must  respond 
jointly.  The  whole  tract  was  not  sold,  and  the  only  question 
in  the  ease  is  whether  there  has  been  a  parcel  sold  so  as  to  entitle 
the  agent  to  the  proportionate  compeusation,  within  the  mean- 
ing of  the  contract.  It  is  found  by  the  trial  court  and 
conceded,  that  one  of  the  joint  tenants  has  conveyed  an  undi- 
vided share  or  one-fourth  interest  to  a  stranger  to  the  enter- 
prise by  deed  of  bargain  and  sale,  and  that  the  grantee  is  now 
vested  with  such  undivided  interest.  The  defendants  contend 
that  this  was  not  a  sale  of  a  parcel  within  the  meaning  of  the 
contract,  and  that  is  the  onlv  defense  to  the  action. 

The  courts  below  have  repudiated  this  construction  and 
have  held  that  the  j)laintiff  was  entitled  to  recover.  The 
learned  judge  who  gave  the  opinion  at  General  Term  very 
properly  remarked  that  if  the  defendants'  construction  of  the 
contract  was  permissible  then  each  joint  tenant  could  succes- 
sively convey  his  undivided  share  and^thus  alienate  the  whole 
tract,  and  no  one  would  be  liable  to  the  agent  for  the  commis- 
sions which  he  had  eanied  and  which  were  stipulated  to  be 
paid  to  him  on  the  sale  of  the  land  or  any  portion  of  it. 

Of  course  this  is  what  the  defendants'  position  logically 
leads  to.  Xo  purchaser  of  such  an  interest  would  be  liable, 
since  he  never  agreed  to  be,  and  the  land  is  not  bound  since 
the  compensation  is  not  a  charge  upon  the  land.     The  learned 
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counsel  for  the  defendants,  evidently  appreciating  the  force  of 
this  suggestion,  answered  it  in  this  language,  which  is  quoted 
from  his  brief : 

"  The  argument  of  counsel  for  respondent  and  of  the  Gen- 
eral Term  opinion,  that  one  by  one  the  undivided  interests 
might  be  conveyed  and  thus  plaintiffs  testator  be  completely 
deprived  of  any  commissions  under  his  contract,  is  fallacious ; 
when  all  tite  interests  were  thus  conevyed  Connaroe  would 
have  a  cause  of  action^     This  seems  to  me  to  be  practically 
an  admission  that  there  is  no  defense  to  this  action,  since  if  it 
be  true,  as  the  defendants'  counsel  admits,  that  such  a  transfer 
by  each  and  all  the  joint  tenants  of  the  undivided  interests  is 
a  sale  of  the  whole  tract,  within  the  meaning  of  the  contract, 
entitling  the  agent  to  the  whole  compensation,  it  must  be 
equally  true  that  a  like  transfer  by  one  of  the  joint  tenants  of 
his  undivided  share  is  a  sale  of  a  part  or  parcel  of  the  tract 
entitling  him  to  a  proportionate  share  of  the  whole  compensa- 
tion.    To  say  that  when  the  entire  interests  are  thus  trans- 
ferred the  entire  compensation  of  the  agent  is  due,  and,  at  the 
same  time,  to  assert  that  if  any  of  the  joint  tenants  retained 
the  hundredth  part  of  a  share,  or  even  a  smaller  portion  of  a 
share,  the  agent  is  entitled  to  no   compensation,  is,  to  the 
common  mind  at  least,  utterly  illogical  and  inconsistent.     The 
word  parcel,  when  used  in  a  contract,  is  elastic  enough  to 
enable  a  court  to  do  justice,  and  it  is  not  so  rigid  as  to  constrain 
it  to  perpetrate  injustice.     It  is  a   very  narrow   and   most 
inequitable  construction  of  this  contract  to  hold  that  a  part  or 
parcel  of  the  land  was  not  alienated.     The  words  of  the  con-. 
tract  were  selected  and  used  by  tlie  defendants,  and  if  they 
are  ambiguous  or  lacking  in  precision,  they  are  to  be  construed 
most  favorably,  not  to  themselves,  but  to  the  agent.     It  was 
said  by  this  court  in  Russell  v.  AUerton  (108  N.  Y.  288)  that 
a  contract  should  never  be  so  construed  as  to  put  one  party 
iBirholly  in  the  power  or  at  the  mercy  of  the  otlier  when  the 
construction  depends  upon  the  meaning  of  words  or  phrases 
that  are  not  precise  or  that  may  be  understood  in  a  different 
fiense.    But  that  is  precisely  what  the  defendants'  construction 
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does  in  this  case.  It  permits  the  defendants  to  receive  all  the 
profits  of  the  transaction  and  to  reap  all  the  benefits  that  the 
contract  was  ever  intended  to  confer  upon  them,  and  at  the 
same  time  deprives  the  agent  of  any  reward  for  his  services. 
The  purpose  that  they  had  in  view  in  making  the  contract  was 
to  realize  a  profit  from  an  advance  in  the  value  of  the  land. 
That  purpose  will  be  subserved  quite  as  well  by  the  transfer 
by  each  tenant  of  an  undivided  interest,  as  was  done  in  this 
case,  as  by  the  conveyance  of  a  distinct  parcel  severed  from 
the  rest.  It  may  be  even  better  promoted,  and  then  each  ten- 
ant may  pocket  his  profits  and  deprive  the  agent  who  rendered 
the  services  of  the  whole  compensation,  always  providing  that 
the  last  tenant  retains  the  most  infinitesimal  fractional  part  of 
his  share.  Such  a  construction  of  a  contract  intended  to 
secure  mutual  rights  and  mutual  benefits  is  scarcely  consistent 
with  common  honesty  since  it  holds  out  to  one  side  the  tempta- 
tion to  evade  his  promise  or  oppress  the  other.  If  it  is  said 
that  the  construction  given  to  this  agreement  in  the  court 
below  might  make  all  the  tenants  liable  upon  such  a  sale  of 
the  interest  of  one,  that  is  only  because  they  have  agreed 
jointly  to  pay  upon  a  sale  of  the  whole  or  a  part,  and  it  never 
can  be  inequitable  or  unjust,  since,  if  one  tenant  pays  more 
than  his  share,  he  may  call  on  the  others  for  ^-contribution.  It 
is  clear  that  tlie  parties  never  intended  to  make  the  agent's 
right  to  compensation  depend  upon  the  sale  of  a  distinct  par- 
cel severed  from  the  rest.  When  lands  are  held  by  numerous 
tenants  in  common  for  the  purpose  of  speculation,  they  are  as 
frequently  transferred  by  conveyance  of  an  undivided  interetst 
by  one  or  all  of  the  tenants  as  in  any  other  way.  That  mode 
of  alienation  is  entirely  consistent  with  the  intention  of  the 
parties  and  the  nature  and  purpose  of  the  transaction.  The 
defendants,  in  case  of  an  advance  in  value,  could  reap  the 
profits  of  the  transaction  as  well  by  such  a  transfer  as  by  a 
sale  of  separated  parcels,  and  a  transfer  that  would  secure  to 
the  defendants  the  benefits  of  the  contract  would  also  be 
sufficient  to  entitle  the  agent  to  his  commissions.  The  con- 
tract should  have  a  reasonable  construction,  and  we  have   no 
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right  to  say  arbitrarily  that  the  parties  did  not  intend  by  the 
sale  of  a  parcel  the  transfer  of  an  undivided  share  unless  it 
can  be  sliown  that  a  parcel  necessarily  means  something  differ- 
ent from  a  share  in  common  language. 

The  word  parcel  has  a  very  wide  and  varied  meaning  which 
clearly  embraces  such  an  interest  as  was  conveyed  in  this  case. 
Bouvier  defines  a  parcel  as  ^'part  of  an  estate^^^  and  it  is  quite 
certain  that  a  part  of  an  estate  was  conveyed  in  this  case.  In 
the  Century  Dictionary  it  is  defined  as  follows :  "  A  part, 
either  taken  separately  or  belonging  to  the  whole,  a  share,  a 
portion,  a  constituent  or  integral  part,  an  indefinite  quantity 
or  measure.  A  separate  or  separable  part."  It  is  obvious 
that  the  right  or  interest  conveyed  in  this  case  was  a  share, 
or  a  portion  or  a  separable  or  integral  part  or  an  indefinite 
quantity,  and,  therefore,  a  parcel  within  the  fair  import  of  the 
term.  It  has  been  held  that  the  words  "  a  tract  or  parcel " 
may  mean  a  section,  a  half  section  or  a  quarter  section.  {Mar- 
thi  V.  Cole,  38  Iowa,  146.) 

Where  a  purchaser  at  auction  sale  was  bound  by  contract  to 
pay  an  auctioneer's  fee  of  %2^  for  each  parcel  sold,  it  was 
held  that  the  sale  of  a  tract  or  piece  of  land  containing  seven- 
teen distinct  lots,  numbered  and  marked  on  the  map  and  sold 
at  one  hid,  constituted  but  one  parcel.     {Miller  v.  Burke,  6 
Daly,  171.)     The  case  of  Yromnan  v.  Vi^eed  (2  Barb.  330)  is 
instructive.     The  action  was  ejectment  brought  to  recover  a 
tract   of    land    described    in   the   declaration.      The   statute 
then  provided  that  there  might  be  a  recovery  of  the  whole 
land    described  or  of  a   part,   and   that  such  part  must  be 
described  by  the  jury  with  the  same  particularity  as  the  whole 
in  the  declaration.     The  plaintiff  could  prove  title  to  only  an 
undivided  share  or  interest  in  the  land  described,  and  was  non- 
suited on  the  ground  that  he  had  not  shown  title  to  a  part 
within  the  meaning  of  the  statute.     But  the  General  Term 
reversed  the  judgment  on  the  ground  that  a  part  did  not 
necessarily  mean  a  divided  part,  but  included  an  undivided 
share,  and  that  the  jury  could  describe  such  a  share  in  the  ver- 
dict as  accurately  as  they  could  a  distinct  or  divided  part. 
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The  defendants  agreed  to  pay  the  agent  for  his  services  in 
negotiating  the  purchase  of  the  land  whenever  a  certain  thing 
transpired,  namely,  whenever  the  whole  was  sold,  or  whenever 
a  parcel  was  sold.  If  in  any  fair  view  of  the  contract  a  parcel 
has  been  sold,  then  the  defendants  are  liable  on  their  promise. 
When  this  land  was  purchased  by  the  agent  and  conveyed  to 
the  defendants,  every  one  understood  what  was  intended. 
The  land  was  to  be  held  by  the  four  tenants  in  common  in 
undivided  shares  of  one-fourth  each  for  speculative  purposes. 
It  was  just  as  easy  to  sell  the  land  in  undivided  shares  as  it 
was  to  hold  it  for  sale  in  that  way.  But  the  defendants  con- 
tend that  by  the  language  of  the  contract  there  is  no  sale 
unless  either  the  whole  tract  is  conveyed  or  a  distinct  part 
severed  or  separated  from  the  rest,  and  this  contention  rests 
on  nothing  whatever  except  the  use  of  the  word  parcel  in  the 
instrument.  The  defendants  produce  no  authority  to  show 
that  a  parcel  is  necessarily  a  distinct  piece  of  land,  divided 
from  the  fann.  On  the  contrary,  we  have  s6en  that  a  parcel 
may  be  an  undivided  part  or  share,  or  a  portion,  whether  sep- 
arated or  separable,  and  any  of  these  words  are  sufficiently 
descriptive  of  the  interest  which  was  conveyed  in  this  case. 

The  defendants  have  received  all  the  benefits  of  their 
promise.  They  got  the  land,  and  one-fourth  of  it  has  been 
alienated  to  a  stranger  to  the  enterprise.  He  now  owns  one- 
fourth  of  the  estate,  and  hence  owns  a  part  or  parcel  of  it, 
though  undivided,  and  not  physically  separated  from  the  rest. 
The  tenant  who  conveyed  to  him  may  have  doubled  his  money, 
and  the  others,  as  they  convey  their  shares  from  time  to  time, 
may  thribble  theirs  without  the  slightest  liability  to  pay  the 
agent  one  dollar  for  his  services,  and  all  this  simply  because 
they  have  not  sold  the  land  in  a  particular  way,  or  have  not 
employed  a  surveyor  who,  with  chain  and  compass,  would 
have  severed  the  one-fourth  sold  from  the  entire  farm.  The 
entire  compensation  agreed  to  be  paid  to  the  agent  in  this  case 
was  $3,750.  Xow,  if  the  defendants,  by  one  method  of  sale, 
are  to  make  themselves  liable  to  pay  this  sum,  and  by  another 
method  of  sale  can  lawfully  evade  its  payment,  we  may  trust 
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to  the  weakness  of  human  nature  to  follow  the  latter  course. 
If  this  court  is  astute  enough  to  discover  that  the  sale  by  one 
tenant  of  his  undivided  quarter  is  not  the  sale  of  a  parcel, 
within  the  meaning  of  the  contract,  then,  of  course,  all  the 
rest  will  be  sold  in  undivided  shares.  It  is  only  necessary,  as 
the  defendants'  counsel  suggests,  to  keep  the  smallest  con- 
ceivable fractional  part  of  a  share,  and  they  can  afford  to  do 
that  in  order  to  evade  payment  of  so  large  a  sum  of  money. 
We  are  asked  to  so  construe  this  contract  as  to  produce  that 
result.  In  my  opinion  such  a  decision  would  be  neither  sound 
law  nor  sound  morals.  The  courts  below  have  refused  to 
point  out  a  method  to  enable  the  defendants  to  deprive  their 
agent  of  all  compensation  by  giving  the  narrowest  possible 
meaning  to  a  single  word,  and  I  think  we  can  safely  and  prop- 
erly follow  that  decision. 

Quite  apart  from  any  of  the  considerations  that  I  have  sug- 
gested, we  ought  to  say,  and  can  say,  what  this  court  has  often 
said  before,  that  it  is  a  rule  of  law  as  well  as  of  ethics,  that 
where  the  language  of  a  promisor  may  be  understood  in  more 
senses  than  one,  it  is  to  be  interpreted  in  the  sense  in  which  he 
had  reason  to  suppose  that  it  was  understood  by  tlie  promisee, 
and  that  if  it  be  doubtful,  in  view  of  the  general  tenor  of  the 
instrument,  and  the  relations  of  the  contracting  parties, 
whether  given  words  were  used  in  an  enlarged  or  restricted 
sense,  other  things  being  equal,  the  construction  should  be 
adopted  which  is  most  beneficial  to  the  promisee.  {Hoffman 
V.  ^tna  Ins.  Co.,  32  N.  Y.  405 ;  liohertson  v.  O.  K  Co.y 
146  N.  Y.  24;  White  v.  lloyt,  73  N.  Y.  510.)  The  argu- 
ment of  the  learned  counsel  for  the  defendants  seeks  to 
reverse  that  rule,  and  to  give  the  narrowest  possible  construc- 
tion to  a  word  in  order  to  enable  the  promisors  to  evade  their 
jnst  obligations.  If,  as  the  case  of  Vrooman  v.  ^Y€€d  {mpn^i) 
decides,  an  undivided  interest  or  share  of  the  whole  tract  wiis 
a  part,  within  the  meaning  of  the  statute,  then,  certainly,  the 
interest  or  undivided  share  conveyed  by  one  of  the  tenants  in 
coinraon  in  the  case  at  bar  was  a  part  or  parcel  of  the  whole 
tract  within  the  meaning  of  the  contract. 
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Finally,  in  view  of  all  this,  it  seems  to  me  that  it  would  be 
highly  unjust  for  this  court  to  deprive  the  wife  or  children  of 
this  deceased  agent  of  his  lawful  earnings  upon  any  such 
grounds  as  are  suggested  by  the  defense.  From  whatever 
point  of  view  we  may  look  at  the  case,  wliether  it  be  the 
nature  and  purpose  of  the  transaction  itself,  the  intention  of 
the  parties,  the  harsh  results  which  the  defendants'  construc- 
tion of  the  agreement  must  inevitably  produce,  or  the  justice 
and  equity  of  the  plaintiff's  claim,  it  is  manifest  that  the  decis- 
ions of  tlie  courts  below  were  right.  It  is  quite  certain  that  if 
the  agent  in  this  case  knew,  or  supposed,  that  the  contract  meant 
what  the  defendants'  counsel  claims,  or  that  it  was  open  to  the 
construction  that  would  deprive  him  of  all  compensation  when 
the  land  was  conveyed  in  shares  or  undivided  interests,  he 
would  not  have  rendered  the  services  upon  the  faith  of  it,  or 
would  have  resorted  to  some  other  method  of  procuring  com- 
pensation. It  is  equally  certain  that  had  the  agent,  at  the  time 
the  defendants  delivered  the  paper  to  him,  suggested  to  them 
that  by  the  use  of  a  single  word  tliey  were  at  liberty  to  deprive 
him  of  all  compensation  for  his  services  by  resorting  to  the 
device  of  selling  the  land  in  undivided  shares,  they  would  have 
rejected  such  a  construction,  or  even  such  an  intention,  with 
indignation.  This  simply  illustrates  the  force  of  tlie  great 
moral  and  legal  princij)le  already  referred  to,  which  holds  a 
party  to  the  terms  of  his  promise,  according  to  the  meaning 
w'hich  he  knew  the  other  party  supposed  the  words  to  bear, 
and  in  the  sense  in  which  he  himself  intended  at  the  time  to 
be  understood.  The  courts  below  took  a  just  and  intelligent 
view  of  this  case,  and  nothing  appears  in  the  record  to  justify 
this  court  in  overturning  their  decision. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur  with  Bartlett,  J.,  for  reversal,  except 
O'Brien,  J.,  who  reads  for  affirmance. 

Judgment  reversed. 
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Id  the  Matter  of  the  Application  of  Caroline  J.  DeweY; 
Kespondent,  to  Compel  George  Edward  Barber  and 
Martin  V.  B.  Stetson,  as  Executors  of  Silas  H.  Dewey, 
Deceased,  Appellants,  to  Account. 

1.  Will  — Bequest  op  Interest  on  Specified  Sum.  As  a  general 
rule,  a  bequest  of  the  interest  of  a  particular  sum  will  not  be  construed 
as  giving  an  annuity,  although  made  payable  annually,  but  will  be 
regarded  simply  as  the  gift  of  the  income  or  interest  of  the  specified  sum. 

2.  Bequest  op  Interest  Construed  as  Bequest  op  Income  and  not 
ax  Annuity.  A  testator  bequeathed  to  his  wife  **  the  interest  upon  the 
Slim  of  112,000,  to  be  paid  to  her  annually  during  the  period  of  her 
natural  life"  by  his  executors,  with  a  devise  over  of  the  principal  to 
the  testator's  heir  at  law  by  means  of  a  general  residuary  clause.  Jleld, 
that  the  bequest  was  of  the  income  of  the  sura  specified,  and  not  an 
annuity  of  |720 ;  and,  hence,  that  if  the  income  fell  short  of  six  per  cent 
upon  912.000,  the  carpus  of  the  estate  was  not  liable  for  the  difference. 

Matter  of  Dewey,  82  Hun,  426,  reversed. 

(Argued  April  22,  1897  ;  decided  May  4,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  December  12, 
lS94j  which  reversed  a  decree  of  tlie  surrogate  of  Clinton 
county  judicially  settling  the  accounts  of  executors  and  directed 
a  rehearing. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Riehard  L.  Hand  for  appellants.  The  will  of  the  testator 
gives  to  his  widow  the  net  income  of  $12,000  of  his  estate  for 
her  life,  this  income  or  use  of  his  entire  estate,  up  to  $12,000, 
being  expressly  set  in  the  place  of  dower  interest  in  his  real 
estate.  An  annuity  of  $720  was  not  given  or  intended.  {D. 
n.  Bank  y.  A.  L.  L  dc  T.  Co.,  3  N.  Y.  344;  Broion  v. 
Iliatts,  15  Wall.  177 ;  Morrison  v.  Iloffe,  5  Eng.  L.  &  Eq. 
109  ;  In  re  McDougall,  141  N.  Y.  21 ;  (rilara  v.  Dever,  3 
Abb.  Ct.  App.  Dec.  407 ;  Kingsland  v.  Beits,  1  Edw.  Ch.  596 ; 
PiJickney  v.  Pinckney,  1  Bradf.  269 ;  Booth  v.  Ammerrnan, 
4  33radf.  129 ;  Arcularius  v.  Sweet,  25  Barb.  403 ;   Watrous 
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V.  Smithy  7  Hun,  544.)  The  will  placed  the  entire  estate 
(excepting  the  household  goods)  in  trust,  making  the  acting 
executor  trustee.  {Greenland  v.  Waddell^  116  N.  Y.  234; 
Ward  V.  Ward,  105  N.  Y.  68 ;  Morse  v.  Morse,  85  N.  Y. 
53  ;  Low  V.  Harmony,  72  X.  Y.  408 ;  Tobias  v.  Ketchum,  32 
N.  Y.  319 ;  88  N.  Y.  375 ;  Brooks  v.  Terry,  14  N.  Y.  Supp. 
238;  Montfort  v.  Montfort,'^A:  Hun,  120;  EdsaU  v.  Water- 
hury,  2  Re'df.  48 ;  In  re  Bitter,  24  Atl.  Eep.  120.) 

Z.  B,  Piks  and  George  M.  Wright  for  respondent.  The 
General  Term  correctly  decided  that  it  was  the  intent  of  the 
testator,  as  indicated  by  the  will  and  the  surrounding  circum- 
stances, that  his  widow  should  have  a  lixed  sum  annually. 
{Brinibleconi  v.  Havens,!^ Qn^h,  511;  Thurberv.  Chambers, 
66  N.  Y.  42 ;  Stimson  v.  Vro)na7i,  99  N.  Y.  80 ;  Birch  v. 
Shiratt,  L.  R.  [2  Ch.]  649  ;  Van  Axte  v.  Fisher,  117  N.  Y. 
404 ;  Mitchel  v.  Knapp,  54  Hun,  500 ;  124  N.  Y.  654.)  Tlie 
surrogate  erred  in  permitting  the  executor  to  charge  himself 
wnth  the  income  of  the  estate  from  May  1,  1889,  to  March  5, 
1894,  as  for  one  period,  and  to  credit  himself  with  the 
amounts  paid  Mrs.  Dewey  during  said  time  as  a  gross  credit. 
Even  upon  the  construction  of  the  will  adopted  by  the  surro- 
gate the  income  of  each  year  should  have  been  charged  with 
the  payments  for  that  year  and  not  with  payments  made  years 
before.  {In  re  Ilodgiaan,  140  X.  Y.  421 ;  In  re  Underhill, 
117  X.  Y.  475  ;  In  re  Lang,  144  X.  Y.  275  ;  In  re  Rutlier- 
ford,  5  Dem.  504  ;  In  re  Odell,  1  Con.  91.)  The  surrogate 
erred  in  declining  to  charge  the  executor  with  interest  at  six 
per  centum  upon  the  moneys  of  the  estate  used  in  his  busi- 
ness. {Lent  V.  Howard,  89  X.  Y.  180  ;  King  v.  Talbot,  40 
X.  Y.  88  ;  Morgan  v.  Morgan,  4  Dem.  354  ;  Spencer  v.  Pojf- 
hani,  5  Redf.  425  ;  In  re  Xesmith,  140  X.  Y.  617 ;  Price  v. 
Ilohnan,  135  X.  Y.  124;  Rapalje  v.  Hall,  1  Sandf.  Ch.  399  ; 
Cookw  Jjnvry,  95  X.  Y.  104;  In  re  Kennedy,  2  Connoly^ 
216 ;  In  re  Richardson,  2  Misc.  Rep.  288.) 

Haioht,  J.     Silas   II.    Dewey   died   on  the  12th  day  of 
December,  1884,  leaving  him  surviving  the  petitioner,  Caro- 
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line  J.  Dewey,  his  widow,  and  Elizabeth  K.  Barber,  wife  of 
George  E.  Barber,  his  only  child  and  heir  at  law.  He  left  a 
last  will  and  testament,  wliich  has  been  duly  admitted  to  probate, 
in  which  lie  directed  his  executors  to  pay  his  funeral  expenses 
and  just  debts.  He  then  gave  to  his  wife  during  her  natural 
life  his  household  and  table  furniture,  bedding,  pictures  and 
household  ornaments,  and  then  by  tiie  third  clause  he  pro- 
vided as  follows :  *'  I  give,  devise  and  bequeath  to  my  said 
wife,  Caroline  J.  Dewey,  the  hiterest  upon  the  sum  of  twelve 
thousand  dollars,  to  be  paid  to  her  annually  during  the  period 
of  her  natural  life  by  my  executors  hereinafter  named,  said 
sum  to  be  in  lieu  of  her  dower  interest  in  my  real  estate." 
Then  follow  provisions  for  his  sister,  Almira  Sawyer,  and  a 
legacy  to  his  nephew,  John  Andrew  Corbin.  By  the  sixth 
clause  he  devises  and  bequeaths  "  all  the  rest,  residue  and 
remainder  of  my  property,  after  the  payment  of  the  legacies, 
charges,  bequests  and  devises  hereinbefore  mentioned,  to  my 
daughter,  Elizabeth  R.  Barber,  wife  of  George  Edward  Bar- 
ber, and  in  case  of  her  death  before  my  owui  to  the  heirs  of  her 
body."  He  then  designates  and  appoints  as  his  executors,  "  to 
carry  the  provisions  of  this  will  into  effect,  Martin  V.  B.  Stet- 
son, of  Cham  plain,  N.  Y.,  and  George  Edward  Barber,  of 
Plattsburgh,  N.  Y.,  with  leave  to  sell  or  dispose  of  my  real 
and  personal  property  not  otherwise  disposed  of,  a«  in  their 
judgment  may  seem  best."  Upon  the  accounting  the  surro- 
gate allowed  the  widow  the  entire  net  income  from  the  estate 
after  paying  the  testator's  debts  and  funeral  expenses,  but  the 
amount  of  such  income  was  considerably  less  than  the  interest 
npon  $12,000  at  six  per  cent.  The  surrogate  construed  the 
provisions  of  the  third  clause  of  the  will  as  meaning  income ; 
the  General  Term  was  of  the  opinion  that  it  provided  an 
annuity  of  $720  per  year. 

If  the  construction  of  the  will  given  by  the  General  Term 
is  correct,  it  follows  that  the  difference  between  the  annual 
income  and  the  annuity  must  be  made  up  out  of  the  corpus  of 
the  estate.  Was  such  the  intention  of  the  testator  ?  We  think 
not.  It  is  true  that  there  was  no  specific  devise  over  of  the 
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remainder  of  the  $12,000  upon  whieli  the  widow  was  to  have 
tlie  interest  during  her  life,  but  it  was  included  in  the  general 
residuary  clause  whicli  gave  all  the  residue  and  remainder  of 
the  testator's  property  to  his  daughter.  At  the  time  the  tes- 
tator made  his  will  it  appears  that  he  supposed  that  his  prop- 
erty amounted  to  between  $16,000  and  $17,000,  and  that 
there  would  be  ample  to  provide  for  the  persons  whom  he 
regarded  as  the  j)roper  subjects  of  his  bounty,  and  that  the 
provisions  made  by  him  for  them  would  not  impair  the  carpus 
of  his  estate.  He  does  not,  in  express  language,  invest  his 
executors  with  the  powers  of  trustees.  He  does,  however, 
require  them  to  carry  the  provisions  of  his  will  into  effect  and 
gives  them  the  power  to  sell  or  dispose  of  his  real  or  personal 
property  as  in  their  judgment  may  seem  best.  The  third 
clause  of  the  will  required  them  to  annually  pay  to  his  widow 
the  interest  upon  $12,000.  This  necessitated  an  investment 
so  that  the  $12,000  would  earn  an  income.  This  duty  was 
imposed  upon  them  as  executors.  It  was  an  active  duty  and 
such  as  usually  pertains  to  the  office  of  trustees,  and  such  they 
must  be  deemed  to  be  for  the  performance  of  tliese  duties. 
{Tobias  v.  Ketehum,^^  X.  Y.  319;  Rohert  v.  Corning,  89 
K.  Y.  225 ;    Ward  v.   Ward,  105  N.  Y.  68,  74.) 

The  bequest  to  the  widow  is  of  the  interest  upon  the  sum 
of  $12,000  to  be  paid  to  her  annually  during  the  period  of 
her  natural  life.  Does  the  word  "  interest  "  mean  an  annuity 
or  does  it  mean  income  ?  Eedfield  on  the  Law  of  Wills  (Part 
2,  458,  edition  of  1866)  says :  "  It  seems  to  be  well  settled  in 
the  American  courts  that  as  a  general  thing  the  bequest  of  the 
interest  on  a  particular  sum  will  not  be  construed  the  same 
as  giving  an  annuity  of  the  same  amount,  although  payable 
annually ;  but  it  will  be  regarded  simply  as  the  gift  of  the 
income  or  interest  of  that  amount.'- 

In  the  case  of  Whitson  v.  Whitson  (53  N.  Y.  479)  the  will 
bequeathed  to  the  testator's  wife  "  the  life  use  of  the  sum  of 
$10,000,  directing  my  executors  to  semi-annually  pay  to  her 
the  lawful  interest  of  the  said  sum  of  $10,000  from  the  date 
of  my  death."     In  that  case  this  court  held  that  the  testator 
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meant  income  and  not  an  annuity.     It  appears  to  us  that 
that  case  is  controlling  upon  the  question  we  now  have  under 
consideration.     In  that  case  the  executors  were  directed  to 
pay  the  widow  the  lawful  interest  semi-annually.     In  this  case 
they  are  required  to  pay  over  the  interest  annually.     While 
tlie  wording  is  different,  the  meaning  in  the  two  wills  appears 
to  be  tlie  same.     It  is  contended  that  this  case  is  distinguish- 
able for  the  reason  that  in  that  case  the  devise  over  was  to 
the  heirs  of  the  widow,  while  in  this  case  it  is  to  the  daughter 
of  the  testator,  but  it  does  not  appear  to  us  that  this  makes 
any  difference.     We  have  carefully  examined  the  numerous 
authorities  cited  by  the  respondent.     It  may  be  difficult  to 
harmonize  those  of  some  of  tlie  other  states,  especially  Massa- 
chusetts, with  our  own  cases,  but  we  think  we  should  follow 
our  own  rules  of  interpretation.     The  rule  invoked  in  the 
Wliitsan  case  was  old  at  that  time.     {Booth  v.  Ammerman^ 
4  Bradf.  Kep.  129.)     It  has  been  followed  by  many  more 
recent  cases  in  our  lower  courts.     It  was  invoked  in  the  cases 
of  Ddaney  v.  Van  Aulen  (84  N.  Y.  16),  and  Jacksoii  v. 
Atwater  (19  Hun,  627).     We  think  the  construction  given  by 
the  surrogate  should  be  approved. 

The  order  of  the   General  Term  should  be  reversed  and 
the  decree  of  the  surrogate  affirmed,  with  costs  to  both  parties 
payable  out  of  the  corpus  of  the  estate. 
All  concur,  except  BARTLErr,  J.,  not  voting. 
Order  reversed. 


Mary  Ann  Durland,  Respondent,  v»   Jesse  Durland,   as 
Executor  of  Thomas  E.  Durland,  Deceased,  Appellant. 

1.  Action  ON  Promissory  Note  — Presumption  op  Consideration. 
The  plainti£F,  in  an  action  upon  a  promissory  note,  does  not,  by  giving 
evidence  showing  an  actual  consideration,  waive  the  right  to  avail  himself 
of  the  presumption  that  the  note  is  a  valid  obligation  based  upon  a  good 
and  legal  consideration,  or  relieve  the  defendant  from  the  burdeti  of  prov- 
log  want  of  consideration. 
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2.  Enforcement,  by  Widow,  op  Note  of  Deceased  Husband.  The 
evidence  on  a  trial  before  a  referee,  of  the  claim  of  a  widow  against  her 
deceased  husband's  estate,  on  a  promissory  note  made  by  him  to  her  in 
lieu  of  certain  bonds  previously  assigned  by  him  to  her,  contested  on  the 
ground  of  want  of  consideration,  held  to  show  so  clearly  that  the  con- 
sideration for  the  assignment  of  the  l>onds  was  property  of  the  wife 
which  the  husband  had  received  from  her,  and  tliat  the  note  was  founded 
upon  a  good  consideration,  as  to  have  justified  the  General  Term  in  revers- 
ing, as  against  the  weight  of  evidence,  a  decision  of  the  referee  against 
the  validity  of  the  claim. 

Ihirland  v.  DurUind,  83  Hun,  174,  affirmed. 

(Argued  April  22,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  and  order  of  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  January  4,  1895,  which  reversed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee  and 
granted  a  new  trial. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Lewis  E.  Carr  and  John  J,  Beattie  for  appellant.     The 
instrument   on   which   the   claim  was  based  never  had  any 
legally  enforceable  quality.     It  was  a  promise  to  pay  without 
consideration   for  the  promise.     {Anthontj  v.  llarrifion^   14 
Hun,  198;  74   N.   Y.  013;   hi   re  James,  146  X.   Y.    78; 
Whitaker  v.  Whit(ik€i\  52  X.  Y.  3()8;  Carmcright  v.  Gray^ 
127  X.  Y.  92  ;   CoddimjUm  v.  Daius,  1  N.  Y.  186;  Johnstorh 
V.  Donvan^  50  Ilun,  215;  Brnyn  v.  Russell,  60  Hun,  280  ; 
Perley  v.  Perley,  144  iEass.   104  ;  Helnemann  v.  Heard,  62 
N.   Y.  448 ;  Stapenhorst  v.   TJV/,  65  N.  Y.  596  ;  Ilelck   v. 
lieinheiirier,     105    M.    Y.    470.)       The    instrument    dated 
December  21,  1871,  did  not  transfer  to  Mrs.  Durland  the  title 
to,  or  a  present  interest  in,  the  Illinois  bonds.     It  was  in  tlie 
nature  of  a  testamentary  disposition  of  them,  a  gift  to  take 
effect  at  a  future  time  upon  a  contingency  that  did  not  happen 
before  the  maturity  of  the  bonds  and  their  return  to  Mr. 
Durland,  and  had  not  happened  when  the  paper  of  1884  vras 
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executed.  Such  interest  as  she  liad  in  those  bonds  under  that 
paper  was  insufficient  to  sustain  a  promise  to  pay  money. 
(Fi^h  V.  Sknt,  21  Barb.  333 ;  French  v.  Maguire^  55  How. 
Pr.  471 ;  Bedell  v.  Carll,  33  N.  Y.  581 ;  Jackson  v.  T,  T.  S. 
R,  Co.,  88  X.  Y.  520,  526  ;  Beaver  v.  Beaver,  117  N.  Y.  421, 
429;  In  re  Craxoford,  113  N.  Y.  560;  Young  v.  Young^ 
80  X.  Y.  422 ;  Williams  v.  Gicik,  117  N.  Y.  343 ;  In  re 
£oh\  136  X.  Y.  177 ;  Curry  v.  Poxcers,  70  N.  Y.  212.) 
The  instrument  of  December  22,  1871,  did  not  create  a  trust 
in  tlie  bonds  in  favor  of  Mrs.  Durland,  and  the  General  Term 
was  in  error  in  so  holding.  {Barry  v.  Lavibert,  98  N.  Y.  300 ; 
Martin  v.  Funk,  75  N.  Y.  134 ;  Young  v.  Young,  80  N.  Y. 
422;  Wadd  v.  Ilazelton,  137  X.  Y.  215  ;  Curry  v.  Powers, 
70  X.  Y.  212  ;  Beacer  v.  Beaver,  117  X.  Y.  421.)  Although 
the  reversal  by  the  General  Tenn  appears  to  be  on  tlie  facts 
as  well  as  the  law,  the  referee's  findings  of  fact  should  con- 
trol where  they  were  made  on  conflicting  testimony.  {Field 
V.  Mnnsan,  47  X.  Y.  221 ;  Vennilye  v.  Palmer,  52  X.  Y.  471 ; 
Baird  v.  Mayor,  etc.,  96  X.  Y.  567  ;  Von  Wein  v.  S.  U,  c& 
X,  Ins.  Co.,  118  X.  Y.  94;  Barnard  v.  Ganz,  140  X.  Y. 
249  ;  Aldridge  v.  Aid  ridge,  120  X^.  Y.  614 ;  Pevlin  v.  G.  S, 
Bank,  125  X.  Y.  756.)  There  was  ample  proof  to  sustain  the 
referee's  findings,  and  he  did  not  err  in  reaching  the  conclu- 
sion that  the  instrument  of  1871  on  which  the  claim  in  suit 
rested  had  no  consideration  for  its  support.  {Harris  v. 
CUirk,  3  X.  Y.  93 ;  Ilobnes  v.  Roper,  141  X.  Y.  64 ;  Mills 
V.  Lavis,  113  X".  Y.  243 ;  In  re  James,  146  X.  Y.  78 ;  Giles 
V.  Bareman,  5  Johns.  Ch.  545  ;  Jackson  v.  Sackett,  7  Wend. 
94 ;  Bander  v.  Snyder,  5  Barb.  63.) 

William  Vanamee  and  Joseph  W.  Gott  for  respondent. 
The  effect  of  the  instrument  of  1871  attached  to  the  receipt  of 
18t>9,  executed  by  the  Chester  Bank,  was  to  create  a  trust  in 
favor  of  the  plaintiff,  Mrs.  Durland,  and  to  constitute  the 
Chester  Bank  the  trustee.  (  Young  v.  Young,  80  X.  Y.  423.) 
If  there  was  no  consideration  for  the  original  assignment  of 
the  bonds,  and  if,  as  contended  by  the  appellant,  the  instru- 
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nient  of  1871  was  merely  a  voluntary  settlement,  then  a  valid 
trust  was  created  by  it  for  the  beneiit  of  Mrs.  Durland  which 
Mr.  Durland  had  no  power  to  revoke.  {Martin  v.  Funk^  75 
N.  Y.  138;  Wallace  v.  Bevdell,  97  N.  Y.  14;  In  re  Frazer, 
92  N.  Y.  248 ;  Barnj  v.  Zamherf,  98  X.  Y.  306 ;  Vo?i  Hesse 
V.  MacKaye,  136  X.  Y.  114.)  This  note  stands  by  itself.  It 
must  be  construed  and  enforced  alone.  It  possesses  all  the 
elements  of  a  promissory  note  and  must  be  enforced  as  such. 
{Canncrigkt  v.  Gray^  127  X.  Y.  93 ;  liegeman  v.  Moon^  131 
N.  Y.  402.)  The  terms  of  the  note  import  a  consideration, 
and  the  defense  of  a  lack  of  consideration  must  be  affirmatively 
made  out  by  the  defendant.  '{Raiihitschek  v.  Blanks  80  N. 
Y.  479.) 

Martin,  J.  This  was  a  proceeding  under  the  statute  to 
determine  the  validity  of  a  claim  against  the  estate  of  a  deceased 
person.  Thomas  E.  Durland  died  in  March,  1891,  leaving  a 
last  will  and  testament  and  several  codicils,  which,  among  other 
things,  appointed  the  defendant  as  sole  executor  thereof. 

The  plaintiff,  who  is  the  widow  of  the  testator,  presented  to 
the  executor  a  claim  against  the  estate  for  $3,500.00  and 
interest,  from  June  9th,  1888.  It  was  based  upon  a  promis- 
sory note  which  was  as  follows : 

''  January  1st,  1884.  On  demand,  I  promise  to  pay  to  Mary 
Ann  Durland  the  sum  of  four  thousand  dollars  (the  amount 
diflfering  on  account  of  depreciation)  for  investments  used  as 
set  forth  in  a  paper  held  by  her,  bearing  date  of  Deceiiiher 
8th,  1869,  and  date  of  December  22nd,  1871.  Thomas  E.  Dur- 
land." Upon  the  note  were  the  following  indorsements : 
"June  9th,  1888.  Received  on  the  within  note  interest  to 
date.  Mary  A.  Durland.  Received  on  the  within  note,  pay- 
ment on  principal  of  five  hundred  dollars.  June  9th,  1S88. 
Mary  A.  Durland." 

The  paper  referred  to  in  the  note  reads :  "  December  8th, 
1869,  Thomas  E.  Durland  has  left  in  the  Chester  National 
Bank  for  safe-keeping  the  following  described  bonds  of  the 
township  of  Pekin,  Tazewell  county,  Illinois,  coupons  payable 
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an  the  1st  day  of  July,  each  year,  at  the  American  Exchange 
Xational  Bank,  New  York.  1  bond,  No.  25,  dated  June  29, 
1869,  due  July  let,  1879,  §1,000.00;  1  bond.  No.  26,  dated 
June  29,  1869,  due  July  1st,  1879,  $1,000.00 ;  1  bond.  No. 
27,  dated  June  29,  1869,  due  July  1st,  1879,  $1,000.00;  1 
bond,  No.  28,  dated  June  29,  1869,  due  July  1st,  1879, 
|;i,000.00  ;  1  bond.  No.  29,  dated  June  29, 1869,  due  July  1st, 
1879,  $1,000.00;  $5,000.00.  For  value  received,  I  hereby 
assign,  transfer  and  set  over  to  my  wife,  Mary  Ann  Dnriand, 
the  above-described  bonds,  and  hereby  request  the  Chester 
National  Bank  to  deliver  the  same  to  my  said  wife,  and  her 
alone,  in  the  event  that  she  survives  me  and  becomes  my 
widow,  but  not  until  then.  It  is,  however,  my  intention  that 
this  assignment  is  not  to  take  effect  unless  my  death  should 
occur  prior  to  that  of  my  wife,  and  in  that  event  my  wife  is 
to  receive  said  bonds  as  and  for  her  own,  in  addition  to  the 
amount  I  have  heretofore  bequeathed  her  in  my  will.  In 
witness  whereof,  I  have  liereunto  set  my  hand  and  seal  this 
twenty-second  day  of  December,  1871.  Thomas  E.  Durland 
(L.  S.)  ;  in  the  presence  of  John  Burt." 

The  plaintitFs  claim  was  rejected  by  the  executor  and 
referred  to  Michael  II.  Ilirschberg  to  hear  and  determine. 
After  hearing  the  ctise,  he  reported  in  favor  of  the  defendant 
upon  the  ground  tliat  the  note  was  without  consideration,  and 
directed  judgment  accordingly.  From  the  judgment  entered 
upon  that  decision,  the  plaintiff  appealed  to  the  General  Term, 
where  it  was  in  all  things  reversed,  both  upon  questions  of 
law  and  of  fact.  From  the  judgment  and  order  of  reversal, 
the  defendant  has  appealed  to  this  court,  and  stipulated  that, 
if  the  order  granting  a  new  trial  should  be  affirmed,  judgment 
absolute  should  be  rendered  against  him. 

The  opinion  of  the  General  Term  renders  it  manifest  that 
it  based  its  decision  upon  the  ground  that  tlie  report  of  the 
referee  was  against  the  weight  of  evidence,  and  that  the  note 
was  founded  upon  a  valid  consideration.  It  is  a  well-estab- 
lished rule  in  this  court  that,  in  reviewing  the  determination 
of  a  trial  court  on  questions  of  fact,  when  the  evidence  is  con- 
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flicting,an  appellate  court  is  not  warranted  in  reversing  unless 
it  appears  that  the  decision  of  the  trial  court  is  against  the 
weiglit  of  evidence,  or  that  the  proof  so  clearly  preponderates 
in  favor  of  a  contrary  result  that  it  can  be  said,  with  a  reason- 
able degree  of  certainty,  that  the  trial  court  erred  in  its  con- 
clusions. It  is  also  well  settled  that,  upon  an  appeal  to  this 
court  from  an  order  granting  a  new  trial,  the  appellant  assumes  • 
the  risk  of  every  exception  appearing  upon  the  record,  and 
the  order  may  be  sustained  by  showing  any  legal  error  upon 
the  part  of  the  trial  court.  {Fonier  v.  BooJcwalter^  152  N.  Y. 
100.)  Thus,  at  the  threshold  of  this  case  we  are  presented 
with  the  question  whether,  under  these  rules,  the  General 
Term  was  justified  in  holding  that  the  decision  of  the  referee 
was  against  the  weight  of  the  evidence.  The  only  question 
litigated  upon  the  trial,  or  that  was  involved  upon  the  appeal 
to  the  General  Term,  so  far  as  the  merits  of  this  controversy 
were  concerned,  was  whether  the  note  which  was  the  basis 
of  the  plaintiff's  claim  was  without  consideration,  and,  conse- 
quently, invalid. 

The  plaintiff,  at  the  time  of  her  intermarriage  with  the 
defendant's  testator,  was  the  widow  of  Henry  B.  AVisner,  who 
died  possessed  and  the  owner  of  considerable  property,  both 
real  and  personal.  He  left  a  will  by  which  he  bequeathed  to 
his  widow  all  liis  personal  property,  after  the  payment  of  his 
debts.  She  also  had  a  right  of  dower  in  his  real  estate,  which 
was  duly  admeasured.  After  liis  death  she  had  possession  of 
both  the  real  and  personal  proj)erty,  which  was  managed  under 
« lier  direction  until  she  married  the  defendant's  testator,  about 
eight  yeai*s  after.  At  the  time  of  her  marriage  to  the  testator, 
or  soon  after,  she  transferred  to  him  personal  property  of  the 
value  of  $3,185.75.  After  their  marriage,  and  from  1853,  the 
testator  also  had  the  use  of  the  farm  of  which  her  first  hus- 
band died  seized,  and  occupied  it  from  that  time  until  18G3, 
w^hen  it  was  purchased  by  him.  During  that  time  two-thirds 
of  the  rent  was  paid  to  her  for  her  children,  but  there  is  no 
proof  that  he  paid  the  plaintiff  any  rent  for  her  portion  of  the 
l)remises,  although  their  annual  rental  value  was  from  eight 
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hundred  to  one  thousand  dollars.    The  evidence  tends  to  show 
the  contrary. 

It  is  the  contention  of  the  plaintiff  that  the  assignment  of 
the  five  one-thousand-dollar  bonds  made  by  the  testator  to 
her  December  22,  1871,  was  in  settlement  of  an  indebtedness 
which  existed  in  her  favor  for  the  personal  property  men- 
tioned, and  the  use  of  her  share  of  the  real  estate.  The  attor- 
ney who  prepared  the  assignment  testified  that  the  testator  at 
that  time  stated  that  the  assignment  was  for  an  indebtedness 
on  his  part  to  her  growing  out  of  the  estate  of  the  plaintiff's 
deceased  husband,  and  that  he  did  not  wish  the  assignment  to 
take  effect  until  after  his  death.  Upon  the  trial  several  other 
witnesses  testified  to  transactions  and  admissions  made  by  the 
testator,  which  show  quite  clearly  not  only  that  he  was 
indebted  to  the  plaintiff  for  matters  connected  with  the  estate 
of  her  late  husband,  but  that  upon  numerous  occasions  he 
recognized  his  indebtedness  to  her  as  an  existing  fact,  and 
evinced  a  disposition  and  intention  to  adjust  the  matter  with 
her.  An  examination  of  the  record  discloses  that  there  was 
abundant  evidence  to  sustain  the  plaintiff's  claim  that  the  note 
in  question  was  founded  upon  a  good  consideration,  and  that 
the  consideration  for  the  assignment  of  the  five  thousand 
dollars  in  bonds  was  property  which  he  had  received  that 
belonged  to  her.  AVe  think  the  decided  weight  of  evidence 
was  to  that  effect.  The  learned  General  Term  took  the  same 
view  of  the  question. 

The  only  important  evidence  to  the  contrary  is  the  testi- 
mony of  the  defendant's  attorney  to  the  eft'ect  that  in  1879 
the  plaintiff,  in  tlie  presence  of  her  husband   and  himself, 
admitted  that  the  assignment  of  the  bonds  in  1871  was  with- 
out  consideration.      The   plaintiff  not  only  denied  that  she 
made   any   such   admission,   but  proved   by   at   least    three 
witnesses  that  the  paper  which  the  plaintiff's  attorney  testified 
was   present  at  the  time  and  was  the  subject   of  discussion 
when   this  admission  was  made,  was  then,  and  until  after  the 
death  of  the  testator  remained,  in  the  state  of  Kew  Jersey, 
and,  hence,  that  his  statement  was  untrue. 
10 
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The  plaintiff  was,  by  the  will  of  her  former  husband,  made 
an  executrix  thereof  and  also  trustee  to  manage  the  real  prop- 
erty of  which  he  died  seized,  for  the  support  and  benefit  of 
her  children  until  they  should  attain  the  age  of  twenty-one 
years.  In  1850  she  rendered  an  account  as  executrix,  which 
shows  that  the  debts  of  her  testator,  which  she  paid,  were  equal 
to  tlie  value  of  the  personal  property  received  by  her  into 
about  $300.  In  1850  she  rendered  her  account  as  trustee  for 
her  children,  which  discloses  that  to  1853  she  had  expended 
all  the  money  received  by  her  as  such  except  the  sum  of 
$320.05.  These  accounts  were  introduced  in  evidence  by  the 
defendaut,  and  he  now  claims  they  show  that  the  plaintiff 
could  not  have  owned  the  personal  property  which  she  trans- 
ferred to  his  testator  in  that  y^Hr  a"d  which  she  now  claims, 
with  the  use  of  one-third  of  the  farm  for  ten  years,  was  the 
consideration  for  the  assignment  of  the  bonds  in  1871,  and 
subsequently  for  the  note  in  suit.  These  accounts  do  not,  we 
think,  possess  the  probative  force  claimed  for  them  by  the 
appellant.  The  effect  of  the  account  of  1850  is  dispelled 
when  we  consider  the  plaintiff's  testimony,  which  was  uncon- 
tradicted and  unimpaired  either  by  circumstances  or  proof,  to 
the  effect  that  she  paid  the  debts  of  her  testator's  estate  from 
money  received  from  the  farm,  brickyard,  limekiln  and  spout 
sticks.  It  is,  however,  urged  by  the  appellant  that  her  testi- 
mony upon  that  subject  is  not  to  be  given  full  credit  for  the 
reason  that  her  account  as  trustee  shows  that  she  received  but 
little  more  then  she  expended,  and,  hence,  she  could  not  have 
paid  her  husband's  debts  in  the  manner  stated.  The  infirmity 
of  this  contention  becomes  obvious  when  we  find  that  the 
account  which  she  rendered  as  such  trustee  relates  only  to 
that  portion  of  the  inconje  which  belonged  to  her  children, 
and  does  not  in  any  way  involve  the  use  of  one-third  of  the 
property  which  belonged  to  her  as  the  widow  of  her  testator. 

Moreover,  that  the  paper,  which  is  the  basis  of  this  claiiii, 
is  a  promissory  note  and  must  be  treated  as  such,  there  can  be 
no  doul)t.  A  good  consideration  is  not  only  stated  on  the  face 
of  the  note,  but  the  presumption  is  that  it  is  a  valid  obligation 
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based  upon  a  good  and  legal  consideration,  and  the  burden  of 
showing  that  there  was  a  want  of  consideration  rested  upon 
tlie  defendant.  Tlie  appellant,  while  admitting  this  presump- 
tion, contends  that  because  the  respondent  introduced  evidence 
to  show  an  actual  consideration,  therefore  she  cannot  avail 
lierself  of  the  presumption  which  the  law  affords.  With  this 
contention  we  do  not  agree.  We  think  it  cannot  be  properly 
held  that  the  plaintiff,  by  giving  evidence  showing  an  actual 
consideration,  thereby  waived  the  right  to  avail  herself  of  the 
presumption  which  the  law  affords  or  that  it  relieved  the 
defendant  from  the  burden  of  proving  his  defense. 

If  the  defendant's  contention  that  the  note,  by  refemng  to 
the  assignment  of  the  bonds  in  1871,  makes  the  assignment  a 
part  of  the  note  so  that  the  two  should  be  read  and  construed 
together  is  correct,  it  in  no  way  affects  the  result,  as  it  is  obvi- 
ous from  the  evidence,  the  circumstances  developed  by  it,  and 
the  transactions  proved  to  have  occurred  between  the  plaintiff 
and  the  testator  in  regard  to  her  property,  that  there  was  a 
valid  consideration  for  the  assignment.  Besides  it  was  under 
seal,  which  was  at  least  presumptive  evidence  of  a  sufficient 
consideration. 

The  result  which  we  have  reached  upon  this  question  ren- 
ders it  unnecessary  to  examine  or  discuss  the  various  other 
questions  so  earnestly  and  ingeniously  argued  by  the  counsel 
for  the  appellant.  If  we  are  correct  in  the  conclusion  already 
reached,  they  could  in  no  way  affect  the  result. 

The  judgment  and  order  should  be  affirmed,  with  costs,  and 
judgment  absolute  directed  for  the  plaintiff  upon  the  defend- 
ant's stipulation. 

All  concur. 

Judgment  accordingly. 
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Frank  Bittner,  as  Administrator  of  Charles  Bittner, 
Deceased,  Respondent,  v.  The  Crosstown  Street  Railway 
Company  of  Buffalo,  Appellant. 

1.  Electric  Street  Railroad  —  Negligence  —  Speed  op  Car. 
Where  there  is  no  law  regulating  the  rate  of  speed  of  electric  cars  on  a  city 
street,  the  mere  fact  of  such  a  car  running  at  the  rate  of  twelve  or  fifteen 
miles  an  hour  does  not  constitute  negligence;  but  it  is  for  the  jury  to 
say,  in  view  of  the  surrounding  conditions  at  the  time,  whether  such 
a  rate  of  speed  was  excessive  and,  therefore,  dangerous  under  the 
circumstances. 

2.  Non-responsibiijty  op  Company  for  Motorman's  Error  of 
Judgment.  If.  after  a  person  crossing  the  track  in  front  of  an  electric 
car  has  been  struck  down  by  the  car,  the  motorman,  in  the  exercise  of  his 
judgment  in  the  sudden  emergency,  errs  in  what  he  does,  as,  in  reversing 
the  car,  the  company  is  not  responsible  for  his  error  of  judgment. 

Bittner  v.  Crosstoirn  St.  R.  Co..  12  Misc.  Rep.  514,  reversed. 

(Argued  April  23,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  June  1,  1895,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

This  was  an  action  brouglit  by  the  plaintiff  as  administrator 
of  the  estate  of  his  infant  son,  Charles,  to  recover  damages 
for  his  death,  which  he  alleged  to  be  due  to  the  negligence  of 
the  defendant.  The  defendant  oi)erated  an  electric  street  rail- 
road in  the  city  of  Buffalo  and  the  accident  in  question 
occurred  on  October  17th,  1892,  in  the  middle  of  the  day,  upon 
Seneca  street.  The  boj'  was  a  few  months  over  eight  years 
of  age,  at  the  time  of  the  occurrence,  and  was  shown  by  the 
evidence  to  have  been  a  bright  and  intelligent  lad.  He  was 
running  from  the  south  side  to  the  north  side  of  the  street 
and,  there  being  between  the  car  tracks  and  the  sidewalk  a 
manure  wagon  drawn  by  a  pair  of  horses,  he  ran  in  front  of 
it  and  coming  upon  the  south  track,  within  four  or  five  feet 
of  one  of  the  defendant's  cars,  then  proceeding  eastwardly, 
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was  struck  by  it.  The  car  passed  over  him,  and  then,  upon 
the  reveree  action  being  given  by  the  motonnan,  in  liis  eflfort 
to  stop  the  car,  it  passed  backward  over  his  body.  According 
to  the  evidence  of  one  Toms,  the  car,  at  first,  ran  over  the 
boy's  legs  and  then,  after  having  proceeded  two  or  three  car 
lengths,  it  stopped,  backed  over  him  and  then,  again,  went 
forward  and  over  him.  Toms  testified  that  he  saw  the  boy 
try  to  raise  himself,  after  the  car  had  first  passed  over  him, 
and  that,  before  he  succeeded  in  doing  so,  he  was  again  struck 
down  and  crushed  by  the  backing  of  the  car.  This  wit- 
ness testified  that  the  car  was  going  at  the  rate  of  twelve  or 
fifteen  miles  an  hour,  and  that  the  boy's  face  when  running 
across  the  street  was  turned  away  from  the  car.  As  against 
tlie  testimony  of  this  witness,  which  was  the  evidence  relied 
upon  at  the  trial  to  sustain  the  plaintiff's  cause  of  action,  there 
was  evidence  given  by  a  number  of  witnesses  in  flat  contra- 
diction. A  police  captain  testified  that  Toms  told  him,  a  few 
minutes  after  the  occurrence,  that  he  did  not  see  the  car  run 
over  tlie  boy.  A  police  officer,  who  saw  the  accident  from  a 
point  about  one  hundred  feet  away,  testified  that  Toms  came 
up  only  after  the  accident,  and  that  the  boy  did  not  move 
after  the  car  tiret  passed  over  him.  lie  also  said  that  the  car 
did  not  go  beyond  about  half  its  length  over  the  boy  before 
its  action  was  reversed  and  that  it  did  not  pass  over  him  the 
third  time.  Another  police  officer,  who  saw  the  accident  close 
by,  corroborated  the  testimony  of  the  other  officer,  with  respect 
to  how  the  car  passed  over  tiie  boy,  and  how  it  was  reversed,  and 
as  to  the  boy's  not  moving.  Three  other  witnesses,  who  saw  the 
occurrence  from  different  neighboring  points,  also,  agreed  that 
the  car  only  passed  over  the  boy  a  few  feet,  before  it  reversed 
and  that  the  boy  did  not  move  after  he  was  first  struck  down. 
The  motorman  testified  that  he  was  going  at  the  usual  rate  of 
speed  ;  that  a  manure  wagon  was  alongside  of  his  car,  between 
it  and  the  sidewalk ;  that  the  boy  ran  around  the  heads  of  the 
horses,  about  four  feet  ahead  of  the  car  and  was  almost  imme- 
diately struck  by  it  in  the  center  of  the  track.  He  also  testi- 
fied that,  as  soon  as  he  saw  the  boy,  he  reversed  his  car,  so  as 
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not  to  hit  him,  and  that  the  effect  of  liis  action  in  reversing 
the  lever  was  to  throw  him  against  the  dashboard  and  tliat, 
then,  upon  the  reverse  motion  being  set  up,  he  was  thrown 
against  the  body  of  the  car.  lie  was  not  aware  of  having 
passed  back  over  the  boy  and  he  said  that  he  did  not  see 
Toms,  with  whom  he  was  acquainted.  The  plaintiff  recov- 
ered a  verdict  and  the  judgment  upon  the  same  was  affirmed 
by  the  General  Term  of  the  Superior  Court  of  Buffalo,  in 
which  court  the  trial  was  had.  The  two  judges  holding  the 
General  Term  divided  in  opinion  ;  tlie  effect  of  which  division 
was  to  affirm  the  judgment.  The  defendant  then  appealed  to 
this  court. 

Porter  Norton  for  appellant.     The  plaintiff's  intestate  was 
guilty  of  contributory  negligence,  in  the  first  instance,  in  dash- 
ing in  front  of  the  approaching  car,  and  it  was  this  negligence 
that  made  possible  the  whole  series  of  events  that  followed, 
and  which  resulted  in  his  death.     (  Wlidlen  v.   C,  G,  L,  Co.^ 
151  N.  Y.  70;    Weston  v.  City  of  Troy,  139  N.  Y.  281  ; 
Thompson  v.  B.  R.  Co,,  145  X.  Y.  196  ;  Bahcock  v.  K  R, 
R,  Co,,  140  X.  Y.  311 ;  Tucker  v.  .Y.  Y.  C  (fe  //.  R.  R.  R. 
Co,,  124  N.  Y.  317;    Wendell  v.  N,  Y,  C  cfc  //.  R.  R.  R. 
Co.,  91   N.  Y.  420;  ScJimidt  v.   Couh,  1   Misc.  Rep.  227; 
Friess  V.  JSr.  Y,  C,  c6  //.  R.  R,  R.  Co,,  67  Ilnn,-216;  2)^//^r 
V.  U^  R,  Co,,  7  App.  Div.  286.)     There  was  no  negligence 
shown  on  the  part  of  defendant  in  the  management  of  its 
ear.     {Reieh  v.  V,  R,  Co.,  78  Hun,  417 ;  Thompson  v.  B.  li. 
Co.,  145  N.  Y.  199;  Baker  v.  K  A.  R,  R.  Co.,  62nun,  39  ; 
Dorman  v.  B.  R,  R.  Co.,  27  X.  Y.  S.  R.  841  ;  Offier  v.   A. 
R.  Co,,  88  Ilun,  486;  Cord^^s  v.  T,  A,  R,  R,  Co.,  21  X.   Y'. 
S.  R.  461 ;  Kuhnen  v.  U,  R,  Co,,  10  App.  Div.  195 ;  Little 
V.  S.  R,  Co.,  87  Mich.  205;  Donnelly  v.  B,  C.  R.  R.  Co.,  109 
X^.  Y.  21 ;  Ale,m?ider  v.  R.  C.  B.  R,  R.  Co.,  128  X.  Y.  13  ; 
Chrystal  v.  T,  cfc  B,  R,  R.  Co.,  124  X.  Y.  519.)     The  judge^s 
charge  was  erroneous.     {Chapnia?i  v.  McCo7*mic1c,  86  N.    Y". 
479 ;  0.  W,  Co.  v.   GrJffin,  67  Fed.  Rep.  659  ;  Zabrishie  v. 
Smith,  13  X^  Y.  322;  Carroll  w  Tucker,  7  Misc.  Rep.  482 ; 
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Krulder  v.  White,  60  N.  Y.  S.  R.  614;  Greene  v.  White,  37 
N.  Y.  405 ;  Doller  v.  U.  li.  Co.,  7  App.  Div.  283  ;  Bello  v, 
M.  S.  R,  Co.,  2  App.  Div.  313 ;  Thompson  v.  B.  R.  Co.,  146 
N.  Y.  196.) 

Emory  P.  Close  for  respondent.  Defendant  was  negligent 
in  running  its  ear  at  a  speed  of  fifteen  miles  an  lionr.  (Pat- 
terson's R.  Law,  276,  §  267  ;  Massoth  v.  I),  cfe  //.  C  Co.,  64 
N.  Y.  524;  Thompson  v.  N.  Y.  C.  c&  IL  R.  R.  R.  Co.,  110 
K  Y.  636 ;  De  Loge  v.  N.  Y.  C  cfe  //.  R.  R.  R.  Co.,  92 
Hnn,  149 :  Adolph  v.  C.  P.,  N.  A  E.  R.  R.  R.  Co.,  76  N.  Y. 
530.)  Defendant's  excessive  speed,  without  warning,  was  the 
cause  of  the  injuries.  {Oldfield  v.  N.  Y.  cfe  //.  R.  R.  Co., 
14  X.  Y.  310;  Keller  v.  IlaaJcer,  2  App.  Div.  245.)  There 
was  an  entire  absence  of  contributory  negligence  on  the  part 
of  plaintiff's  intestate.  {Moehus  v.  Herrmann,  108  N.  Y.  349  ; 
Tolman  v.  S.,  B.  &  N.  Y.  R.  R.  Co.,  98  N.  Y.  203 ; 
McClain  v.  B.  C.  R.  R.  Co.,  116  N.  Y.  459 ;  Reilly  v.  T 
A.  R.  R.  Co.,  16  Misc.  Rep.  11 ;  McDonaJd  v.  T.  A.  R.  R. 
Co.,  16  Misc.  Rep.  52;  Wendell  v.  N.  Y.  C.  t6  //.  R.  R.  R. 
Co.,  91  X.  Y.  428  ;  Zyman  v.  R.  Co.,  114  Mass.  83;  Thur- 
her  V.  //.  B.,  M.  cfe  E.  R.  R.  Co.,  60  N.  Y.  326 ;  Barry  v. 
iV^-  Y.  C.  cfe  //.  R.  R.  R.  Co..  92  X.  Y.  289 ;  Byrne  v.  N. 
Y.  C.  &  11.  R.  R.  R.  Co.,  83  X.  Y.  620.)  The  evidence  as 
to  defendant's  car  running  back  on  to  the  boy  and  going  over 
him  the  second  and  third  time  establishes  the  negligence  of 
the  defendant  without  any  question  as  to  the  contributory  neg- 
ligence of  plaintiff's  intestate.  (S.  &  R.  on  Xeg.  §  36 ;  Mal- 
lard v.  R.  R.  Co.,  7  N.  Y.  Supp.  66G.)  The  charge  of  the 
court  on  defendant's  negligence  was  proper,  {lloyt  v.  JV, 
Y,  L.  E.  dh  W.  R.  R.  Co.,  118  X.  Y.  399  ;  Booth  v.  B. 
tfc  A.  R.  R.  Co.,  73  N.  Y.  38 ;  16  K  Y.  507 ;  11  N.  Y.  61 ; 
80  X.  Y.  614 ;  77  N.  Y.  495 ;  47  X.  Y.  570.) 

Gray,  J.  If  it  were  not  for  the  testimony  which  was  given 
by  the  witness  Toms  upon  the  trial,  it  would  not  be  possible 
to  say  that  there  was  any  evidence  upon  which  negligence 
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could  be  predicated  of  the  defendant.     The  liistory  of  tlie 
occurrence  shows  that  the  deceased  heedlessly  ran  in  front  of 
the  car  and  in  such  close  proximity  to  it,  as  to  render  its  strik- 
ing him  a  certain  occurrence.     There  is  no  conflict  in  the  tes- 
timony with  respect  to  the  principal  facts.     Tlie  boy  started 
to  cross  the  street  in  the  middle  of  the  block,  when  a  vehicle 
was  proceedhig  between  him  and  the  car  tracks ;  which,  from 
its  peculiar  construction,  precluded  a  view  beyond  it.     Run- 
ning upon   an  angle  across  the  street,  he  passed  around  the 
horses'  heads,  without  looking  for,  or  apparently  seeing,  the 
approaching  car  upon  the  other  side  of  the  wagon.     He  was 
familiar  with  the  locality  and  the  evidence  warranted  the  infer- 
ence tliat  he  was  quite  capable  of  taking  care  of  himself,  at 
least,  to  the  extent  demanded   by  the  occasion.     lie   was  on 
his  way  from  his  sifters  residence  to  his  grandfather's,  upon 
the  other  side  of  the  street ;  as  he  had  been  in  the  habit  of 
doing.     Except  for  the  testimony  of  Toms,  that  the  car  w^as 
proceeding  at  a  rate  of  from  twelve  to  fifteen   miles  an  hour; 
that,  after  it   had   pjissed    over   the    boy's  body,  it  went  as 
much  as  two  or  three  times  its  length  before  it  was  stopped, 
and   that   then    the  boy    was   still  living  and  was  endeavor- 
ing to  raise  himself  up  from  the  ground,  when  the  car  backed 
down  over  him  and,  then,  was  impelled  forward  and  again 
over  him  the  third  time,  there  would  be  no  ground  whatever 
for  saying  that  any  question  was  left  open   for  the  jury   to 
pass   upon,  with   respect  to  the  conduct  of   the   motornian. 
Toms'   evidence   was  so  shaken  as  to  its  credibility  by  the 
other  testimony   in   the  case,  that  it  became  of  the  highest 
importance  that  the  jury  should  be  so  carefully  instructed   by 
the  trial  judge  upon  the  law  applicable  to  the  facts,  as  tliat 
there  should  be  no  room  for  a  belief  that  they  might  have 
been  misled.     There  was  no  negligence  in  the  mere  fact   of 
the  car  running  at  a  high  rate  of  speed.     Xo  law  regulated 
that,  and  it  was  for  the  jury  to  say,  in  view  of  the  surround- 
ing conditions  at  the  time,  whether  such  a  rate  of  speed,  if 
they  believed  Toms'  testimony  about  it,  was  excessive   and, 
therefore,  dangerous  under  the  circumstances. 
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While  we  think  tlie  evidence  to  show  negligence  in  the  motor- 
man  was  of  the  very  slightest  character  and  barely  to  be  relied 
upon,  in  view  of  the  other  testinaony  and  of  the  probabilities  of 
tlie  situation,  we  will  concede  that  it  may  have  been  sufficient 
to  raise  a  question  for  the  jury,  and  we  will  proceed  to  consider 
the  question  in  the  case  upon  which  the  judges  differed  at  the 
General  Term.  That  question  arose  upon  a  request  made  by 
the  defendant  that  the  jury  should  be  instructed,  "  that  the 
defendant  is  not  responsible  for  the  error  in  judgment,  if 
there  was  any,  on  the  part  of  the  motorman,  in  the  manage- 
ment of  the  car  after  it  struck  the  boy."  The  trial  judge 
niled  upon  this  request  as  follows:  "  I  have  already  charged 
you  upon  this  proposition."  Referring  to  the  portion  of  his 
charge,  to  which  he  must  have  referred,  it  reads  as  follows: 
"  I  may  say,  if  the  defendant  was  entirely  free  from  fault  in 
the  first  instance,  or  if  the  boy  was  guilty  of  negligence  in 
running  upon  the  track  in  the  way  he  did,  and  the  car  had 
passed  over  him,  a  number  of  feet  beyond  him,  and  the  boy 
was  injured  in  the  legs,  as  it  is  claimed  by  one  of  the  plain- 
tiffs witnesses,  and  was  attempting  to  get  up  from  the  track, 
and  the  motorman  was  careless  in  the  management  of  his  car 
by  running  back  upon  him,  and  then  killing  him,  the  question 
of  whether  or  not  the  boy  was  guilty  of  negligence  in  the 
first  instance  would  be  of  no  importance  in  that  condition  of 
things,  and  the  plaintiff  could  recover,  notwithstanding  the 
boy  was  negligent  in  first  going  on  the  track." 

The  defendant  was  entitled  to  have  the  jury  clearly  instructed^ 
that  an  erro/  in  the  exercise  of  judgment  by  the  motorman 
would  not  make  the  defendant  liable  for  the  results  in  the  man- 
agement of  the  car,  in  the  emergency  which  occurred  after  the 
deceased  was  struck  down,  and  the  charge  did  not  cover  that 
point ;  or,  at  least,  not  in  such  exact  language  as,  in  our  judg- 
ment,  to  make  it  perfectly  clear  to  the  jurors'  minds.     To 
instruct  them  that,  if  the  motorman  was  careless  in  so  manag- 
ing his  car  as  to  run  back  upon  the  boy,  the  plaintiff  might 
recover,  was  not  the  clear  equivalent  of  an  instruction  that,  if 
the  naotorman  erred  in  judgment  in  what  he  did  after  the  car 
11 
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Btrnck  tlie  boy,  the  defendant  would  not  be  responsible  for 
that  error  of  judgment.  The  evidence  in  the  case  would  have 
warranted  the  jury  in  lindinor  that  the  deceased  was  guilty  of 
contributory  negligence,  in  placing  himself  directly  in  front  of 
the  passing  car,  and  that  the  motorman  was  not  guilty  of  any 
negligence  in  striking  him.  If  they  should  have  reached  that 
conclusion  and  were  then  brought  face  to  face  with  the  subse- 
quent situation,  after  the  boy  had  been  knocked  down  and 
run  over,  tliey  could  only  return  a  verdict  for  the  plaintiff 
upon  the  basis  of  some  act  of  negligence  then  occurring  on 
the  part  of  the  defendant's  servant,  the  motorman,  by  which 
the  accident  was  aggravated.  If  they  could  believe  the  evi- 
dence of  the  witness  Toms,  that  the  car  had  passed  so  far 
beyond  the  boy  and  then,  while  he  was  still  alive,  was  backed 
down  upon  him  and,  again,  was  sent  over  him.  they  could, 
perhaps,  say  that  the  motorman  was  careless  in  the  manage- 
ment of  his  car  at  the  tinie  and  that,  through  such  carelessness, 
the  boy  was  in  fact  killed.  But  if  they  believed  that  the 
motorman  was  endeavoring,  in  the  exercise  of  his  judgment, 
to  prevent  injury  to  tlie  boy,  then  there  was  no  carelessness  on 
liis  part,  but  merely  an  error  of  judgment ;  for  which  the 
defendant  could  not  be  held  responsible.  Upon  the  evidence, 
it  appears  that  the  motorman  was  confronted  with  a  sudden 
emergency  and  it  should  have  been  distinctly  stated  to  tlie 
jury  that  if,  in  what  he  did,  lie  used  his  judgment,  the  defend- 
ant was  not  responsible  ;  even  if  it  was  an  error  which  brought 
about  the  lamentable  results  claimed.  Even  the  failure  to 
exercise  the  best  judgment  would  not  be  evidence  of  negli- 
gence. (  Wf/rm  V.  a  I\,  ike,  It  7?.  Co,,  133  N.  Y.  575.) 
Judge  Hatch,  in  his  opinion  at  the  General  Term,  has  very 
fully  reasoned  out  the  proposition,  and  it  is  not  necessary  for 
us  to  say  more  than  we  have  said. 

For  tlie  reasons  given  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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James  N.  Sickles,  as  Administrator  of  Winfield  F.  Sickles, 
Deceased,  Respondent,  v.  The  New  Jersey  Ice  Company, 
Appellant. 

1.  Negligence  —  Skating  upon  Ice  within  Area  Appropriated 
FOR  Cutting.  If  one  familiar  with  the  situation  skates  upon  ice  newly 
formed  over  a  cutting  from  which  the  original  ice  had  been  removed  by 
an  ice  company  onh'  three  days  before,  to  his  knowledge,  and  guarded,  at 
the  time  and  previously,  to  his  knowledge,  on  only  three  sides  by  lines  of 
bushes,  commencing  some  distance  from  the  shore  and  not  running  on  the 
shore  side  fronting  an  ice  house,  and  the  new  ice  turns  out  to  be  only 
three-quarters  of  an  inch  thick,  and  the  skater  breaks  through,  he  is  guilty 
of  contributory  negligence  which  (irrespective  of  the  question  whether 
the  bush  lines  as  set  out  were  a  surrounding  of  the  cutting,  within  the 
meaning  of  the  statute,  Penal  Code,  §  429)  will  prevent  a  recovery  of 
damages  from  the  ice  company  on  the  ground  of  its  negligence. 

2.  Skating  tpon  Water  Highway  —  Assumption  of  Safety.  The 
doctrine,  that  a  traveler  on  a  city  street  may,  without  negligence,  rely  on 
the  assumption  that  themunjcipality  has  performed  itsdutj'  in  keeping  the 
streets  safe,  is  not  applicable  to  a  skater  on  a  water  highway,  as  against 
one  having  the  right  to  cut  ice  therefrom. 

Sickles  V.  New  Jtrsey  Ice  Co,,  80  Hun,  213,  reversed. 

(Argued  April  26,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
21,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

F'rank  H.  Osborn  for  appellant.  The  plaintiff  was  not 
entitled  to  recover  because  of  the  utter  absence  of  evidence, 
direct  or  circumstantial,  that  the  deceased  was  free  from  con- 
tributory negligence,  and  defendant's  motion  for  a  nonsuit 
should  have  been  granted  for  this  reason.  (  Wiioirmoski  v. 
Z.  S.  &  M\  S.  R.   Co.,  124  N.  Y.  420 ;    Weston  v.  City  of 
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Troy,  139  N.  Y.  281;    Wkale?i  v.  C.  G.  L.   Co.,  151  N.  Y. 
70  ;  Tucker  v.  iY.  F.  (7.  cfe  //.  7?.  7?.  Ji,  Co.,  124  N.  Y.  308 ; 
Ileune?/  v.  Z.  /.  7?.  Ji.  Co.,  112  N.  Y.  122;  Eeynolda  v.  iV^. 
F.    C.  cfe  //.  7?.  7^.  7?.  C'^.,  58  N.  Y.  248 ;    Tolman  v.  &, 
B.  CJ&  xY.  F.  i?.  7?.  6^0.,  98  N.  Y.  198 ;  Boyce  v.  M.  R.  Co., 
118  K  Y.  318.)     The  General  Term  held  that  the  deceased 
had  tlie  right  to  assume  that  the  defendant  had  fully  com- 
plied with  the  requirements  of  the  statute  relating  to  the  sur- 
rounding of  its  cuttings  with  bushes  or  other  guards,  and  the 
court  seems  to  have  wlioUy  disregarded   the  fact  that  he  had 
actual  knowledge  as  to  the  extent  of  the  bushes  or  guards 
which  were  erected  and  maintained  by  the  defendant  around 
its  ice  field.     This  resulted  in  error.     {Knisley  v.  Pratt,  148 
K  Y.   372;  Uorton  v.   V.  I.    W.    Co.,   13  App.  Div.  508.) 
The  theory  that  one  traveling  on  the  ice  of  a  river  highway  is 
not  negligent  in  assuming  that  he  runs  no  risks  except  the 
ordinary  risk  incident  to  such  highway,  is  erroneous.     (10 
Am.  &  Eng.  Ency.  of  Law,  246  ;  Leavitt  on  Neg.  499.)     If  it 
be  conceded  that  the  defendant  failed  to  comply  with  the 
statute  by  making  its  cuttings  and  continuing  its  work  to 
the    very  last  day    without    having  first  erected  bushes  or 
guards,  still  the  plain tiflf  was  not  entitled  to  recover,  because 
the    deceased    had    actual    knowledge  of   the    omission    and 
approached  the  ice  field  without  exercising  any  precaution  to 
ascertain  its  safety.     {Ciillen  v.  D.  ik  11.  C.  Co.,  113  N.  Y.  667.) 
Proof  of  non-compliance  with  statutory  requirements  hj>ri7na 
facie  evidence  of  negligence,  but  if  it  can  be  seen  that  such 
non-compliance  did  not  contribute  to  the  injury  complained 
of,  it  furnishes  no  ground  for  recovery.     {Chrystal  v.  T.  & 
B.  R.  R.  Co.,  124  N.  Y.  519  ;   Daniels  v.  S.  I.  R.   T.  Co., 
125  N.  Y.  409.)     The  defendant  offered  to  show  on  the  trial 
that  the  bush  line  it  maintained  during  the  winter  of  the  acci- 
dent was  the  same  as  it  had  erected  and  maintained  at   that 
point  for  years,  and  the  same  as  had  been  erected  and  main- 
tained by  others  engaged  there  in  the  same  business,  and  that 
no  accident  had  ever  happened  there  before ;  but  the  evidence 
was  erroneously  excluded  under  the  defendant's  exception. 
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Johi  Cddman  for  respondent.     The   defendant  failed  to 

comply  with  the  statute,  requiring  its  cuttings  or  openings  to 

be  surrounded  with  a  fence  or  bushes  or  other  guard  and  to 

maintain  the  same  until  the  ice  had  again  formed  therein  to  a 

thickness  of  at  least  six  inches.     (Penal  Code,  §  429  ;  Jetter  v. 

iV.  Y.  i&  IL  R,  R,  Co.,  2  Abb.  Ct.  App.  Dec.  458 ;    Willy 

V.  Mullecly,  78  N.  Y.  310  ;  Converse  v.  Wall'er,  30  Hun,  696.) 

The  defendant  claims  tliat,  notwithstanding  there  was  no  fence 

of  bushes  or  other  guard  surrounding  this  cutting,  there  were 

"otiier  guards  sufficient  to  warn  all  persons,"  to  wit,  the  plow 

marks,  and  different  color  of  the  ice.     Such  sufficiency  was  at 

most  a  question  for  the  jury.     (Dunn  v.  Durante  9  Daly,  390 ; 

F/%  V.  Mulled y,  78  N.  Y.  310:  Knupjle  v.  K,  lee  Co.,  84 

N.  Y.  488 ;    Weston  v.  CUy  of  Troy,  139  N.  Y.  281 ;  Boyce 

V.  M.  R.  Co.,  118  N.  Y.  314;  Ochsenhehi  v.  Shaj)ley,  85  N. 

Y.  214;  ReJiberg  v.  Mayor,  etc.,  91  N.  Y.  137;    Weed  v.  YiL 

nf'  Balloon  Spa,  76  N.  Y.  329  ;  Hart  v.  //.  R.  B.  Co.,  80 

X.  Y.  622 ;  StacJcus  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  79  N. 

Y.  464 ;  Kain  v.  Smith,  89  N.  Y.  375.)     Defendant  offered 

to  show  that  the  bushes  for  the  purpose  of  indicating  the  field, 

were  erected  and  maintained  in  the  same  way  and  to  the  same 

extent  as  for  the  last  twelve  years,  and  that  no  accident  had 

happened,  and  that  during  all  those  years  other  companies 

have  adopted  the  same  method.     This  evidence  was  properly 

excluded.      {Hopper  v.  Sage,   112  N.    Y.    530;    WrUjld   v. 

Boiler,  42  Hun,  77;  Earl  v.   Crouch,  40  N.  Y.  S.  R.  847; 

Bradley  v.  Wheeler,  44  N.  Y.  495  ;   Colgate  v.  Penn.  Co.,  102 

N.  Y.  120;  Tolman  v.  S.,  B.  &  K.  Y.  R.  R.  Co.,  98  K  Y. 

198;  Reynolds  v.  N.  Y.   C.  cfe  //.  R.  R.  R.  Co.,  58  K  Y. 

248.) 

Haioht,  J.  This  action  was  brought  to  recover  damages 
resulting  from  the  death  of  the  plaintiff's  intestate,  alleged  to 
have  been  caused  by  the  defendant's  negligence.     The  defend- 
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ant  was  engaged  in  harvesting  ice  from  the  Hudson  river  at 
Stuyvesant  Landing.      Its   ice   liouse  was  located  upon  the 
banks  of  the  river,  and  was  about  350  feet  in  length.     After 
ice  had  formed  upon  the  river  in  the  winter  of   1893  the 
defendant  fenced  or  staked  out  a  field  with  bushes  immedi- 
ately in  front  of  its  ice  house.     The  bushes,  commencing  at  a 
point  upon  the  river  below  the  ice  house,  al)out  150  feet  from 
the  shore  line,  extended  out  into  the  river  and  around  a  field 
to  the  shore,  or  to  within  about  the  same  distance  of  the  shore 
line,  above  the  ice  house.     The  defendant  first  opened  a  field 
within  the  bush  line,  which  we  will  designate  as  number  one, 
and  took  the  ice  therefrom  and  stored  it  in  its  house.     It 
thereafter  opened  another  field,  known  as  number  two,  from 
which  it  also  had  taken  the  ice.     It  then  cleared  and  scraped  a 
new  field,  known  as  numl)er  three,  lying  between  the  two  fields, 
from  which  the  ice  had  been  taken,  and  gathered  from  this  last 
field  sufficient  to  complete  the  filling  of  its  house.     The  field  was 
about  345  feet  directly  west  from  the  dock  of  the  ice  house  and 
was  connected  tlierewith  by  a  channel  or  canal  cut  in  the 
ice  through  which  the  cakes  were  floated  to  tlie  dock.     All 
of  the  three  fields  from  which  ice  had  been  taken  were  within 
the  bush  line  above  referred   to.     The  defendant  had  com- 
pleted its  work  of  gathering.ice  on  the  24th  or  25tli  of  Janu- 
ary, and  new  ice  had  formed  over  the  field  from  which  the  ice 
had  last  been  taken  of   about   three-fourths  of   an   inch    in 
thickness  at  the  time  the   accident   occurred.     The  ice  had 
been  cut  into  cakes  by  an  ice  plow,  and  the  marks  of  tlie 
plow  upon  the  ice  extended  some  feet  beyond  the  field  from 
which  the  ice  had  actually  been  taken.     Shortly  after  niidday 
of  the   28th  of  January,  the  plaintiff's  intestate,  who  was  a 
bright,  intelligent  boy  thirteen  years  of  age  and  a  fine  skater, 
went  upon  the  ice  with  throe  other  boys  to  skate.     They  first 
skated  up  the  river  near  the  shore  line  in  front  of  the    ice 
house  to  a  point  just  above,  where  they  stopped,  and  one   of 
their  number  went  on  shore  to  get  a  strap  with  which   to    fix 
his  skate.     After  this  errand  had  been  performed,  Winfield^ 
the  deceased,  started  a  little  ahead  of  the  rest,  saying  to  tlieui. 


1897.]  Sickles  v.  New  Jersey  Ice  Co.  87 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haiqht,  J. 

"  Come  on  and  I  will  show  you  some  tine  skating ! "  lie  first 
skated  backwards  down  to  the  canal,  then  turned  and  skated 
forward  out  toward  the  center  of  the  river.  The  Van  Valken- 
berg  boy  then  called  out  not  to  go  on  the  ice  that  looked  like 
water,  but  Winfield  made  no  reply  and  continued  on.  lie 
was  followed  by  the  other  boys  some  distance  in  the  rear,  who 
stopped  when  they  arrived  at  the  plow  marks  surrounding 
the  new  field,  but  Winfield  continued  on  over  the  plow 
marks  out  onto  the  new  field,  broke  in  and  was  drowmed. 

It  is  claimed  that  the  defendant  is  liable  by  reason  of  its 
failure  to  continue  its  bush  fence  along  the  shore  line  con- 
necting  the    two  ends   of  the  bush   line  already  described, 
thus   completely   surrounding    the   ice   fields   opened    by  it. 
Thjs  claim  is  based  upon  the  provisions  of  section  429  of  the 
Penal  Code,  which  provides  as  follows :    "  A  person  or  corpo- 
ration cutting  ice  in  or  upon  any  waters  within  the  boundaries 
of  this  state,  for  the  purpose  of  removing  the  ice  for  sale,  must 
surround  the  cuttings  and  openings  made,  with  fences  of  bushes 
or  other  guards  sufiicient  to  warn  all  persons  of  such  cuttings 
and  openings.     Which  fences  or  guards  nuist  be  erected  at  or 
before  the  time  of  commencing  the  cuttings  or  openings,  and 
must  be  maintained  until  ice  has  again  formed  therein  to  the 
thickness  of  at  least  six  inches.     Whoever  omits  to  comply 
with  this  section  is  guilty  of  a  misdemeanor."     We  do  not,  at 
this  time,  deem  it  necessary  to  consider  or  discuss  the  provis- 
ions of  this  statute,  or  to  determine  whether  the  bush  lines,  as 
set,  were  a  surrounding  of  the  cuttings  within   the  contempla- 
tion of  the  legislature. 

As  we  have  seen,  the  deceased  was  a  bright,  intelligent  boy, 
familiar  with  the  river  and  an  accomplished  skater.  lie  lived 
near  there,  and  had  been  often  upon  the  ice  in  that  vicinity. 
The  plaintiff,  who  was  his  father,  admitted  that  he  had  been 
upon  the  ice  skating  with  his  son  :  that  they  were  skating 
upon  the  new  field  when  the  defendant  was  scraping  and 
cleaning  it  for  plowing.  Other  witnesses  testified  that  Win- 
field was  upon  the  ice  several  times  wliile  they  were  engaged  in 
taking  the  ice  from  the  new  field,  and  one  witness  stated  that  he 
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saw  him  tliere  on  the  last  day  that  they  took  out  ice ;  that  he 
was  skating,  and  was  about  as  far  away  as  across  the  court  room  ; 
that  tlie  plow  marks  cutting  the  ice  into  cakes  were  plainly 
discernible  in  the  ice  bordering  the  field  from  which  the  ice 
had  been  taken,  and  that  in  order  to  reach  the  new  ice  he  had 
to  skate  over  the  blocks  so  marked  and  cut.     It  is  quite  possible 
that  the  deceased  did  not  liear  the  word  of  warning  uttered  by 
the  Van  Yalkenberg  boy,  but  his  eyesight  was  good  ;  he  was 
intelligent  and  knew  the  situation  ;    he  knew  that  he   was 
inunediately  in  front  of  the  ice  house ;  that  the  field  had  been 
staked  out   with    bushes  extending  out  into    the  river  and 
around  beyond  the  openings   made  in  the  ice.      He  knew 
that  there  were  three  different  fields  from  which  the  ice  had 
been  taken,  the  location  and  extent  of  such  fields.     He,  there- 
fore, possessed  all  of  the  information  with  reference  to  the 
situation  that  was  known  bv  either  of  the  servants  or  ao:ents 
of  the  defendant.     Possqpsing  full  knowledge  of  the  situation, 
and  disregarding  all  the  visible  warnings  by  way  of  bush  lines, 
plow  marks  and  the  difference  in  color  between  the  newly- 
formed  and  old  ice,  he  negligently  skated  out  upon  the  new 
field  and  unfortunately  met  his  death.     It  is  quite  possible 
that  he  thought  that  the  new  ice  formed   was  of  sufficient 
strength,  for  it  is  hardly  possible  that  he  skated  upon  the  new 
field  unintentionally.     His  calling  out  to  the    other  boys  to 
come  on  and  that  lie  would  show  them  some  fine  skating,  evi- 
dently had  reference  to  the  new  field  upon  which  the  ice  had 
newly  formed.      As  it  turned   out,  he  misjudged  as  to   the 
strength  of  the  ice.     The  learned  General  Term,  in  consider- 
ing this  question,  says  with  reference  thereto,  that :  "  Although 
Sickles  knew  that  he  was  skating  upon  the  cutting  made  by 
the  defendant,  it  does  not  appear  that  he  knew  that  the  ice 
there  w^as  only  three-quai-ters  of  an   inch  thick,  and   I  do  not 
think  he  was,  as  a  matter  of  law,  negligent  in  assuming   that 
the  defendant  would   comply  with  the  statute  and   keep  a 
fence  or  guard  around  the  cuttings  until  the  ice  had  become 
safe.      It  was  not    negligence   for  him   to  assume  that    the 
defendant  would  not  be  grossly  negligent.      The  absence  of  a 
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fence  was  an  assurance  to  biin  that  tlie  ice  was  six-  inches  in 
thickness.     It  was  as  if  an  agent  of  defendant  had  been  sta- 
tioned at  tlie  place  in  question,  and  so  informed  liim."     We  can 
hardly  approve  of  this  view.      Winfield  knew  that  there  was 
no  man  stationed  there  telling  him  that  tlie  ice  was  six  inches 
thick.    lie  knew  that  there  had  been  no  fence  of  bushes  upon 
the  river  that  winter  in  the  vicinity  of  this  place  other  than 
the   bushes   described ;   he   knew    that   the   defendant    had 
been  taking  ice   from  the  three  fields;  he  knew  their  loca- 
tion, size,  the  date   on  which   the  last   ice   was   taken,  and 
that  but  three  days  had  intervened.     A  person  has  no  right 
to  assume   as   a   fact  that   which   he  knows  does  not  exist.- 
The  learned  General  Term  in  its  opinion  appears  to  have  also 
considered  the  river  to  be  a  public  highway,  and  that  Winlield 
in  skating  over  it  had  the  right  to  assume  that  it  was  safe,  the 
8ame  as  "  one  walking  along  the  streets  of  a  city  may,  without 
negligence,  rely  on  the  assumption  that  the  municipal  corpora- 
tion will  perform  its  duty  in  keeping  the  streets  safe."     We 
think  there  is  quite  a  difference  between  a  public  street  in  a 
city  and  a  river.    It  is  true  that  the  Hudson  river  is  one  of  the 
water  highways  of  the  state.     The  deceased  had  the  right  to 
skate  on  such  portions  of  the  river  as  were  covered  with  ice,  he 
himself  judging  as  to  its  safety.     The  defendant  had  the  right 
to  cut  and  gather  ice  from  the  river  for  the  purposes  of  its 
business,  even    though   it   destroyed  the  skating.     The  stat- 
ute   imposed   but   one  condition :  the   defendant   must   first 
surround   the   field    proposed   to  be  cut  with  guards,  so  as 
to  warn  persons  of  the  danger  of  .  approaching   witliin   it. 
With    reference   to   the   public   streets  of   a  city,  an    active 
duty  is  imposed  upon  the  municipal  authorities  to  keep  them 
in    a    safe   condition,   so   that   all   persons   may   pass   safely 
thereon.     There   is  no  such   requirement   with  reference  to 
a  water  highway. 

A  very  sad  misfortune  has  befallen  this  plaintiff ;  but  it  is 
Terv  apparent  that  it  was  largely  brought  upon  him  by  his 
fion's   negligence.     It   follows  that  the    plaintiff   is    without 
12 
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remedy,  and  that  the  defendant's  motion  for  a  nonsuit  should 
have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Martin,  J.,  not  sitting. 

Judgment  reversed. 


Tee  People  of  the  State  of  New  York,  Respondent,  v. 
George  Nelson,  Appellant. 

1.  Seduction  —  Age  op  Consent.  The  limitation  on  the  age  of  con- 
sent, fixed  by  the  statute  defining  rape  (Penal  Code,  §  278,  subd.  5),  does 
not  apply  to  the  crime  of  seduction  under  promise  of  marriage  (Penal 
Code,  g  284),  but  the  consent  essential  to  that  crime  may  be  given  by,  and 
the  crime  committed  against,  a  female  of  any  age,  who,  in  the  judgment 
of  the  jury,  guided  by  evidence  showing  intelligence  and  ability  to  dis- 
tinguish right  from  wrong,  possessed  the  capacity  to  consent. 

2.  Seduction  Confined  to  First  Illicit  Act.  A  woman  can  be 
seduced  but  once,  under  the  statute  defining  seduction  under  promise  of 
marriage  ;  and  the  first  voluntary  act  of  sexual  intercourse  on  her  pwirt, 
after  she  is  able  to  understand  its  nature  and  comprehend  its  enormity,  is 
the  only  one  in  which  she  can  participate  as  a  victim. 

3.  Chaste  CHARACT^:K.  The  term  "  chaste  character,"  as  used  in  the 
statute  making  it  an  offense  to  seduce,  under  promise  of  mamage,  **  an 
unmarried  female  of  previous  chaste  character,"  does  not  mean  reputation 
for  chastity,  but  means  actual  personal  virtue,  as  a  moral  and  physical 
fact. 

4.  Indictment — Statute  of  Limitations.  Where  illicit  intercourse 
between  the  prosecutrix  and  the  defendant  in  a  charge  of  seduction  under 
promise  of  marriage  began  more  than  two  years  before  the  finding  of  the 
indictment,  but  when  she  was  of  sufficient  age  and  capacity  to  understand 
the  nature  of  the  act,  the  two  j-ears'  Statute  of  Limitations  (Penal  Code, 
§  285)  and  the  requirement  of  "  previous  chaste  character  "  are  not  avoided 
by  the  fact  that  at  the  time  of  the  first  intercourse  the  prosecutrix  "was 
under  sixteen  years  of  age  (when  that  was  the  age  of  consent  mentioned  in 
the  statute  defining  rape),  so  as  to  sustain  an  indictment  based  upon  inter- 
course had  after  she  became  sixteen  years  of  age  and  within  two  years  of 
the  finding  of  the  indictment. 

People  V.  SdaoHy  91  Hun,  635,  reversed. 


(Argued  April  22,  1897;  decided  May  4,  1897.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  31,  1895,  which  affirmed  a  judgment  of  the  Couit 
of  Sessions  of  Sullivan  county  entered  upon  a  verdict. 

On  the  27th  of  September,  1893,  the  defendant  was  indicted 
"for  that  the  said  George  Nelson  on  or  about  the  Yth  day  of 
December,  1892,  and  on  divers  other  times  before  and  after 
that  date,  *  *  *  under  promise  of  marriage,  did  felo- 
niously, wrongfully  and  willfully  seduce  and  have  sexual  inter- 
course with  one  Fannie  A.  Moore  *  *  *  then  and  there 
being  an  unmarried  female  of  previous  chaste  character."  In 
June,  1895,  he  was  tried,  convicted  and  sentenced  to  state 
prison  for  the  term  of  three  years.  He  appealed  to  the  Gen- 
eral Term  of  the  Supreme  Court,  which  aflSrmed  the  judg- 
ment and  he  now  appeals  to  this  court. 

Further  facts  appear  in  the  opinion. 

Thornton  A.  divert  for  appellant.  The  undisputed  testi- 
mony of  the  prosecutrix  shows  that  the  seduction  was  accom- 
plished on  the  2d  day  of  August,  1891,  more  than  two  years 
prior  to  the  finding  of  the  indictment,  in  September,  1893 ; 
therefore,  conviction  is  barred  by  the  Code.  (Penal  Code^ 
§  285.)  If  any  subsequent  act  or  acts  are  relied  upon  to  con- 
vict, the  subsequent  connection  or  connections  were  not  such 
seduction  or  seductions  as  would  necessarily  have  been  the 
seduction  of  a  chaste  female,  she  having  lost  her  chastity  on 
the  2d  of  August,  1891.  (Penal  Code,  §§  278,  284 ;  Carpen- 
ter v.  People,  8  Barb.  603  ;  Kenyon  v.  People,  26  N.  Y.  203.) 
The  seduction  of  the  prosecutrix  w^as  effected,  not  by  any  abso- 
lute promise  of  marriage,  but  by  one  that,  if  she  became  preg- 
nant, defendant  would  marry  her  as  soon  as  she  discovered  the 
fact.  No  conviction  can  be  had  under  such  a  state  of  facts. 
{People  V.  Van  AUtyne,  144  N.  Y.  361 ;  Peopfle  v.  Duryeay 
81  Hun,  390.) 

George  McLaughlin  for  respondent.     The  promise  to  marry 
was  sufficient  to  bring  this  case  within  the  law  of  "  seduction 
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under  promise  of  marriage."  {People  v.  Alger,  1  Park. 
Crim.  Rep.  335  ;  Armstrong  v.  People,  70  N.  Y.  49  ;  Peoj)le 
V.  Duryea,  81  Hun,  390 ;  PeopU  v.  Johnson,  104  N.  Y.  217.) 
The  prosecutrix  was  on  July  4,  1893,  "an  unmarried  female 
of  previous  chaste  character."  {Hays  v.  PeopU,  1  Hill,  351 ; 
Singer  v.  People,  13  Hun,  418;  75  N.  Y.  608;  Dean  v. 
Baplee,  145  N.  Y.  326.) 


Vann,  J.     In  March,  1891,  when  the  defendant  w^as  twenty 
years  of  age  and  the  pro.secutrix  was  fifteen,  he  asked   her  to 
marry  him  and  she  said  that  she  would  if  her  parents  would 
<;onsent.    On  the  second  of  August  following  he  proposed  sexual 
intercourse,  which  she  at  first  refused,  but  upon  his  promise  to 
marry  her  "if  anything  happened  "  as  soon  as  she  discovered 
that  she  was  pregnant,  she  finally  consented.     From  tliat  time 
until  March,  1893,  he  had  connection  with  her  every  two  or 
three  months,  and  on  each  occasion,  according  to  her  state- 
ment, before  the  act  he  promised  to  marry  her  "  if  he  got  her 
into  trouble."    On  the  eleventh  of  February,  1892,  the  day  that 
$\\Q  became  sixteen  years  old,  there  was  a  mutual  promise  to 
marry  without  any  condition.     After  this,  however,  the  same 
as  before,  each  act  of  sexual  intercourse  was  preceded  by  a 
promise  exacted  by  her  that  he  would  marry  her  if  she  became 
pregnant.     The  first  time  tliat  he  had  to  do  with  her  after  she 
w^as  sixteen  was  on  the  fourth  of  July,  1892.     As  tlie  indict- 
ment was  not  presented  until  September,  1893,  or  more  than 
two  years  after  the  first  act  of  sexual  intercourse,  the  defend- 
ant insisted  upon  the  trial,  and  insists  upon  this  appeal,  that  his 
conviction  was  barred  by  the  limitation  prescribed  by  section  285 
of  the  Penal  Code.     He  further  claims,  and  the  point  was  dis- 
tinctly made  at  the  trial,  that  if  any  subsequent  act  is  i^elied 
upon  to  convict  it  does  not  satisfy  the  statute,  because  at  that 
time  the  prosecutrix  had  ceased  to  be  chaste.     The  position  of 
the  People  upon  the  subject  is  that  all  intercourse  with   the 
prosecutrix  before  she  became  sixteen  is  conclusively  presumed 
to  have  been  without  her  consent,  because,  by  the  statute  then 
in  force,  the  "  age  of  consent"  was  sixteen  years,  and,  accord- 
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ingly,  they  seek  to  avoid  the  bar  of  the  statute  by  basing  the 
conviction  on  the  first  act  of  intercourse  that  occurred  after 
she  became  of  that  age. 

Seduction  under  promise  of  marriage  was  not  a  crime  at 
common  law,  but  was  made  such  by  chapter  111  of  the  Laws 
of  1848.  This  statute  was  substantially  re-enacted  in  the  Penal 
Code,  which  provides  that  "  a  person  who,  under  promise  of 
marriage,  seduces  and  has  sexual  intercourse  with  an  unmar- 
ried female  of  previous  chaste  character,  is  punishable  by 
imprisonment  for  not  more  than  five  years,  or  by  a  fine 
of  not  more  tlian  one  thousand  dollars,  or  by  both." 
{§  284.)  By  the  next  section  it  is  provided  that  "  the  subse- 
quent intermarriage  of  the  parties,  or  the  lapse  of  two  years 
after  the  commission  of  the  oflfense  before  tlie  finding  of  an 
indictment,  is  a  bar  to  a  prosecution  for  a  violation  of  the  last 
section."  (§  285.)  Xo  age  of  consent  is  mentioned  in  any  of 
the  sections  relating  to  the  subject  of  seduction,  but  the  statute 
which  defines  the  crime  of  rape  provided,  at  the  time  the 
offense  in  question  is  alleged  to  have  been  committed,  that 
"a  person  who  perpetrates  an  act  of  sexual  intercourse  with  a 
female  not  his  wife,  under  the  age  of  sixteen  years,  under 
circumstances  not  amounting  to  rape  in  the  first  degree,  is 
guilty  of  rape  in  the  second  degree,  and  punishable  with 
imprisonment  for  not  more  than  ten  years."  (L.  1892,  ch. 
325,  amending  section  278  of  the  Penal  Code.)  In  1895  the 
section  was  further  amended  so  as  to  increase  the  limit  of 
age,  as  applied  to  rape,"  to  the  period  of  eighteen  years, 
although  under  the  Revised  Statutes  it  was  but  ten  years. 
(L  1895,  ch.  460 ;  2  R.  S.  [1st  ed.]  663,  §  22.)  The  only 
other  statute  relating  to  the  subject  of  age,  as  applied  to  the 
relations  of  the  sexes,  is  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  may  be  maintained  by  a  woman  to 
annul  her  mamage  when  she  had  not  attained  the  age  of 
sixteen  at  the  time  of  the  marriage,  and  it  took  place  without 
tlie  consent  of  the  one  having  legal  charge  of  her  person,  was 
not  followed  by  consummation  or  cohabitation,  and  was  not 
ratified  after  she  attained  the  age  of  sixteen  years.     (§  1742.) 
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None  of  these  limitations  upon  the  power  to  consent  have 
been  expressly  applied  by  statute  to  the  crime  of  seduction, 
and  we  have  no  power  to  extend  them  by  implication  to  an 
offense   that   is   purely   statutory.      Penal   statutes   nnist   be 
strictly  construed,  and  cannot  be  extended  to  cases  that  are 
not  clearly  covered   thereby.     An  essential  element  in  the 
crime  of  seduction  is  the  consent  of   the  female,  founded 
upon  a  contract  to  marry,  and  plain  language  on  the  part  of 
the  legislature  would  be  necessary  to  permit  us  to  hold  that 
the  prosecutrix,  although  old  enough  to  make  that  contract, 
w-as  not  old  enough  to  consent  to  the  defendant's  advances. 
{People  V.  Alfjer^  1  Parker  Or.  Rep.  833 ;  Crazier  v.  PeopU^ 
Id.  453,  456.)     This  is  especially  true  since,  by  another  section 
of  the  same  statute,  an  act  of  sexual  intercourse  wnth  a  female 
under  sixteen,  whether  chaste  or  not,  even  with  her  consent 
and  without  any  promise  of  marriage,  was  made  a  crime  of  a 
graver  nature.     As  protection  was  thus  afforded  to  girls  under 
the  prescribed  age  by  the  severe  punishment  imposed  for  rape, 
it  is  not  probable  that  the  legislature  intended  to  import  the 
age  limit  into  the  section  relating  to  the  milder  offense  of 
seduction,  because  there  was  no  necessity  for  it,  and  nothing 
to  indicate  any  intention  to  do  so.     If  the  People  had  seen  fit 
to   prosecute   the   defendant   for  rape   committed  upon   the 
prosecutrix  prior  to  February,  1892,  neither  the  presence  nor 
the  absence  of  consent  would  have  been  material,  except  as  to 
the  degree  merely,  and  the  Statute  of  Limitations  would  have 
been  five  years  instead  of  two.     (Code  Cr.  Pro.  §  142.)     As 
they  did  not  do  so,  but  proceeded  again.st  him  for  another  crime, 
quite  distinct  in  theory  and  nature,  they  must  be  limited  to  that 
crime  and  cannot  be  allowed  to  add  an  element  from  another 
offense  in  order  to  avoid  the  Statute  of  Limitations.     It  follows, 
therefore,  that  according  to  the  testimony  of  the  prosecutrix, 
her  seduction  was  accomplished  on  the  second  of  August,  1891, 
or  more  than  two  years  before  the  indictment  was  found.     It  is 
true  that  subsequently,  and  within  the  period  of  two  years,  there 
were  further  acts  of  intercourse  based  on  concurrent  as  well  as 
prior  promises  to  marry.    We  think,  however,  that  a  woman  can 
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be  seduced  but  once,  at  least  under  tlie  statute  in  question,  and 
that  the  first  voluntary  act  on  her  part,  after  she  is  able 
to  understand  its  nature  and  comprehend  its  enormity, 
is  the  only  one  in  which  she  can  participate  as  a  vic- 
tim. In  Cook  V.  reojjk  (2  T.  &  C.  404)  the  indictment 
contained  two  counts  for  seduction  under  promise  of  marriage, 
one  eharpng  the  offense  to  have  been  committed  July  second, 
and  the  other  August  nin?teentli.  In  reversing  the  convic- 
tion the  court  said :  "  An  important  requisite  to  the  offense 
charged  is,  that  the  female  against  whom  it  is  alleged  to  have 
been  committed,  shall  have  been  of  a  previously  chaste  char- 
acter. The  requisition  of  the  statute,  it  is  held,  relates  not  to 
the  reputation  of  the  prosecutrix,  but  to  her  actual  condition, 
and  requires  absolute  personal  chastity.  It  is,  therefore, 
impossible  that  the  offense  be  twice  committed  against  the 
same  female.  If  she  has  once  consented  to  and  willingly  per- 
mitted sexual  intercourse  with  herself,  she  no  longer  possesses 
that  chaste  character  required  by  the  statute  as  an  essential 
ingredient  of  the  offense."  In  another  case,  where  the  illicit 
intercourse  between  the  prosecutrix  and  the  defendant  began 
four  or  five  years  before  the  indictment  was  found,  and  con- 
tinned  until  within  two  years  of  that  date,  it  was  held  not  to 
be  a  case  of  seduction  within  two  years  previous  to  the  find- 
ing of  the  indictment  and  not  to  be  wnthin  the  statute.  The 
court  said  :  "  If  the  illicit  intercourse  began  four  or  five  years 
before  the  indictment,  and  continued  until  wuthin  two  years, 
the  jury  should  have  found  for  the  defendant  on  the  question 
of  seduction  within  two  years.  It  would  be  a  rather  loose 
construction  of  the  statute  to  hold  that  a  woman  who  had  con- 
tinned  in  the  practice  of  fornication  with  a  man  for  four  or 
five  years,  and  up  to  the  time  she  prosecutes,  had  been  seduced 
within  the  last  two  years.  The  counsel  for  the  prosecution 
on  the  trial  seems  to  have  supposed  the  commission  of  the 
crime  might  be  charged,  as  it  were,  with  a  continuance  for 
several  years,  or  that  each  occasion  was  a  first  seduction. 
*  *  *  But  seduction  and  the  act  of  illicit  intercourse, 
under  certain  circumstances,  complete  the  crime,  and  such  a  con- 
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striictioii  is  hardly  witliiii  the  spirit  of  the  act,  which  was  not 
intended  to  punish  illicit  cohabitation,  but  the  seduction  of  a 
virtuous  female  under  a  promise  of  marriage."  {Safford  v. 
People^  1  Parker  Cr.  Rep.  474,  480.)  In  a  case  that  arose  in 
the  state  of  Micliigan,  under  a  similar  statute,  it  appeared  that 
illicit  intercourse  was  had  between  the  parties  at  short  inter- 
vals, and  as  oi)portunity  oflfered,  and  it  was  held  that,  to  war- 
rant a  conviction  of  seduction  for  the  second  or  third,  or  later 
acts,  there  should  be  clear  and  satisfactory  proof  of  reforma- 
tion, and  that  the  burden  of  proof  in  that  regard  was  upon 
the  prosecution.     {People  v.  Clarl\  33  Mich.  112.) 

Our  statute  does  not  punish  seduction  generally,  but  only 
when  it  is  committed  under  promise  of  marriage,  upon  an 
unmarried  woman  of  "  previous  chaste  character."  Chaste 
character,  as  thus  used  in  the  statute,  does  not  mean  repu- 
tation for  chastity,  but  actiuil  personal  virtue.  [Kemjon  v. 
People,  20  JST.  Y.  203,  207.)  As  w^as  said  in  the  case  cited, 
"  the  female  must  be  chaste  in  fact  w'hen  seduced."  and  *'  the 
legislature  could  only  have  meant  personal  qualities  that  make 
up  the  real  character ; "  or,  as  was  said  in  another  case,  she 
"  must  be  actually  chaste  and  pure  in  conduct  and  principle, 
up  to  the  time  of  the  commission  of  the  offense."  (Carpenter 
V.  People^  8  Barb.  603,  608.)  The  same  words  used  in  a  stat- 
ute upon  the  same  subject  in  another  state  were  held  to  mean 
the  "real  moral  qualities"  of  the  woman,  or  her  "character 
in  its  accurate  sense  and  as  signifying  that  which"  she  "really 
is."     {State  v.  Prizer,  49  Iowa,  531,  532.) 

The  only  answer  made  by  the  learned  counsel  for  the  People 
to  the  fact  that  the  prosecutrix  had  surrendered  her  chastity 
more  than  two  years  before  indictment  found  is  that  she  was 
not  within  the  age  of  consent,  and  that  hence  her  acts  were 
not  unchaste.  This  argument  w^ould  have  the  same  force  even 
if  the  previous  intercoui-se  had  not  been  wdth  the  defendant, 
but  with  some  third  person.  Under  the  present  statute,  it 
would  apply  to  a  female,  eighteen  yeare  of  age,  although  she 
could  have  made  a  valid  will  of  personal  property  at  the  age . 
of  sixteen.     (L.  1867,  ch.  782  ;  L.  1895,  ch.  460.)     Her  favois 
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might  be  common  to  all,  yet  she  would  be  chaste  by  operation 
of  law.  Impure  in  fact,  she  would  be  pure  by  statute ;  a 
Lucretia  in  the  state  of  New  York,  but  a  Messalina  every- 
where else.  We  do  not  think  that  the  legislature  meant  con- 
structive chastity  when  it  said  previous  chaste  character,  but 
that  it  meant  chastity  in  fact,  according  to  the  popular  sense 
of  tliat  word.  Character  pertains  to  the  pei*son  and  is  the 
distinguishing  mark  of  what  the  person  is.  It  is  not  founded 
on  presnmptions  of  law,  but  on  good  conduct  and  pure 
thoughts,  and  only  one  who  is  morally  and  physically  pure  can 
be  said  to  have  a  chaste  character  within  the  meaning  of  the 
statute  under  consideration. 

It  is  insisted  that,  unless  there  is  a  fixed  standard  by  which 
it  can  readily  be  determined  when  consent  will  indicate 
unchastity,  such  doubt  and  confusion  will  arise  as  may  lead  to 
injustice.  We  think,  however,  that  an  ironclad  rule,  applied 
inflexibly  to  all  females  under  a  given  age  would  be  hai'sh, 
unequal  and  unjust.  It  might  lead  to  the  conclusive  pre- 
snniption  that  a  prostitute  was  chaste,  simply  because  she  was 
young,  while  the  same  presumption  would  not  extend  to  an 
older  pei*son,  whose  feeble  mind  and  ignorance  of  evil  called 
for  the  protection  of  the  law.  The  safer  course  is  to  leave 
the  question  of  capacity  to  consent  where,  as  we  think,  the 
legislature  in  this  class  of  cases  has  left  it,  to  the  judgment  of 
a  jury,  guided  by  evidence  showing  the  intelligence  of  the 
subject  and  her  ability  to  distinguish  right  from  wrong. 

For  these  reasons  we  think  that  the  defendant  was  unlaw- 
fully convicted,  that  the  judgment  should  be  reversed  and,  as 
the  facts  cannot  be  changed,  that  the  indictment  should  be 
dismissed. 

O'Brien,  J.  (dissenting).  I  dissent  on  tlie  ground  that 
unchastity  within  the  meaning  of  the  statute  cannot  be 
imputed  to  a  female  in  consequence  of  intercourse  involving 
the  crime  of  rape,  whether  that  crime  was  the  result  of  vio- 
lence or  of  actual  or  legal  incapacity  to  consent.  The  fact 
that  the  age  of  capacity  to  consent  has  been  enlarged  by  stat- 
13 
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ute  raay  furnish  a  good  reason  for  the  repeal  or  modification 
of  the  statute  defining  seduction,  but  so  long  sa  the  statute 
remains  as  it  is  the  age  limit  for  consent  concludes  the  courts. 

All  concur  with  Vann,  J.,  for  reversal,  except  O'Brien,  J., 
who  reads  memorandum  of  dissent. 

Judgment  reversed. 


The  People  of  the  State  of  New  York  ex  rcL.  The  Inter- 
national Navigation  Company,  Respondent,  v,  Edward 
P.  Barker  et  al.,  as  Commissioners  of  Taxes  and  Assess- 
ments of  the  City  of  New  York,  Appellants. 

Tax  —  Sued  Erected  by  Lessee  on  Pier  Leased  prom  City  of  New 
York.  A  shed  erected,  by  the  lessee,  upon  a  pier  leased  from  the  city 
of  New  York,  under  a  lease  requiring  its  erection  and  providing  that  it  is 
"to  become  the  property  "  of  the  city  "on  the  expiration  of  the  lease," 
becomes  the  property  of  the  city  on  being  erected  and  af3xed  to  the 
realty,  and.  hence,  is  not  assessable  for  taxation  as  property  of  the  lessee. 

People  ex  rel.  I.  X.  Co.  v.  Barker,  15  App.  Div.  628,  affirmed. 

(Argued  May  3,  1897;  decided  3Iay  11,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
20,  1897,  which  affirmed  an  order  of  the  Special  Term  setting 
aside  assessments  for  taxation  on  real  estate  for  the  year  1896, 

Tike  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Francis  JL  /Scott  and  George  S.  Coleman  for  appellants. 
The  structures  assessed  for  taxation  were  liable  to  assessment 
in  1896  unless  they  then  belonged  to  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York.  (1  R.  S.  cli. 
13,  tit.  1,  §§  1,  2 ;  Peoj)le  ex  rel,  v.  Cassitij,  46  N.  Y.  46 ; 
Smith  V.  Mayor ^  etc.^  Q^%  N.  Y.  552;  People  ex  rel,  v.  Comrs. 
of  Taxes,  82  N.  Y.  459 ;  People  e,r  rel,  v.  Board  of  Asses- 
sors, 93  N.  Y.  308.)  At  the  time  of  assessment  the  structures 
did  not  belong  to  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  but  belonged  to  the  relator.  The  assess 
ment  against  the  structures  on  the  two  piers  and  bulkhead 
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between  is  not  illegal  because  made  in  a  lump  sum.  (L.  1880, 
ch.  269,  §  8;  L.  1882,  cli.  410,  §§  847,  869,  927,  942;  In  re 
And^rsoii^  57  Barb.  411.) 

Henry  Galhraith  Ward  for  respondent.  The  sheds  are 
fixtures  upon  the  city's  real  estate,  and  are,  therefore,  its  prop- 
erty and  not  assessable  for  taxation.  {Kissam  v.  Barclay^  17 
Abb.  Pr.  360 ;  PeopU  ex  rel.  v.  Comra,  of  Taxes,  80  N.  Y. 
573 ;  People  ex  rel.  v.  Bd.  of  Assessors,  93  N.  Y.  308 ;  Leach 
V.  Goode,  19  Mo.  501 ;  Mayo  v.  Carrington,  19  Grat.  74 ; 
People  ex  rel,  v.  Casslty,  46  N.  Y.  46 ;  People  ex  rel,  v, 
Comrs,  of  Taxes,  82  N.  Y.  459 ;  People  ex  rel,  v.  Comrs,  of 
Taxes,  101  X.  Y.  322 ;  Smith  v.  Mayor,  etc,  Q%  N.  Y.  552.) 
As  the  sheds  in  question  were  erected  for  trade  purposes,  they 
might  as  trade  fixtures  have  remained  the  property  of  the 
relator  removable  by  it  at  the  end  of  the  lease,  for  which  rea- 
son the  lease  expressly  deprived  the  relator  of  the  right  to 
remove  them,  and  so  took  them  out  of  the  exception  in  favor 
of  the  trade  fixtures.  (Omhony  v.  Jones,  19  K.  Y.  234 ;  Austirb 
V,  JL  li,  R.  R,  Co,,  25  N.  Y.  334 ;  Ya^i  Ness  v,  Pacard,  2 
Pet.  137;  Brown  v.  R,  E,  L,  &  P.  Co.,  55  Fed.  Kep.  229.) 
The  assessment  of  lots,  having  different  ward  numbers  and 
occupied  under  separate  leases,  together,  for  the  purposes  of 
taxation  is  illegal.  (L.  1882,  ch.  410,  §§  814,  817,  847,  927 ; 
PeopU  ex  rel,  v.  Cady,  105  N.  Y.  299.) 

Gray,  J.  The  relator  is  a  corporation  of  the  state  of  New 
Jersey,  operating  certain  steamship  lines  between  the  port  of 
New  York  and  European  ports.  It  is  the  tenant  and 
occupant,  under  three  leases  made  in  1894  by  the  city  of  New 
York,  of  two  piers  in  the  w'aters  of  the  North  river  and  of 
bulkheads  betw^een  the  same,  or  adjoining  thereto.  The 
leases,  under  which  the  relator  acquired  the  right  to  occupy 
and  to  use  this  property,  contain  among  their  provisions  one 
which  obligated  the  lessee  "  to  erect,  construct  and  maintain 
upon  the  said  pier  as  widened,  dui-ing  the  term  of  these 
presents,  a  shed."  The  provision  requires  the  shed  to  be 
erected  in  accordance  with  the  laws  and  regulations  in  such 
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cases  and  in  conformity  with  plans  and  specifications  approved 
by  the  dock  department,  and  continues  tlms  :  "  Said  shed  to 
become  the  property  of  the  parties  of  the  first  part  on  the 
expiration  or  sooner  determination  of  this  lease  or  any  renewal 
thereof,  free  of  all  claims,  charges  and  incumbrances  of  every 
kind  whatsoever,  etc."  The  relator  shedded  the  leased 
property,  as  required  by  its  lease,  and,  in  1896,  the  buildings 
were  assessed  as  its  property  for  taxation.  According  to  the 
return  made  by  the  commissioners  of  taxes  and  assessments  of 
the  city  of  New  York  to  the  writ  of  certiorari,  which  issued 
upon  the  petition  of  the  relator,  the  structures  assessed  against 
the  relator  were  "  substantial  sheds  and  buildings  "  and  were 
"  firmly  affixed  to  the  land." 

The  question  is  whether  these  structures,  or  sheds,  as  they 
are   described   in   these   leases,  could  be  legally  assessed  for 
taxation  purposes  as  the  property  of  the  relator.     The  learned 
corporation  counsel  admits,  if  the  sheds  belonged  to  the  city 
of  New  York,  that  they  were  exempt  from  taxation ;  while 
the  counsel  for  the  relator  admits,  if  they  were  the  property 
of  the  relator,  that  they  had  been  properly  assessed.     Under 
the  statute  in  force,  all   lands  within  this  state,  owned  V>y 
individuals  or  by  corporations,  shall  be  liable  to  taxation  ;  and 
the  term  "  land  "  is  to  be  construed  to  include  the  land  itself 
and  all  buildings  and  structures  erected  upon  or  affixed  to  tiie 
same.     (1  li.  S.  ch.  13,  tit.   1.  sees.    1  and  2.)     These  sheds 
must  be  deemed,  therefore,  to  partake  of  the  nature  of  realty 
and  the  question  of  their  ownership  must  turn  upon  the  terins 
of  the   leases.     The   appellants   rest    their    argument,    with 
respect  to  the  question  of  ownership,  upon   the  provision   of 
the  lease  above  mentioned,   that  the  shed  shall  become  the 
property  of  the  city  after  the  expiration  of  the  lease ;    which 
provision,  as  they  maintain,  shows  that  it  was  in  contempla- 
tion of  both  parties  that  the  erections  should  be  the  property 
of  the  steamship  company  during  the  term  of  the  lease. 

We  think  that  this  is  an  incorrect  view  of  the  situation. 
It  is  a  familiar  rule,  that,  when  structures  are  erected  by  per- 
sons not  owners  of  the  land,  they  become  part  of  the  realty^ 
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and,  as  such,  the  property  of  the  landowner.  It  requires  an 
agreement  to  be  expressed  in  order  to  prevent  the  operation 
of  this  rule.  If  the  right  of  removal  is  reserved  to  the  lessee 
in  a  lease,  then,  in  such  a  case,  he  will  be  regarded  as  an 
owner  of  real  estate  for  the  purpose  of  taxation.  {People  ex 
rel.  Van  Nest  v.  CoynmissimierB  of  Taxes^  80  N.  Y.  573.)  When 
the  lease  in  question  provides  that  the  sheds  are  to  become 
the  property  of  the  city  at  its  expiration,  the  language  does 
not  warrant  the  inference  of  an  intermediate  ownership; 
unless  \t'e  attach  an  undue  significance  to  the  word  "  become." 
Such  a  meaning  we  do  not  think  should  be  attached  to  that 
word ;  whether  we  regard  the  purpose  that  it  apparently  sub- 
serves ;  or  whether  we  regard  the  confusion  of  ideas  which 
would  follow,  if  it  had  the  meaning  claimed  for  it.  Its  use 
was,  evidently,  to  prevent  any  misunderstanding  as  to  a  right 
of  removal,  whether  under  a  general  claim  of  property  in  the 
erections,  or  under  a  claim  to  them  as  trade  fixtures.  It  was 
to  make  the  city's  ownership  definite.  The  provision  followed 
naturally,  and  not  witliout  some  degree  of  pertinence,  upon 
the  obligation  imposed  upon  the  lessee  to  erect  a  shed.  Its 
presence  had  tlie  effect  of  negativing  any  inference  from  the 
requirement  that  the  lessor  had  waived  its  ownership.  The 
obligation  resting  upon  the  lessee  to  erect  a  shed  was  one  of 
the  conditions  of  the  letting  by  the  city  and  formed  a  part  of 
its  consideration.  As  the  learned  counsel  for  the  respondent 
justly  observed,  it  is  not  legally  conceiva])le  that  the  relator 
could  be  an  owner  until  the  termination  of  the  lease  and  that 
tlien  a  new  ownership  should  spring  up  in  the  city;  for 
*"  ownership  necessarily  implies  perpetuity,  or  at  least  the  pos- 
sibility of  perpetuity." 

The  general  rule,  where  the  lease  is  silent  upon  the  subject, 
imposes  upon  the  lessor  the  oi)ligation  to  pay  the  taxes  upon 
the  leased  property  and,  in  this  case,  it  would  be  a  seeming 
incongruity,  if  the  city,  which  is  the  taxing  power,  could  assess 
its  tenant  for  taxation.  The  obligation  to  erect  the  structures, 
as  one  of  the  conditions  of  the  letting,  and  the  denial  of  the 
right  of  removal  are  considerations,  which  irresistibly  militate 
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against  the  assertion  of  a  right  to  assess  them  as  property  of 
the  relator  for  taxation. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  It  seems  to  me  that  the  prevail- 
ing opinion  ignores  the  contract  entered  into  by  the  city  of 
New  York  and  the  relator  corporation. 

The  property  embraced  in  this  proceeding  is  included  in 
three  separate  leases  running  ten  years,  frojn  January,  1894, 
with  the  privilege  of  one  renewal. 

The  city  of  New  York,  as  party  of  the  first  part,  agreed 
with  the  International  Navigation  Company,  the  party  of  the 
second  part,  tliat  the  latter  should  keep  and  maintain  the  wharf 
property  and  the  structures  thereon  in  good  repair,  and,  in 
addition,  the  party  of  the  first  part  licensed,  authorized  and 
extended  to  the  party  of  the  second  part  the  right  to,  and  the 
party  of  the  second  part  bound  itself  to  erect  and  maintain 
upon  the  pier  during  the  term  a  shed,  which  was  "  to  become 
the  property  of  the  party  of  the  first  part  on  the  expiration 
or  sooner  determination  of  the  leases,  or  any  renewal  thereof,'* 
etc. 

The  party  of  the  second  part  is  also  bound,  if  the  wharf 
property  shall  be  destroyed  by  fire,  etc.,  to  rebuild  the  same. 

It  seems  to  me  clear  that  it  was  the  intention  of  the  parties 
that  the  shed  should  remain  the  property  of  the  relator  until 
the  leases  expired  or  otherwise  terminated.  The  language  is 
perfectly  clear,  the  shed  is  "  to  become  the  property  "  of  the 
city  at  tlie  expiration  of  the  leases. 

It  is  the  well-settled  law  of  this  state  that  it  is  competent 
for  parties  by  contract  to  so  regulate  their  respective  interests 
that  one  may  be  the  owner  of  the  building  and  another  of  the 
land.  {People  ex  rel.  Midler  v.  Board  of  Assessors^  93  N. 
Y.  308,  311  ;  People  ex  rd.  Vam  Xc>it  v.  Comrs,  of  Ta:res, 
80  N.  Y.  573;  ^mif/i  v.  Benson,  1  Hill,  176;  Peopk  v.  Cos- 
Bity,  46  N.  Y.  46 ;  Smith  v.  Mayor,  etc,  68  N.  Y.  552.) 

The  learned  counsel  for  the  respondent  is  quite  frank  in  the 
position  he  takes.     He  says :  "  Ownership  necessarily  implies 
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l)erpetuity,  or  at  least  the  possibility  of  perpetuity.  *  *  * 
Xo  form  of  words  can  make  ownership  anything  different 
from  what  it  is  in  point  of  law.  Even  if  the  lease  had 
expressly  provided  that  the  tenant  should  be  the  owner  dur- 
ing the  term,  and  the  city  should  become  the  owner  at  the  end 
of  it,  still  the  interest  of  the  tenant  in  the  shed  would  be 
only  that  of  a  termor  and  the  city  would  have  been  the  legal 
owner  of  it  all  the  time." 

I  think  this  statement  involves  an  obvious  fallacy  and  is 
contrary  to  the  settled  law  of  this  state. 

If  it  is  competent,  as  the  authorities  hold,  that  parties  by 
contract  can  so  regulate  their  respective  interests  that  one  may 
be  the  owner  of  the  building  and  another  of  the  land,  it  is 
difficult  to  see  what  legal  obstacle  in  the  case  at  bar  prevented 
the  contracting  parties  entering  into  covenant  that  the  com- 
pany shall  erect  and  maintain  and  replace,  if  destroyed  by 
tire,  etc.,  certain  structures  on  the  wharf  to  remain  its  prop- 
erty during  the  twenty  years  that  these  leases  may  possibly  con- 
tinue, and,  at  the  end  of  that  period,  in  the  express  language 
of  the  contract,  they  are.  "  to  become  the  property "  of  the 
city  ;  that  is  to  say,  by  the  terms  of  the  contract  the  title  is 
then  transferred.  This  is  nothing  more  than  a  contract  for 
the  future  transfer  of  title. 

It  is  admitted  by  counsel  for  respondent  that  this  provision 
of  the  contract  was  probably  inserted  to  prevent  the  removal 
of  the  shed  at  the  end  of  the  term  as  a  trade  fixture. 

In  this  case  we  are  simply  considering  the  title,  which  is 
the  subject  of  taxation,  as  the  statute  makes  the  shed  "  land." 

The  lie  vised  Statutes  (Part  1,  chap.  13,  tit.  1,  sec.  1)  pro- 
vide that,  "All  lands  *  *  *  within  this  state,  whether 
owned  by  individuals  or  corporations,  shall  be  liable  to  taxa- 
tion.    *     *     * 

"  §  2.  The  term  '  land,'  as  used  in  this  chapter,  shall  be  con- 
strued to  include  the  land  itself,  above  and  under  water ;  all 
buildings  and  other  articles  and  structures,  substructures  and 
superstructures  erected  upon,  under  or  above,  or  affixed  to  the 
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Under  this  statutory  definition  of  land  it  seems  to  me  clear 
that  the  structure  to  be  erected  by  the  company  is  taxable  as 
the  land  or  property  of  the  comj)any,  and  without  regard  to 
the  fact  that  the  fee  of  the  soil  is  vested  in  the  city. 

The  further  point  urged  against  this  assessment,  that  it  is 
illegal,  because  the  structures  on  the  two  piers  and  bulkhead 
are  made  in  a  lump  sum,  is  not,  in  my  opinion,  well  taken. 

I  think  the  order  appealed  from  should  be  reversed,  with  costs. 

Andrews,  Ch.  J.,  O'Bkien,  Haight  and  Martin,  JJ.,  con- 
cur with  Gray,  J.,  for  affirmance ;  Bartlett,  J.,  reads  for 
reversal ;  Yann,  J.,  not  voting. 

Order  affirmed. 


Jackson  W.  Bowdish,  as  Assignee,  etc..  Respondent,  v.  Esek 
Page,  AVilliam  H.  Murray,  and  The  Citizens'  National 
Bank  of  Ilornellsville,  Appellants. 

1.  Void  Chattel  Mortgage  —  Independent  Transfer  of  Property 
TO  Mortgagee.  While  the  mortpigee  cannot  cnforrc  a  void  chattt-l 
mortga<r('  against  the  creditors  of  the  mortgagor,  yet,  if  the  mortgagor 
treats  it  as  void,  and  before  the  creditors  obtain  a  lien  transfers  the  prop- 
erty to  the  mortgagee  in  payment  of  a  debt,  the  transaction  will  hold. 

2.  Assignee  for  Benefit  of  Creditors  —  Right  to  Possession  of 
Chattels  Kecei\T':d  from  Dertor  of  Assignor.  If  a  debtor  of  an 
assignor  for  the  benefit  of  creditors,  who  had  given  a  void  chattel  mort- 
gage to  secure  his  debt,  actually  tmnsfers  possession  of  the  mortgaged 
property  to  the  mortgagee's  assignee,  to  secure  payment  of  the  debt,  inde- 
pendently of  the  mortgage,  such  independent  transfer,  followed  by  con- 
tinued exclusive  possession  by  the  assignee,  vests  in  the  assignee  a  right 
to  the  property  superior  to  that  of  a  judgment  creditor  of  the  mortgagor 
under  an  execution  issued  subsequent  to  the  assignee's  acquisition  of  tlie 
l)roperty. 

3.  Assignee's  Right  of  Possession  Xot  Affected  by  Pltrsutt  of 
Additional  Remedy.  AVhen  an  assignee  for  the  benefit  of  crwlitors  h:us 
obtained  a  paramount  right  to  tlie  possession  of  personal  property,  throug-h 
delivery  thereof  by  a  debtor  of  the  assignor,  the  enforcement  of  the  right 
of  possession  is  not  ban-ed  by  the  assignee's  obtnining  a  judgment  against 
such  debtor  to  foreclose  his  possible  eijuity  in  the  property,  followed  liy 
an  execution  and  a  sale  thereunder  of  the  debtor's  interest  in  the  property. 

4.  Klkction  of  Inconsistent  Remedy  by  Tristee.  One  occupying 
the  position  of  a  trustee,  such  as  an  assignee  for  the  benefit  of  cretiitors. 
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cannot  impair  the  vested  beneficial  interests  of  his  ce^tuis  que  trustent,  upon 
the  theory  that,  in  his  efforts  in  behalf  of  the  trust  estate,  he  had  made  an 
election  of  an  inconsistent  remedy. 
Boitdish  V.  Page,  81  Ilun,  170,  affirmed. 

(Argued  April  30,  1897;  decided  May  11,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
Xovember  5,  1894,  which  modified,  and,  as  modified,  affirmed, 
a  judgment  in  favor  of  plaintiflE  entered  upon  the  report  of  a 
referee. 

This  action  was  brouglit  by  the  plaintiff  as  assignee  for  the 
benefit  of  creditors  of  Mortemore  and  Lawrence  Allison,  doing 
business  in  Canisteo,  Steuben  county,  to  recover  for  the  con- 
version of  a  quantity  of  boots  and  shoes.  The  defendants  are 
the  Citizens'  Bank  of  Kornellsville  and  the  sheriff  and  deputy 
sheriff  of  Steuben  county,  and  they  justified  the  taking  of  the 
property  under  an  execution  issued  upon  a  judgment  in  favor 
of  the  bank  against  Isaac  Allison.  Isaac  Allison  was  in  the 
IxK^t  and  shoe  manufacturing  business  at  Canisteo  and,  on 
October  1st,  1883,  being  indebted  to  M.  and  L.  Allison,  exe- 
cuted and  delivered  to  them  an  instrument  in  writing  in  the 
nature  of  a  chattel  mortgage  upon  his  goods,  etc.,  to  secure 
payment  of  his  indebtedness.  July  21st,  1884,  M.  and  L. 
Allison  assigned  to  the  plaintiff  for  the  benefit  of  creditors. 

The  referee  has  found  that  on  July  23d,  1884,  upon  the 
demand  of  the  plaintiff,  Isaac  Allison  turned  over  the  posses- 
rion  of  the  property,  covered  by  the  chattel  mortgage,  to  the 
plaintiff  as  asv«^ignee,  and  surrendered  his  interest  therein,  and 
that  the  plaintiff  had  the  actual  and  continued  possession  of 
the  Bame,  as  assignee  for  the  benefit  of  the  creditors  of  M.  and 
L.  Allison,  until  dispossessed  by  the  defendants.  This  finding 
has  sufficient  support  in  the  evidence  given  upon  the  trial. 

The  bank  recovered  its  judgment  April  30th,  1884,  against 
Isaac  Allison ;  but  execution  was  not  issued  until  July  29th, 
1884.  Levy  was  made  August  1st,  by  the  sheriff;  who,  on 
March  2l8t,  1885,  took  the  goods  away  and  sold  them;  the 
bank  becoming  the  purchaser. 
14 
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James  II,  Stevens  for  appellants.     Tliere  was  not  an  imme- 
diate delivery,  followed  by  an  actual  and  continued  change  of 
possession  of  the  goods  described  in  the  chattel  mortgage  from 
Isaac  Allison  to  M.  &  L.  Allison,  who  comprised  the  Bank  of 
Canisteo,  and  the  mortgage  is,  therefore,  presumptively  void  as 
to  the  defendant  bank,  a  creditor  of  Isaac  Allison.     (2  K.  S. 
136,  §  5 ;  Crandall  v.  Brovni^  18  Ilun,  461 ;  Steels  v.  Ben- 
ham,  84  N.  Y.  640 ;  Bullis  v.  Montgomenj,  50  N.  Y.  352 ; 
Churddll  V.  Onderdonk,  59  N.  Y.  136.)     The  mortgage  was 
fraudulent  in  fact  and  in  law,  and  was  a  mere  cover  to  hinder, 
delav  and  defraud  the  creditors  of  Isjiac,  and  to  enable  him  to 
have  the  beneficial  use  and  enjoyment  of  his  property  while 
the  mortgagees  were  appearing  to  assert  a  claim  thereto,  and 
appearing  to  appropriate  the  proceeds  of  the  mortgaged  prop- 
erty to  the  payment  of  their  debt,  although  in  fact  the  mort- 
gaged property  was  being  used,  with  their  knowledge  and 
consent,  by  Isaac,  for  his  living  purposes  and  to  pay  his  indi- 
vidual debts,  upon  which  Mortermore  and  Lawrence  were 
not  liable,  and  which  formed  no  part  of  the  indebtedness  the 
mortgage  was  given  to  secure.    {Baheock  v.  Eckler,  24  N.  Y. 
632 ;  Coleman  v.  Burr,  93  N.  Y.  31 ;  Bump  on  Fraud.  Conv. 
[3d  ed.]  22,  24,  272,  298  ;  Cimnlmjham  v.  Freehorn,  11  Wend. 
241 ;  Edfjell  v.  Hart,  9  X.  Y.  213 ;  Ford  v.  Williams,  24  N. 
Y.  359 ;  Boherts  v.  Yietor,  130  N.  Y.  600 ;  Smith  v.  Ouiiti^ 
35  N.  Y.  S.  K.  427 ;  Edgell  v.  Hart,  5  Seld.  216 ;  Mittnacht 
v.  Kelly,  3  Keyes,  407 ;  Smith  v.  Cooper,  27  Hun,  565.)    The 
alleged  turning  out  to  Bowdish,  on  the  23d  and  24th  days  of 
July,  1884,  by  Isaac,  if  it  amounted  to  anything,  constituted 
a  parol  or  verbal  chattel  mortgage,  and  was  absolutely  void  as 
against  the  defendant  bank,  a  creditor  of  the  mortgagor,  because 
it  was  not  filed,  and  there  was  not  an  immediate  delivery  fol- 
lowed  by   an   actual    and    continued   change   of   possession. 
(Smith    V.    Gunn,    35    X.    Y.    S.    R.    427 ;    Siedenhach    v. 
Biley,  111  N.  Y.  560;  Smith  v.  Beattie,  31  X.  Y.  542; 
Bank    of  liochester   v.    Jones,   4    N.    Y.    498 ;    Marsh    v. 
House,  44  N.  Y.  647;  Button  v.  Hathhone,  Sard  cfe  Oo,^ 
126  N.  Y.  190;  Steele  v.  Benhan,  84  N.  Y.  640;  Milkr  v. 
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L  /.  H.  E.  Co.,  71  N.  Y.  380 ;  Bullls  v.  MonUjomenj,  50 
N.  Y.  352 ;  Delaware  v.  Ensign,  21  Barb.  85 ;  Duicher  v. 
Swartwood,  15  Ilun,  31 ;  Parshall  v.  Eggert,  54  X.  Y.  18.) 
The  mortgage  from  Isaac  Allison  to  his  brothers,  Lawrence 
and  Mortemore  Allison,  ceased  to  be  valid  as  to  Isaac  Allison's 
creditors,  the  defendant  bank  being  such  creditor,  and  became 
absolutely  void  as  to  it,  because  it  was  not  renewed  and  reliled 
within  thirty  days  previous  to  the  expiration  of  one  year  from 
the  3d  day  of  Octol)er,  1883,  that  being  the  date  of  its  tiling, 
and  the  defendant  bank  was  in  a  position  to  assert  such  inva- 
lidity, although  its  execution  and  levy  preceded  the  expiration 
of  the  time  for  refiling.  (L.  1883,  ch.  279,  §  3 ;  L.  1873, 
oh.  501;  L.  1879,  ch.  418;  Thorn vsoii  v.  Van  Vechten,  27 
X.  Y.  581 ;  Karst  v.  Gane,  13G  ]S".  Y.  316  ;  Stephois  v.  Per- 
rine,  143  X.  Y.  480.)  Plaintiff  had  two  rights  inconsistent 
with  each  other;  one,  to  assert  his  alleged  title  under  the 
chattel  mortgage  and  oral  turning  out ;  the  second,  to  repudi- 
ate his  own  alleged  ownership  and  to  admit  that  the  goods  in 
qnestiou  were  the  property  of  Isaac  and  that  he  had  a  leviable 
interest  therein,  and  to  pursue  his  remedy  against  them  as  a 
creditor.  lie  adopted  the  latter  right  and  pursued  it,  and  by 
so  doing  made  an  election  by  which  he  is  bound  and  which 
precludes  lum  from  asserting  the  alleged  right  under  the  chat- 
tel mortgage  and  oral  turning  out.  {Leadbetter  v.  Leadhetter^ 
125  Is .  Y.  290 ;  Baltes  v.  Ripp,  1  Abb.  Ct.  App.  Dec.  78 ; 
Jacobs  v.  Latonr,  5  Bing.  130 ;  Oicwtcalt  v.  Durllng,  35  N. 
J.  L.  443 ;  Evans  v.  M^arren,  122  Mass.  303  ;  B^lck  v.  Inge)'- 
soil,  11  Mete.  220 ;  Terry  v.  Munger,  121  X.  Y.  101 ;  Con- 
row  V.  Little,  115  N.  Y.  387  ;  Fields  v.  Bland,  81  iST.  Y.  239  ; 
Morris  v.  Rexford,  18  N.  Y.  552.) 

G.  Z.  Smith  for  respondent.  The  questions  before  the 
referee  and  the  General  Term  in  this  action,  were  questions 
of  fact,  and  the  General  Term  having  apj)roved  the  decisions 
of  the  referee  upon  these  questions,  this  court  has  no  power 
to  interfere  with  the  result.  {Standen  v.  Brown,  152  X.  Y. 
128.)    The  judgment  of  the  referee  should  be  affirmed.   {Flan- 
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affan  v.  Maddin^  81  JS".  Y.  623;  Hoffman  v.  Conner^  76  N. 
Y.  121 ;  Wells  v.  Kehey,  37  N.  Y.  143 ;  Beach  v.  R,  cfe  D, 
B.  li.  JR.  Co.,  37  N.  Y.  457 ;  Parmenter  v.  Fitzpatrick,  135 
K.  Y.  199  ;  Code  Civ.  Pro.  §  1337.) 

Gray,  J.  There  is  but  one  important  question  of  law 
upon  this  appeal,  whicli  we  need  briefly  consider,  and  that 
relates  to  the  right  of  the  plaintiff  to  maintain  this  action. 
WheYi  he  became  the  general  assignee  of  M.  and  L.  Allison 
for  the  benefit  of  their  creditors,  on  July  21st,  1884,  he  found 
an  existing  indebtedness  to  his  assignors  from  Isaac  Allison. 
Isaac  had  executed  an  instrument  in  the  nature  of  a  chattel 
mortgage  to  secure  his  indebtedness  ;  which,  the  referee  found, 
though  made  in  good  faith,  had  become  void  through  the  con- 
duct of  the  parties  with  respect  to  the  property  so  mortgaged. 
A  few  days  subsequent  to  the  assignment,  however,  Isaac, 
upon  the  demand  of  the  plaintiff,  reinforced  by  threats  of 
legal  proceedings  based  upon  his  indebtedness  to  the  assigned 
estate,  personally  and  orally  transferred  to  the  latter  the  goods 
in  question  which  were  covered  by  the  mortgage.  The 
referee  has  found  that  that  transfer  was  followed  by  an  actual 
possession,  taken  by  the  plaintiff  and  continued  until  the 
property  was  taken  away  Ijy  the  sheriff,  under  a  levy  upon  an 
execution  issuing  upon  a  judgment  recovered  by  the  defend- 
ant bank  against  Isaac  Allison.  The  evidence  is  sufficient  to 
support  the  findings  of  the  referee  and  to  show  that  the  plain- 
tiff's title  to  the  goods  can  rest  upon  the  transaction  between 
him  and  Isaac.  It  would,  at  least,  show  that  there  was  a 
transfer  to  secure  the  payment  of  Isaac's  debt,  if  not  in  satis- 
faction thereof,  and  that  would  vest  sufficient  title  and  pos- 
session in  the  plaintiff.  At  that  time  the  bank  had  acquired 
no  lien ;  no  execution  having  issued  upon  its  judgment,  there- 
tofore entered,  until  at  a  date  subsequent  to  the  plaintiff's 
acquisition  of  title.  So  far  as  the  subsequent  history  of  the 
matter  shows,  or  tends  to  show,  Isaac  never  regained  posses- 
sion of,  nor  was  permitted  the  exercise  of  any  acts  of  owner- 
ship over  the  property.     The  plaintiff  had,  and  retained,  the 
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exclusive  possession  and  Isaac's  subsequent  access  to  the  build- 
ing where  the  goods  were  stored  —  a  fact  upon  which  the 
appellant  places  much  reliance  —  only  concerned  other  prop- 
erty ;  except  that  he  was  allowed  to  make  three  sales  of  goods, 
the  proceeds  of  which  he  remitted  to  the  plaintiff.  In  that 
situation  plaintiff's  right  to  the  goods  was  superior  to  the 
bank's ;  for  it  rested,  not  upon  the  void  chattel  mortgage,  but 
upon  an  independent  transfer  of  possession  by  the  mortgagor. 
Had  it  been  otherwise,  the  doctrine  of  Stephens  v.  Per- 
rine  (143  X.  Y.  476),  would  have  applied  and  the  plaintiff 
would  have  had  no  right  to  the  property  as  against  Isaac's 
creditore.  The  referee's  decision  in  respect  to  the  plaintiff's 
possession  is  not  predicated  upon  the  chattel  mortgage  and 
that  possession  cannot  be  qualified  by  a  reference  to  that 
source  of  title.  Stephens  v.  Perriiie  was  an  action  to  set 
aside  a  chattel  mortgage,  which  had  not  been  filed  and  where 
DO  change  of  possession  took" place,  until  the  mortgagee  availed 
herself  of  its  terms  to  take  and  sell  the  property  covered.  The 
plaintiff  in  that  case  was  a  receiver  appointed  in  supple- 
mentary proceedings  upon  judgments  recovered  in  creditors' 
actions  against  the  mortgagor.  Although  it  was  found  that 
there  was  no  fraudulent  intent  in  making  the  mortgage,  it 
was,  nevertheless,  held  that  the  chattel  mortgage  was  void  as 
to  the  existing  creditors  of  the  mortgagor,  and  that  the  sub- 
sequent act  of  the  mortgagee  in  taking  possession  and  in  pur- 
chasing at  the  auction  sale  gave  her  no  right  to  the  property  ; 
that  it  made  no  difference  that  the  creditors  had  not  recovered 
judgment,  because  the  mortgagee  never  had  or  acquired  any 
right  as  such,  and  that  there  can  be  no  distinction  as  to  the 
result,  whether  a  chattel  mortgage  is  void  for  fraud,  or  for 
non-compliance  with  the  statute.  In  either  case  it  is  illegal. 
But  it  was  held  there  that  if,  before  any  lien  was  acquired  by 
the  creditors  through  judgment  and  levy,  the  mortgagor  had 
deHvered  the  property  to  the  mortgagee  in  payment  of  the 
debt,  it  would  have  been  a  legal  transaction,  although  con- 
stituting a  preference.  That  case  and  Karnt  v.  Gane  (136  JS". 
Y.  316);  Tremaine  v.  Mortimer  (128  N.  Y.  1)  and  Mamde- 
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%'ille  V.  Avery  (124  N.  Y.  376),  held  this  doctrine,  that  while 
the  mortgagee  cannot  enforce  a  void  chattel  mortgage  against 
the  creditors  of  the  mortgagor,  yet,  if  the  mortgagor  treats  it 
as  void  and,  before  the  creditors  obtain  a  lien,  transfers  the 
property  to  the  mortgagee  in  payment  of  a  debt,  that  the 
transaction  will  hold. 

We,  therefore,  hold  that,  within  our  decisions,  the  plaintiff 
occupied  the  vantage  ground  of  a  right  to  the  possession  of 
these  goods,  derived  directly  through  Isaac's  delivery  to  him, 
and  any  question  of  a  title  made  defective  through  the  void 
chattel  mortgage  was  removed. 

Nor  did  the  subsequent  entering  of  a  judgment  in  favor  of 
the  plaintiff,  as  against  Isaac  AlHson,  in  December,  1884, 
and  the  execution  and  sale  thereupon,  constitute  any  legal 
barrier  to  the  plaintiff's  claim.  At  most,  it  would  seem  to 
have  been  a  foreclosure  of  Isaac's  possible  equity  in  the  prop- 
erty and  the  sale  was,  actually,  only  of  his  interest  therein^ 
It  was  not  a  case  of  an  election  of  a  remedy,  which  was  so  far 
inconsistent  with  the  plaintiff's  claim  to  a  title  derived  through 
Isaac's  delivery  to  him,  as  to  bind  him  and  to  destroy  his 
earlier  right.  The  plaintiff,  as  an  assignee  for  the  benefit  of 
creditors,  was  not  in  a  position  to  exercise  such  an  election. 
In  his  capacity  as  a  trustee  for  others,  he  could  not  forfeit 
their  rights  in  the  prosecution  of  some  further  remedy,  as  to 
the  existence  of  which  he  had  been  advised.  It  would  not  do 
to  hold  tlie  broad  doctrine  that  one  occupying  the  position  of 
a  trustee  could  impair  or  destroy  the  vested  beneficial  interests 
of  his  cestuis  qne  trustent^  upon  the  theory  that,  in  his  efforts  in 
behalf  of  the  trust  estate,  he  had  made  an  election  of  an  incon- 
sistent remedy.  Especially  is  that  true  in  the  present  case, 
where  the  legal  proceedings  taken  by  the  assignee  might  be 
justified  by  the  doubt  as  to  whether  the  rights  to  the  prop- 
erty in  question  had  been  finally  and  adequately  secured. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  IIaiguTj  J.,  not  sitting. 


Judorment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v, 
John  Hknry  Barker,  Appellant. 

Criminal  Trial  —  "Reasonable  Doubt"  Defined.  A  reasonable 
doubt  is  not  a  mere  whim,  guess  or  surmise,  nor  is  it  a  mere  subterfuge 
to  which  resort  may  be  had  in  order  to  avoid  doing  a  disagreeable  thing, 
but  it  is  such  a  doubt  as  reasonable  men  may  entertain,  after  a  careful  and 
honest  review^  and  consideration  of  the  evidence;  it  must  be  founded  in 
reason,  and  must  survive  the  test  of  reasoning  or  the  mental  process  of  a 
reasonable  examination. 

(Argued  May  5,  1897;  decided  May  14,  1897.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
December  22,  1896,  at  a  Criminal  Trial  Term  in  the  county  of 
Westchester,  on  the  verdict  of  a  jury  convicting  the  defend- 
ant of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  If.  Hunt  for  appellant. 

George  C,  Andrews  for  respondent.  The  verdict  was 
abundantly  supported  by  the  evidence,  and  there  is  no  possi- 
ble ground  for  the  claim  that  it  was  against  the  weight  of  the 
evidence.  {People  v.  Conroy^  97  N.  Y.  02;  People  v. 
Ciynarale,  110  N.  Y.  27  ;  People  v.  Kerrigan,  147  N.  Y.  210 ; 
People  V.  Sliney^  137  N.  Y.  570.)  No  error  was  committed 
in  the  proceedings  upon  the  trial  to  tlie  prejudice  of  the 
defendant.  {People  v.  Jones^  99  IST.  Y.  GG7 ;  Jefferds  v. 
Peoph^  5  Park.  522;  People  v.  Kemmler,  119  N.  Y.  580; 
People  V.  Menisci,  12  X.  Y.  S.  R.  719 ;  People  v.  Chapleau, 
121  X.  Y.  260 ;  Murphy  v.  People,  03  N.  Y.  591 ;  Fralich 
V.  PeopU,  65  Barb.  48 ;  Greenfield  v.  People,  85  N.  Y.  76 ; 
People  V.  Taylor,  101  N.  Y.  608 ;  People  v.  T)ntse,  103  N. 
Y.  655  ;  People  v.  Wentz,  37  X.  Y.  303  ;  People  v.  Cassidy, 
39  X.  Y.  S.  E.  27  ;  Peoi^le  v.  llartung,  4  Park.  319.) 

Bartlett,  J.  The  defendant  lias  ])een  convicted  of  murder 
in  the  first  degree  for  killing  his  wife  on  the  30th  day  of 
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August,  1895,  at  the  town  of  Harrison,  in  tlie  county  of 
Westchester. 

There  is  no  material  dispute  as  to  tlie  facts,  save  as  the 
defendant's  testimony  contradicts  in  ahnost  every  particular 
the  story  as  told  by  the  array  of  witnesses  produced  on  behalf 
of  the  People. 

Tlie  counsel  for  the  defendant  argued  but  one  question  of 
law,  which  was  based  upon  an  alleged  error  of  the  learned 
trial  judge  in  his  charge  to  the  jury  when  defining  a  reason- 
able doubt,  which  would  entitle  the  defendant  to  an  acquittal. 

A  brief  narration  of  the  facts,  as  established  at  the  trial, 
will  render  clear  the  situation  confronting  the  jury  at  the  time 
the  judge  delivered  his  charge. 

This  defendant  is  a  colored  man  of  bad  reputation ;  he 
served  a  term  in  state  prison  for  robbery ;  he  has  been  twice 
committed  to  the  county  jail  for  beating  his  wife  and  once  or 
more  for  drunkenness. 

At  the  time  of  the  homicide  the  defendant  had  been  six- 
teen years  married  to  the  deceased  ;  she  had  borne  him  nine 
children,  five  of  whom  were  living  at  the  time  of  her  death, 
one  l)eing  a  babe  eight  or  nine  months  old. 

The  defendant  was  shown  to  have  been  of  a  quarrelsome 
and  brutal  disposition,  and  during  a  period  of  nearly  three 
months  innnediately  preceding  the  murder,  he  twice  threatened 
to  kill  his  wife,  the  last  occasion  being  on  the  Sunday  before 
the  tragedy,  which  occurred  on  Friday. 

The  character  of  the  wdfe  is  not  attacked  in  any  way,  and 
80  far  as  this  record  discloses,  she  faithfully  discharged  the 
duties  of  wife  and  mother. 

On  the  morning  of  the  30th  of  August,  1895,  at  about 
eleven  o'clock  Mrs.  Barker  was  at  the  house  of  a  neighbor, 
Mrs.  Brooks,  located  about  five  hundred  feet  north  of  her  own 
residence.  AV  hile  there  the  defendant  followed  her,  unarmed, 
and  entered  the  house  in  the  absence  of  Mrs.  Brooks,  but 
remained  only  a  short  time;  he  went  back  to  his  own  home 
and  in  a  few  moments  returned  with  a  shot  gun  in  his  hand ; 
his  wife  sought  refuge  in  an  upper  room  of  the  house,  but 
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defendant  pursued  her,  a  scuffle  was  heard  and  almost  hnmedi- 
ately  he  followed  her  closely  down  the  stairs  and  out  of  the 
liouse,  apparently  pushing  her  along  and  compelling  her  to 
leave  the  premises. 

When  they  reached  the  yard  they  met  Mrs.  Elsie  Hobbie,  a 
neighbor,  and  a  sister  of  the  defendant.  The  deceased 
immediately  threw  her  arms  about  her  as  if  seeking  protection, 
and  at  the  same  time  Mrs.  Hobbie  grasped  the  defendant's 
shoulder  or  arm  and  said  to  him,  "  don't." 

The  defendant  struggled  to  free  himself  from  the  grasp  of 
his  sister,  and  in  the  meantime  the  deceased  fled  toward  the 
house  of  Mrs.  Hobbie,  which  was  near  at  hand.  The  defend- 
ant speedily  succeeded  in  breaking  away  from  his  sister ;  at 
that  moment  the  deceased  was  between  twenty  and  thirty  feet 
distant  when  he  raised  his  shot  gun  and  fired  the  charge  into 
her  back  causing  a  wound  about  three  or  four  inches  one  way 
by  two  or  three  inches  the  other,  and  passing  through  the 
right  lung,  carrying  awcy  in  its  course  the  seventh  and  eighth 
ribs.  This  injury  was  sufficient  to  cause  death  in  a  few 
moments. 

The  defendant,  while  his  wife  was  lying  on  the  ground 
after  receiving  the  fatal  wound,  walked  over  to  her  and  tak- 
ing a  spade  struck  her  a  severe  blow  with  it  on  the  side  of  the 
head,  exclaiming  that  he  had  killed  her  and  was  glad  of  it. 

The  shooting  and  the  events  immediately  prior  thereto 
were  seen  and  sworn  to  by  a  number  of  witnesses. 

The  facts  that  defendant  struck  his  wife  with  a  spade  on 
the  side  of  the  head  after  she  had  received  the  gunshot  wound 
and  his  subsequent  remark  were  proved  by  only  one  witness, 
but  the  autopsy  revealed  an  incised  wound  over  the  right 
eye  which  might  have  been  caused  by  the  spade  and  possibly 
by  her  fall  to  the  ground  after  she  was  shot.  The  evidence 
was  properly  submitted  to  the  jury. 

The  defendant  disappeared  from  the  scene  before  the  offi- 
cers of  the  law  arrived,  and  was  a  fugitive  from  justice  some 
nine  months  before  he  was  apprehended  at  Nyack  by  the 
chief  of  police  of  that  place.  Defendant  had  in  the  interval 
15 
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been  in  Boston  and  Florida,  and  when  placed  under  arrest 
admitted  his  guilt  to  two  officers  on  diflEerent  occasions,  and 
to  one  of  them  expressed  satisfaction  that  he  had  been 
arrested. 

It  is  unnecessary  to  examine  in  detail  the  story  of  defendant 
on  the  witness  stand.     If  he  told  the  truth  a  half  dozen  wit- 
nesses at  least  who  were  sworn  by  the  People  committed  per- 
i  j^ry.     His  version  of  the  transaction  was  substantially  to  the 

|3  effect  that  on  the  morning  of  the  homicide  his  wife,  when 

;|  leaving  home  to  call  on  Mrs.  Brooks,  informed  him  she  would 

it  return  at  once :  he  waited  a  half  hour  or  more  and  as  the 

jit 

f  baby  needed  her  attention  and  he  wished  to  return  a  shot  gun 

;  he  had  borrowed  from  one  Archer,  who  lived  some  two  miles 

ji  away,  he  took  the  gun  and  went  up  to  Mrs.  Brooks'  house 

I  to  ask  his  wife  to  return  home  while  he  proceeded  on  his 

errand;  he  met  Mrs.  Brooks,  his  sister,  Mrs.  Hobbie,  and  two 

I  or  three  other  women,  and  some  of  them  denied  his  wife  was 

j  in  the  Brooks  house,  but  he  saw  her  at  an  upper  window,  and 

J  she  told  him  she  was  locked  in,  and  that  he  went  up  and 

j-  released  her ;  that  on  coming  down  stairs  with  his  wife  he 

i  picked  up  his  gun  and  they  walked  outside,  when  his  sister 

"  gmbbed  "  and  "  clinched  "  him,  and  the  other  women  joined 

in  the  struggle,  and  in  the  midst  of  it  the  gun  was  accidentally 

I  discharged. 

I  It  suffices  to  say  that  this  part  of  his  story  is  incoherent, 

improbable  and  contradicted  by  all  the  eye-witnesses  who 
took  the  stand. 

The  fact  is  that  on  the  Sunday  before  the  murder  he  went 
i  to  Archer's  house,  where  his  wife  had  been  working  for  some 

days,  demanded  in  the  most  violent  manner  that  she  should 
return  home,  seized  Archer's  shot  gun,  threatened  the  lives  of 
both  Archer  and  his  own  wife,  and  compelled  the  latter  to 
march  before  him  to  their  home,  some  two  miles  distant^  he 
retaining  possession  of  the  gun,  Archer  testifying  that  when 
they  left  his  house  defendant  had  both  barrels  cocked. 

The  trial  judge,  in  charging  the  jury  on  the  subject  of 
reasonable  doubt,  said  : 
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'*  A  reasonable  doubt,  gentlemen,  is  not  a  mere  whim,  guess 
or  surmise  ;  nor  is  it  a  mere  subterfuge  to  which  resort  may 
be  had  in  order  to  avoid  doing  a  disagreeable  thing ;  but  it  is 
such  a  doubt  as  reasonable  men  may  entertain,  after  a  careful 
and  honest  review  and  consideration  of  the  evidence  in  the 
case.  It  is  a  doubt  founded  in  reason  and  coming  from 
reason,  or,  as  the  learned  counsel  for  the  defense  has  well 
expressed  it,  a  doubt  coming  from  reason  and  which  survives 
reason." 

No  exception  was  taken  to  this  part  of  the  charge,  but  the 
defendant's  counsel  now  insists  that  it  is  impossible  for  legal 
doubt  to  exist  in  any  case  within  the  definition  given  to  the 
jury ;  that  the  jury  were  directed  in  effect  to  consider  the 
evidence,  and  that  unless  the  defense  absolutely  satisfied  the 
mind  of  the  innocence  of  the  accused  they  must  convict. 

While  the  portion  of  the  charge  referred  to  is  not  open  to 
this  criticism,  and  contains  in  the  first  sentence  an  accurate 
legal  definition  of  reasonable  doubt,  it  would  have  been  only 
fair  to  the  trial  judge  for  defendant's  counsel  to  have  pointed 
out  by  exception  any  part  of  the  charge  that  was  deemed  to 
be  inaccurate  or  obscure,  so  that  it  might  have  been  corrected 
in  the  presence  of  the  jury. 

As  we  are  at  liberty  to  examine  questions  of  law  in  capital 
cases,  even  if  not  raised  by  proper  exceptions,  we  will  consider 
the  last  sentence  in  the  quotation  made  from  the  charge, 
which,  upon  the  argument,  was  made  the  subject  of  severe 
criticism  by  defendant's  counsel. 

It  reads :  "  It  is  a  doubt  founded  in  reason  and  coming  from 
reason,  or,  as  the  learned  counsel  for  the  defense  has  well 
expressed  it,  a  doubt  coming  from  reason  and  which  survives 
reason." 

It  must  be  admitted  that  this  sentence  lacks  clearness  of 
expression,  but  it  is  quite  obvious  that  the  idea  sought  to  be 
conveyed  is,  that  a  reasonable  doubt  must  be  founded  in  reason, 
and  must  survive  the  test  of  reasoning  or  the  mental  process 
of  a  reasonable  examination. 

Taken   in  connection  witli  the  sentence   which   preceded 
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it,  and  already  quoted,  we  are  of  opinion  that  the  jury  were 
suflSciently  instructed  upon  the  question  of  reasonable  doubt. 

The  judgment  of  conviction  should  be  aflSrmed  and  the 
record  remitted  to  the  Supreme  Court  to  carry  out  the 
sentence. 

All  concur. 

Judgment  affirmed. 


Charles  Wehle  et  al..  Executors  of  Henry  Wehle,  Deceased, 
Respondents,  v.  The  UNrrED  States  Mutual  Accident 
Association  of  the  City  of  New  York,  and  Henry  Win- 
THROP  Gray,  Receiver,  etc..  Appellants. 

1.  Accident  Life  Insurance  —  External  Violence  —  Drowning. 
A  death  caused  by  the  action  of  water,  such  as  the  drowning  of  a  bather, 
is  a  death  from  external  violence,  within  the  meaning  of  a  policy  insuring 
against  death  from  personal  bodily  injuries,  through  external,  violent  and 
accidental  means. 

2.  Provision  in  Policy  for  Examination  of  Body  —  Exercise  op 
Right  within  Keabonable  Time.  When  a  contract  of  accident  insur- 
ance provides  that  the  insurer  shall  be  permitted  to  examine  the  body  of 
the  insured  in  respect  to  any  alleged  cause  of  death,  when  and  so  often 
as  its  medical  adviser  may  require,  without  specifying  any  time  within 
which  permission  to  examine  may  be  availed  of,  the  option  to  examine 
must  be  exercised,  in  the  absence  of  circumstances  excusing  delay,  as  soon 
as  possible  after  receipt  of  notice  of  death;  and  the  insurer  is  not  at  lib- 
erty to  wait  indefinitely  or  for  any  unreasonable  length  of  time. 

3.  Right  of  Examination  of  Body,  on  Reasonable  Belief  of  Death 
FROM  Excepted  Cause.  It  seems,  that  if  it  should  appear  that,  after 
interment,  circumstances  or  facts  coming  to  the  knowledge  of  the  insurer 
wBfi'anted  a  reasonable  belief  that  death  was  occasioned  by  means  or 
causes  excepted  from  the  contract  of  insurance,  a  reasonable  construction 
of  a  provision  permitting  the  insurer  to  examine  the  body  of  the  insured 
when  and  so  often  as  its  medical  adviser  might  require,  would  authorize 
the  insurer  to  insist  upon  an  exhumation  and  dissection  of  the  body. 

4.  Refusal  to  Permit  Examination  of  Body,  as  Defense  to  Action 
ON  Policy  —  Unreasonable  Delay  in  Demanding  Examination. 
Where,  on  the  death  of  the  insured  under  a  contract  which  provided 
that  the  insurer  should  be  permitted  to  examine  the  body  of  the  insured 
when  and  so  often  as  its  medical  adviser  might  require,  immediate 
notice  of  death  was  given,  followed  by  an  interval  of  five  days  before 
interment,   without  any  demand  by  the   insurer  to  examine  the  body 
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until  ten  days  after  its  interment,  and  nothing  appeared  showing 
that  the  insurer  had  reason  to  believe  in  the  existence  of  any  excepted 
cause  of  death,  hdd,  that  the  provision  permitting  an  examination  of  the 
body  should  have  been  availed  of  immediately  upon  receipt  of  notice  of 
death,  and  that  the  delay  in  the  demand  for  an  examination  was,  as  matter 
of  law,  so  unreasonable,  in  the  absence  of  any  facts  or  circumstances 
excusing  it,  as  to  deprive  the  insurer,  when  sued  upon  the  policy,  of  any 
defense  baseil  upon  a  refusal  of  its  demand  to  examine  the  body. 
Wehle  V.  U.  8.  Mut.  Accident  Assn.,  11  Misc.  Rep.  86,  affirmed. 

(Argued  May  6,  1897;  decided  May  14.  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  January  7,  1895, 
which  set  aside  a  verdict  in  favor  of  defendant  directed  by 
the  court,  and  granted  a  new  trial  on  exceptions  ordered  to  be 
heard  in  the  first  instance  at  General  Term. 

Henry  Wehle,  in  May,  1892,  received  a  policy  of  insurance 
from  the  defendant  which  insured  him  against  death  resulting 
from  personal  bodily  injuries,  through  external,  violent  and 
accidental  means,  in  the  sum  of  $10,000,  payable  to  his  legal 
representatives.  The  conditions  annexed  to  the  certificate  of 
insurance,  after  defining  the  cases  to  which  the  contract  of 
insurance  should  not  extend,  provided  for  immediate  notice 
to  be  given  of  any  accidental  injury  for  which  claim  might 
be  made  and  for  proof  of  death,  resulting  from  bodily  injuries 
covered  by  the  contract,  within  six  months.  They  also  pro- 
vided as  follows :  "  Any  medical  adviser  of  the  Association 
shall  be  permitted  to  examine  the  person  or  body  of  the 
insured  in  respect  to  any  alleged  injury  or  cause  of  death, 
when  and  so  often  as  he  requires,  on  behalf  of  the  Associa- 
tion, and,  in  case  of  any  post-mortem  examination  by  or  on 
the  part  of  the  insured's  representatives  or  beneficiaries,  the 
Association  shall  be  given  opportunity  to  attend  and  partici- 
pate." They  contained,  also,  the  further  provision,  that  a 
strict  compliance  therewith  was  a  condition  precedent  to  the 
enforcement  of  the  contract.  In  the  application  for  member- 
ship in  the  defendant  association,  the  deceased  agreed  "  to 
accept  certificate  of  membership  subject  to  all  its  conditions 
and  provisions."     On  September  4,  1893,  the  deceased  went 
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to  Far  Rockaway  and,  between  three  and  four  o'clock  in  the 
afternoon,  hired  a  bathing  house  and  went  into  the  water 
dressed  in  a  bathing  suit.     Sometime  thereafter,  upon  the 
same  afternoon,  a  body  was  discovered  floating  at  some  dis- 
tance out,  and  upon  its  being  brouglit  in  and  upon  tlie  beacli, 
it  was  found  to  be  the  dead  body  of  Henry  Wehle,  the  plain- 
tiffs' testator.     The  testimony  of  witnesses  was  to  the  effect 
that,  when  the  body  was  laid  upon  the  beach,  the  water  flowed 
copiously  from  his  mouth.     An  inquest  was  held ;  but  there 
was  no  autopsy,  as  the  brothers  of  the  deceased  did  not  think 
it  necessary.     The  coroner  finished  his  investigation  on  Sej> 
tember  9th,  when  the  body  was  interred.    On  September  26th 
following  the  proofs  of  death  were  served  upon  the  defend- 
ant, and  payment  of  the  amount  claimed  having:  been  refused, 
this  action  was  commenced  by  the  executors  of  the  deceased. 
It  was  alleged  in  the  complaint,  among  other  things,  that 
immediate  notice  of  the  death  was  given  in  writing  to  the 
secretary  of  the  defendant,  and  the  answer  expressly  admitted 
that  allegation.     The  defenses  interposed  to  the  action  were, 
that  the  death  had  been  caused  by  disease,  and  was,  therefore, 
within  the  exceptions  of  the  policy,  and  that  a  condition  prec» 
edent  had  not  been  complied  with,  in  that  an  examination  of 
the  body  of  the  deceased  had  been  refused.     Upon  the  trial, 
after  the  plaintiffs  had  rested  their  case  upon  evidence  to  sus- 
tain the  allegations  of  their  complaint,  the  defendant  proved 
that   on  September  19th,  following  the  death,  a  demand  in 
writing  had  been  made  by  its  medical  adviser  for  permission 
to  examine  the  body  of  the  deceased  to  ascertain  the  cause  of 
his  death,  which  was  addressed  "  to  the  legal  representatives 
of  the  estate  of  Henry  Wehle,  deceased."     Defendant  also 
gave  in  evidence  the  subsequent  correspondence  between  its 
medical  adviser  and  tlie  executors  of  the  deceased,  from  which 
it  appears  that  one  of  the  executors  replied  to  the  medical 
adviser,  after  testamentary  letters  had  been  issued,  that  they 
were  not  required  by  law  either  to  grant  or  refuse  the  per- 
mission asked  for,  and  that,  thereupon,  the  defendant,  assum- 
ing that  reply  to  constitute  a  refusal  to  permit  the  examination, 
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asserted  that  the  policy  was  forfeited.  Following  that  asser- 
tion came  a  written  demand  for  the  money,  with  a  threat  of 
suit  unless  complied  with.  No  other  evidence  was  adduced 
in  behalf  of  the  defendant,  and  it  was  admitted  npon  the 
record  for  the  defendant  that  it  rested  its  case  npon  "  the  real 
cause  of  death."  It  was  admitted  that,  at  the  time  the  demand 
in  writing  for  permission  to  examine  the  body  was  presented 
to  one  of  the  plaintiffs,  Charles  Wehle,  a  brother  of  the 
deceased  and  one  of  his  executors,  the  statement  was  made 
that  a  disinterment  and  an  autopsy  would  be  necessary  in  order 
to  determine  the  cause  of  death.  The  trial  judge  refused  to 
snbmit  the  case  to  the  jury,  and  directed  a  verdict  to  be  found 
for  the  defendant,  to  which  direction  the  plaintiffs  duly 
excepted.  The  exceptions  were  heard  in  the  first  instance  at 
tlie  General  Term  of  the  Superior  Court  of  New  York,  where 
the  trial  was  had,  and  they  were  sustained ;  the  verdict  was 
set  aside  and  a  new  trial  was  granted.  The  reversal  was  stated 
in  the  order  to  be  upon  questions  of  law.  From  the  order  of 
the  Greneral  Term  the  defendant  has  appealed  to  this  court, 
giving  the  usual  stipulation  for  judgment  absolute  in  case  of 
affirmance.  A  receiver  having  been  appointed  of  the  defend- 
ant since  the  General  Term  order,  the  appeal  in  this  court  was 
directed  by  an  order  of  the  Superior  Court  to  be  continued 
by  such  receiver  until  final  judgment. 

David  Murray  for  appellants.  The  policy  in  question  was 
not  a  life  insurance  policy,  and  only  insured  against  death 
caused  solely  by  accidental  injuries.  The  cause  of  death  was 
ecjually  important  with  the  death  itself  to  establish  the  com- 
pany's liability.  (  Wtiitehouse  v.  T.  Ins,  Co.^  7  Ins.  L.  J.  26  ; 
Claflin  V.  a  Ins,  Co.,  110  U.  S.  81 ;  Gross  v.  St.  P.  Fire  & 
Marine  Ins.  Co.,  14  Ins.  L.  J.  158  ;  State  Ins.  Co.  v.  Slacken, 
9  Vroom,  564 ;  Wyeth  v.  Germania  Ins.  Co.,  1  Dillon,  441.) 
The  demand  for  an  examination  was  a  reasonable  one.  While 
the  company  has  the  right  to  determine  in  what  cases  they  will 
re<juire  examinations,  from  the  very  nature  of  the  contract 
such  an  examination  must  be  in  contemplation   of  the  parties 
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as  will  enable  the  company  to  determine  for  itself  the  cause  of 
death.  ( Whitekov^se  v.  T.  Ins.  Co,^  7  Ins.  L.  J.  26 ;  BaUcmtine 
V.  E.  Ins.  Co.^  31  Scottish  L.  E.  230.)  The  evident  purpose  of 
the  parties  to  this  contract  was  to  provide  a  method  of  deter- 
mining by  examination  by  persons  skilled  in  medical  science  of 
the  exact  cause  of  death  when  a  claim  should  be  made  under 
the  policy.  The  compliance  with  this  condition  was  made 
by  the  contract  a  condition  precedent  to  its  enforcement. 
(Ostrander  on  Fire  Ins.  [2d  ed.]  §§  170,  171,  172,  173, 174, 
177 ;  Claflhi  v.  C,  Ins,  Co.,  110  U.  S.  81 ;  Gross  y.  St.  P.  K 
cfe  M.  Ins.  Co.,  14  Ins.  L.  J.  158  ;  Harris  v.  Ins.  Co.,  35  Conn. 
310 ;  Sleeper  v.  Ins.  Co.,  56  N.  H.  401 ;  Wall  v.  Ins.  Co.,  51 
Me.  32 ;  Boner  v.  Ins.  Co.,  13  Wis.  677 ;  Grigsby  v.  Ins. 
Co.,  40  Mo.  276;  Esseman  v.  Ins.  Co.,  74  Iowa,  11 ;  Titus 
V.  G.  F.  Ins.  Co.,  81  N.  Y.  410 ;  O'Brien  v.  C.  F.  Ins.  Co., 
63  N.  Y.  108 ;  Jones  v.  //.  Ins.  Co.,  117  N.  Y.  103.) 


Charles  Wehle  and  Nathaniel  Myers  for  respondents. 
The  clause  in  the  policy  to  the  effect  that  the  company  "  shall 
be  permitted  to  examine,"  etc.,  did  not  require  the  perform- 
ance of  any  affirmative  act  on  the  part  of  the  executors. 
(  Whitehouse  v.  T.  Ins.  Co.,  7  Ins.  L.  J.  23.)  The  right  to 
examine  the  body  of  the  deceased  with  respect  to  the  alleged 
cause  of  death  gave  the  company  no  right  to  exhume  and  dis- 
sect the  body.  {Whitehouse  v.  T.  Lis.  Co.,  7  Ins.  L.  J.  23; 
Trippe  V.  P.  F.  Assn.,  3  Misc.  Rep.  445-447 ;  Kratzenstein 
V.  W.  Assurance  Co.,  116  N.  Y.  54;  Allen  v.  S.  L.  Ins.  Co., 
85  N.  Y.  473  ;  Ilerrman  v.  M.  Ins.  Co.,  81  N.  Y.  184 ;  DiUe^ 
her  V.  IL  L.  Ins.  Co.,  69  N.  Y.  256-263 ;  Hoffman  v.  ^.  F. 
Ins.  Co.,  32  N.  Y.  405.)  The  learned  trial  judge  erred  in 
refusing  to  allow  plaintiffs  to  go  to  the  jury  on  the  question 
of  the  good  faith  of  the  company's  demand  for  a  dissection, 
and  plaintiff's  exception  to  that  ruling  was  well  taken. 
( Uhrig  v.  W.  C.  F.  Ins.  Co.,  101  N.  Y.  362 ;  BaZlantine  v. 
E.  Ins.  Co.,  31  Scottish  L.  R.  230.)  The  learned  trial  judge 
erred  in  excluding  evidence  showing  that  plaintiffs  had  no 
control  of  the  grave  ;  hence,  plaintiffs  exception  to  the  ruling 
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should    be    sustained.     {Weld  v.    Walker^   130  Mass.   422; 
Meagher  v.  Drisco^  99  Mass.  281 ;  CW.  v.  Cooley^  10  Pick. 
37;   Wijncoop  v.  Wyncoop^  42  Penn.  St.  293;  Pierce  v.  x?. 
^.  Ctraetery,  10  K.  I.  227 ;  /S^^a^^  v.   ^Y^Uon,  94  N.  C.  1015 ; 
^te  V.  McGlure^  4  Blackf.  [Ind.]  328 ;  McNainee  v.  People^ 
31  Mich.  472;  KanevarC %  Case^  1  Me.  226;  i?^?^'.  v.  Sharps^ 
D.  &  B.  160;  7  Cox  C.   C.  214;  Ehlen  v.   ^Afew,   18   C. 
L.  M.   208.)     The  learned   trial  judge  erred  in  not  giving 
the  clause   in   question   a  liberal   construction  in   favor   of 
the  plaintiffs'   testator,   inasmuch    as    the  said  clause  con- 
tained a  condition  subsequent,  and  the  policy  of  insurance 
contained  a  provision  entailing  a  forfeiture  in  case  of  non- 
performance.    {Griffey  v.  N.  T.  C.  Ins.  Co.,  100  N.  Y.  417 ; 
Rann  v.  H.  Ins.  Co.,  59  N.  Y.  387  ;  McNaUy  v.  P.  Ins.  Co., 
137  N.  Y.  389 ;  Trippe  v.  P.  F.  Society,  140  N.  Y.  26.) 

Per  Curicum.  It  is  our  judgment  that  the  order   of  the 
General  Term  was  correct,  in  ordering  the  verdict  directed  by 
the  trial  court  to  be  set  aside,  and  that  a  new  trial  should  be 
had.     The  decision  of  the  case  at  the  trial  turned  upon  the 
one  question,  whether  the  plaintiffs  had  shown  themselves 
entitled  to  recover  the  amount  of  the  insurance  claimed,  by 
reason  of  the  death  of  their  testator  within  the  operation  of 
the   policy,  which  provided   for  a  liability  in  the  event  of 
death  resulting  from  personal  bodily  injuries,  through  external, 
\iolent  and  accidental  means.     The  plaintiffs  were  entitled  to 
have  the  jury  say  whether  the  deceased  died  from  the  action 
of  the  water ;  in  which  case,  as  that  would  be  a  death  from 
external   violence  within   the   meaning  of   the   policy,  they 
would  be  entitled  to  a  verdict.      (112  N.  Y.  472 ;  6  Hurls.  & 
Norm.  845.)     One  of  the  issues  raised  by  the  pleadings  was 
as  to  the  cause  of  the  death,  and  upon  that  question  the  jury 
shonid  have  been  permitted  to  pass.     The  view  of  the  trial 
judge,  however,  was,  that  an  express  provision  of  the  insur- 
ance contract  had  not  been  complied  with  by  the  plaintiffs. 
That    provision  was  the   one  which   permitted   the   medical 
adviser  of  the  defendant  to  examine  the  person  or  body  of 
16 
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the  insured,  in  respect  to  any  alleged  injury  or  cause  of  death. 
As  there  was  no  post-mortem  examination  on  the  part  of  the 
representatives  of  the  insured,  the  balance  of  that  provision 
need  not  be  considered.     The  provision  as  to  the  examination 
of  the  person  or  body  of  the  insured  was  not  only  expressly 
assented  to  by  the  insured,  when  he  made  application  for  the 
insurance,  and,  therefore,  should  be  given  effect  as  his  express 
agreement,  but  it  was  a  reasonable  provision  and  quite  necessary 
in  accident  insurance,  as  affording  a  protection  against  fraud. 
Its  meaning  is  that,  in  case  of  an  injury,  or  of  a  death,  the 
defendant  shall  be  authorized,  through  its  medical  adviser,  to 
make  an  examination,  either  of  the  person  with  respect  to  the 
alleged  injury,  or  of  the  body,  to  ascertain  the  cause  of  the 
death,  as  the  case  might  be.     It  was  the  agreement  between 
the  insurer  and  the  insured  that  there  should  be  a  strict  com- 
pliance with  the  provisions  and  conditions  of  the  policy,  and, 
accordingly,   the   plaintiffs   did   give   the  immediate   notice, 
which  was  one  of  the  conditions,  and  that  fact  was  not  only 
admitted    by   the  answer,   but,  being   stated   in  open  court 
and  with  the    president   of    the   defendant   upon   the    wit- 
ness  stand,  received   no   contradiction.     The   effect   of    the 
giving   of  immediate  notice  was  to  impose  upon  the  defend- 
ant  the   obligation    immediately   to    make    such    investiga- 
tion of  the  occurrence,  as  to  enable  it  to  decide  whether  to 
insist  upon    its  right   to   an    examination   of   the    body   in 
order  to   satisfy   itself   as   to   the   cause   of   the   death.      It 
was  not  at  liberty  to  wait  indefinitely,  or  for  any  unreason- 
able length  of  time.      The  provision,  though  not,  as  before 
observed,  of  an  unreasonable  nature,  nevertheless  was  one 
which,  in  the  nature  of  things,  called  for  prompt  action  on  the 
part  of  the  insurer.     Although  no  time  is  specified  within  wliich 
the  permission  to  examine  may  be  availed  of,  still,  a  due  regard 
for  the  sentiments  of  the  family  and  friends  of  the  deceased, 
if  not  public  policy,  required  as  immediate  an  exercise  of  the 
option  to  examine  as  was  possible.     Conditions  in  insurance 
policies,  as  in  all  other  contracts,  should  be  construed  strictly 
against  those  for  whose  benefit  they  were  reserved.     {Paul  v. 
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Travelers^  Ins.  Co.,  112  N.  Y.  472.)  It  was  an  unreasonable 
delay  on  the  part  of  the  insurer  to  wait  until  after  the  body  of 
the  deceased  had  been  interred,  and  nothing  appears  in  the  evi- 
dence to  show  any  excuse  for  it,  if  it  was  deemed  that  an  exami- 
nation of  the  body  was  necessary.  From  September  4th 
until  September  9th  an  opportunity  was  afforded  for  an  exami- 
nation of  the  body,  and,  in  the  absence  of  evidence  to  the 
contrary,  we  must  assume  that  the  immediate  notice  conceded 
to  have  been  given  of  the  death  left  an  ample  margin  of  time 
for  such  an  examination.  We  do  not  think  that  there  was  any 
ambiguity  with  respect  to  the  permission  to  examine  the  per- 
son or  body  of  the  insured,  and  if  it  should  appear  in  any  case 
that  at  some  subsequent  date,  after  the  interment  of  the  body, 
circumstances  or  facts  coming  to  the  knowledge  of  the  insurer 
warranted  a  reasonable  belief  that  death  was  occasioned  by 
means  or  causes  excepted  from  the  contract  of  insurance,  a 
reasonable  construction  of  this  provision  would  authorize  the 
insurer  to  insist  upon  an  exhumation  of  the  body  and  upon  a 
dissection  of  it.  But  in  this  case  there  was  nothing  in  the  evi- 
dence to  show  that  the  defendant  had  reason  to  believe  in  the 
existence  of  any  excepted  cause  of  death.  In  fact,  the  proofs 
of  an  accidental  death  from  drowning  were  such  that  a  ver- 
dict to  the  contrary  could  not  be  said  to  have  been  justified. 

We  hold,  in  this  case,  that  the  provision  authorizing  an 
examination  of  the  body  of  the  insured  should  have  been 
availed  of  immediately  upon  the  receipt  of  the  notice  of  the 
death,  which  was  conceded  to  have  been  immediately  given, 
and  that  the  delay  in  the  demand  for  an  examination  of  the 
body  was,  as  matter  of  law,  so  unreasonable,  in  the  absence 
of  any  facts  or  circumstances  excusing  it,  as  to  deprive  the 
defendant  of  any  defense  to  the  action  upon  that  ground. 

Inasmuch  as  it  does  not  appear  that  an  examination  of  the 
body  was  denied  to  the  association,  it  is  immaterial  to  consider 
the  question  as  to  whether  the  demand  for  it  was  made  upon 
the  proper  person.  The  permission  was,  in  fact,  given  by  the 
insured  himself  through  the  insurance  contract,  and,  if  it  had 
been  attempted  to  be  availed  of  with  the  result  of  an  oppo- 
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sition  on  the  part  of  those  liaving  a  legal  right  to  make  it,  the 
question  would  then  be  open  for  consideration,  whether  it 
was  such  as  to  have  brought  about  a  forfeiture  of  the  policy. 

For  these  reasons,  the  order  of  the  General  Term  appealed 
from  should  be  affirmed  and  judgment  absolute  should  be 
ordered  in  favor  of  the  plaintiffs  and  against  the  defendant 
corporation  and  its  receiver,  w^th  costs. 

All  concur,  except  Vann,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts 
of  Alfbed  B.  Smith  and  Frederick  W.  Pugsley,  as  Execu- 
tors of  Margaret  J.  Myers,  Deceased,  Respondents ;  The 
American  Tract  Society  et  ah.  Appellants. 

1.  Executors  —  Settlement  of  Account  —  Claim  op  Executor  for 
Personal  Services.  A  finding  by  a  surrogate,  on  the  judicial  settle- 
ment of  the  account  of  executors,  of  the  rendition  of  personal  serv- 
ices by  one  of  the  executors  to  the  testatrix,  and  fixing  their  value, 
held  to  be  supported  by  the  proofs  and  to  have  justified  the  allowance  of 
the  claim  for  the  services  as  a  charge  against  the  estate  in  favor  of  the 
executor. 

2.  Preclusion  of  Testimony  as  to  Personal  Communication  with 
Decedent  —  Code  Civ.  Pro.  §  829.  In  a  proceeding  before  a  surrogate 
for  the  settlement  of  an  executor's  account,  the  executor  is  precluded,  by 
force  of  section  829  of  the  Code  of  Civil  Procedure,  from  testifying  to 
conversations  with  the  testator  concerning  the  basis  of  the  claim  of  a  third 
person  against  the  estate,  which  had  been  paid  by  the  executor  and  for 
which  he  is  seeking  to  be  allowed  credit,  as  against  contesting  residuary 
legatees. 

Matter  of  Smith,  89  Hun,  605,  reversed. 

(Argued  May  7,  1897;  decided  May  14,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  2,  1895,  which  affirmed  a  decree  of  the  surrogate  of 
Dutchess  county  stating  and  allowing  the  accounts  of  executors, 
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and  allowing  a  claim  presented  on  behalf  of  Alfred  B.  Smith, 
one  of  the  executors. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JoBeph  A.  Welch  and  K  iT.  <&  T,  M.  Taft  for  appellants. 
None  of  the  acts  performed  by  Mr.  Smith  for  the  testatrix 
was  of  the  character  of  professional  legal  services,  and  on  that 
ground  the  testimony  of  the  legal  expert  witnesses  upon  the 
question   of  value  was  improperly  received.     {Fergiison  v. 
HvBeU,  97  N.  Y.  507 ;  PeopU  v.  Kemmler,  119  N.  Y.  580.) 
The  appellants  were  necessarily  prejudiced  by  this  testimony 
of  the  three  expert  witnesses,  and   the   decision  should  be 
reversed  because  of  its  erroneous  admission.    (Code  Civ.  Pro. 
§2545 ;  In  re  Will  of  Smith,  95  N.  Y.  516,  527.)    The  third 
finding  of  fact  is  a  transcript  of  that  portion  of  the  hypotheti- 
cal question  which  assumed  to  represent  various  services  as 
performed  by  the  claimant  Smith,  and  all  the  statements  con- 
tained therein  are  unsupported  by  any  evidence.     (Code  Civ. 
Pro.  §  1337 ;  HewUtt  v.  Elmer,  103  K  Y.  156,  165  ;  Meaker 
V.  Fiero,  145  N.  Y.  165,  169 ;  Matter  of  Hunt,  110  N.  Y. 
278,  283;  Linkhauf\.  Lombard,  137  N.  Y.  417;  MatUr  of 
Harriot,  145  N.  Y.  540,  545.)    The  fourth  finding,  holding 
that  the  visits  and  services  stated  in  the  third  finding  were 
made  and  rendered  under  a  contract  understanding  between 
the  testatrix  and  the  claimant  Smith  for  payment,  is  unsup- 
ported  by  any  evidence.     {McCarthy  v.   Mayor,    etc.,  96 
N.   Y.    8;   Damdson   v.    W,    G.   Z.    Co,,    99   K   Y.  566; 
Williams  v.  Hutchinson,  3  N.  Y.    312;    Colly er  v.    CoU- 
yer,  113  N.  Y.  442;  Fisher  v.  Bishop,  36  Hun,  114;  108 
X.  T.  28 ;  Shakespeare  v.  Markham,  72  N.  Y.  400 ;  Kear- 
ny V.  McKeon,  85  N.  Y.  136  ;  In  re  Smith,  95  K  Y.  516  ; 
Vcm  Slootm  v.    Wheeler,  140  N.  Y.  633.)    The  surrogate 
erred  in  permitting  Alfred  B.  Smith,  one  of  the  executors,  to 
be  sworn  as  a  witness  and  testify  relative  to  personal  com- 
munications between  himself  and  the  testatrix  in  the  issue 
between  the  residuary  legatees  and  the  executors  upon  the 
contested  payment  made  by  the  executors  to  Melinda  Peters. 
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(Code  Civ.  Pro.  §  829 ;  Lyon  v.  Whittak^r,  77  Hun,  107 ; 
Ilohart  V.  Hohart,  62  N.  Y.  80  ;  Ch^irch  v.  Howard,  79  N. 
Y.  415;  Nearpass  v.  Gilman^  104  K  Y.  507;  Wallace  v. 
.S//'6/i/>?,  113  N.  Y.  238.) 

Frank  B.  Lown  for  respondents.  The  payment  to  Melinda 
Peters  having  been  made  by  the  executors  in  the  course  of 
their  duties  as  such,  and  upon  a  sworn  voucher,  the  presump- 
tion of  law  is  tliat  it  was  properly  made.  {In  re  Frazer^  92 
N.  Y.  239.)  The  burden  is  upon  the  objecting  parties  to  show 
that  the  payment  was  improperly  made.  {In  re  Frazer,  92  N. 
Y.  239  ;  Redfield's  Surr.  Prac.  788.)  The  testatrix  intended 
that  Miss  Peters  should  be  paid  for  her  services  rendered  as 
nurse,  and  the  testimony  of  the  executor  was  properly  received 
by  the  surrogate  as  to  directions  in  relation  thereto  given  him 
by  his  testatrix.  {In  re  Wilson,  103  N.  Y.  374;  Lodery. 
Whelpley,  111  N.  Y.  239;  In  re  Chase,  41  Hun,  203;  Bab- 
cock  V.  Dunn,  12  N.  Y.  S.  R.  841;  Cady  y.  Brennan,  64 
N.  Y.  S.  R.  505 ;  McLaughlin  v.  Webster,  141  N.  Y.  76.) 

Per  Curiam,  Upon  the  return  of  the  citation  the  execu- 
tors filed  their  account,  in  which  they  credited  themselves 
with  the  sum  of  $2,000  paid  by  them  to  one  Melinda  Peters 
for  care,  nursing  and  personal  attendance  upon  the  testatrix 
for  six  years  prior  to  her  death.  The  residuary  legatees 
objected  to  the  allowance  of  this  claim. 

Alfred  B.  Smith,  one  of  the  executors,  also  presented  a 
claim  against  the  estate  for  $9,000  for  alleged  services   ren- 
dered by  him  for  the  testatrix  in  taking  care  of  her  business, 
for  counsel  and  for  a  great  variety  of  personal  services  alleged 
to  have  been  rendered  by  liim  to  the  testatrix  at  her  request 
during  six  years  preceding  her  decease.     This  claim  in  beliali 
of  Alfred  B.  Smith  was  also  disputed,  and  its  allowance  resisted 
by  the  residuary  legatees.     The  two  claims,  viz.,  the  claim,  by 
the  two  executors  to  be  allowed  the  sum  paid  by  thera   to 
Melinda  Peters,  and  the  claim  of  Alfred  B.  Smith  to  have  his 
alleged  debt  e.sta])lislied  as  a  charge  against  the  estate,  were 
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separately  tried  and  separately  determined  upon  distinct  find- 
ings of  fact  and  law,  as  if  they  had  arisen  upon  separate  and 
distinct  proceedings.     The  decree  of  the  surrogate,  however, 
was  single,  and  embraced  his  decision  upon  both  matters.     He 
adjudged  and  determined  that  the  claim  of  Melinda  Peters 
was  valid,  and  that  the  executors  were  justified  in  allowing 
and  paying  it,  and  were  entitled  to  be  credited  with  the  pay- 
ment on  their  account.     In  respect  to  the  claim  of  Alfred  B. 
Smith  he  sustained  it  to  the  extent  of  $4,200,  which  sum  he 
found  to  be  due  to  him  for  services  rendered  for  the  testatrix. 
The  residuary  legatees  appealed  to  the  General  Term  from 
the  parts  of  the  decree  relating  to  these  two  items,  where  the 
decree   was  affirmed,  and  this  appeal  is  taken  by  them  from 
the  order  of  affirmance.     The  appeal,  so  far  as  it  relates  to  the 
claim  of  Alfred  B.  Smith,  should,  we  think,  be  affirmed.     It 
is  founded  in  the  main  upon  the  contention  that  the  evidence 
was  insufficient  to  justify  a  finding  that  the  services  rendered 
by  the  claimant  were  rendered  under  circumstances  which 
entitled  him  to  claim  compensation.     It  is  not  disputed  that  the 
attentions  of  the  claimant  to  the  testatrix  during  the  last  years  of 
her  life  were  most  assiduous,  and  that  he  was  called  upon  daily 
by  her  to  come  to  her  house,  and  on  many  days  several  times  a 
day,  to  consult  him  about  her  business,  and  that  at  her  request  he 
performed  a  great  variety  of  acts  in  relation  to  her  affairs  and 
devoted  much  time  and  attention  in  looking  after  her  estate 
and  in  complying  with  her  requests.     The  claimant  was  a 
lawyer,  and  on  the  hearing  before  the  surrogate  he  called  sev- 
eral lawyers  to  testify  as  to  the  value  of  the  services  so  ren- 
dered.    Tliey  were  persons  living  in  the  city  of  Poughkeepsie, 
where  the  claimant  and  the  testatrix  also  resided,  and  had  per- 
srmal    knowledge  to  some  extent  of   the   frequency   of   the 
claimant's  visits  to  the  decedent.     These  witnesses  were  asked 
a   liypothetical  question  based  on  the  facts  alleged  by  the 
claimant  to  have  been  proved,  and  were  asked  upon  the  facts 
thus  recited  as  to  the  value  of  the  claimant's  services.     The 
contestants  objected  to  the  question  on  the  ground  tliat  there 
was  no  basis  in  the  proof  in  respect   to  many  of  the  facts 
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averred  and  that  it  did  not  show  the  extent  of  the  services 
claimed  to  have  been  rendered.  No  objection  was  made  to 
the  competency  of  the  witnesses  to  give  an  opinion  as  to  the 
vahie  of  services  of  the  kind  mentioned  or  that  the  vahie  wa.* 
not  the  proper  subject  of  expert  evidence.  The  surrogate 
overruled  the  objection  and  permitted  the  witnesses  to  answer. 

We  think  the  objectfon  made  was  not  well  taken.  It  is 
true  that  the  evidence  of  services  rendered  related  to  a  great 
many  different  acts  and  was  in  respect  to  many  things  some- 
what indefinite  as  to  the  times  and  extent  of  the  services. 
But  we  think  that  all  the  assumed  facts  had  some  basis  in  the 
evidence  and  that  the  question  was  not  inadmissible  under  the 
objection  taken.  The  contestants  had  the  opportunity,  of 
which  they  availed  themselves,  to  test  on  cross-examination 
the  grounds  of  the  opinion  expressed  by  the  witnesses  and  to 
obtain  their  understanding  of  the  extent  of  services  rendered, 
which  would  justify  their  estimate  of  value.  Without  further 
detailing  the  proofs  given  we  are  of  opinion  that  enough  was 
shown  on  the  trial  before  the  surrogate  to  support  his  finding 
that  services  were  rendered  by  the  claimant  to  the  testatrix  at 
her  request,  of  the  value  fixed  by  the  surrogate,  and  that  he 
was  justified  in  allowing  the  claim  as  a  charge  against  the 
estate  in  favor  of  the  executor  Alfred  B.  Smith. 

In  respect  to  the  claim  made  by  the  executors  to  be  allowed 
in  their  account  the  sum  of  $2,000  paid  by  them  to  Melinda 
Peters,  we  think  the  decree  of  the  surrogate  allowing  the 
charge  must  be  reversed,  and  that  a  rehearing  must  be  had 
upon  that  question  for  the  error  of  the  surrogate  in  per- 
mitting Alfred  B.  Smith,  against  the  objection  of  the  con- 
testants, to  testify  to  conversations  had  by  him  with  the 
testatrix,  to  the  effect  that  Melinda  Peters  was  entitled  to 
be  paid  for  her  services  for  the  testatrix,  in  addition  to 
what  was  paid  her  as  housekeeper  for  the  testatrix  and 
the  sum  given  her  by  the  will.  Section  829  of  the  Code 
declares  that  upon  the  trial  of  an  action,  or  the  hearing  upon 
the  merits  of  a  special  proceeding,  "  a  party  or  person 
interested  in  the  event,  or  a  person  from,  through  or  under 
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whom  such  a  party  or  interested  person  derives  his  interest  or 
title  by  assignment  or  otherwise,  shall  not  be  examined  as  a 
witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the  party 
succeeding  to  his  title  or  interest  against     *     *     *     a  person 
deriving  his  title  or  interest  from,  through,  or  under  a  deceased 
person     *     *     *     concerning  a  personal  transaction  or  com- 
munication between  the   witness   and    the  deceased   person 
*    *    *    except,"  etc.     The  executor  Alfred  B.  Smith  was 
precluded  by  this  section  from  testifying  to  the  conversations 
in  question  with  the  testatrix.     The  matter  of  the  accounting 
was  a  special  proceeding.     The  executors  were  the  only  persons 
interested  in  the  event  of  the  accounting  as  to  this  claim.     They 
had  paid  Melinda  Peters  the  $2,000,  and  the  sole  question  was 
whether  they  were  entitled  to  credit  for  such  payment.     It 
was  solely  a  question  between  the  executors  claiming  to  be 
allowed  the  credit  and   the  contesting   legatees.      The  con- 
testants were  persons  deriving  title  as  residuary  legatees  to 
the  property  of  the  testatrix  under  her  will,  remaining  after 
payment   of   lawful   debts   of   the   decedent  and    the   prior 
legacies.     The  executor  Alfred  B.  Smith,  although  interested 
in  the  event,  was  permitted  to  testify  in  behalf  of  himself  and 
his  co-executor,  to  declarations  of  the  decedent  upon  a  material 
point,  against  parties  deriving  an  interest  or  title  under  the 
same  decedent,  and  whose  interests  were  hostile  to  the  claim 
made  by  the  executors.     This  was  plainly  in  the  teeth  of  the 
statute. 

We  think  the  judgment  of   the    General    Term   and   the 
decree  of  the  surrogate  should  be  reversed  and  a  rehearing 
ordered  before  the  surrogate  as  to  the  question  whetlier  the 
executors  were  entitled  to  be  credited  in  their  account  with 
the  sum  paid  to  Melinda  Peters,  and  that  in  all  other  respects 
the  decree  of  the  surrogate  and  its  affirmance  by  the  General 
Term  should  stand,  without  costs  to  either  party  in  this  court. 
All  concur. 
Judgment  reversed. 
17 
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Fbancis  Higgins,  as  Receiver  of  The  Nobth  Rivee  Bank  in 
the  City  of  New  York,  Appellant,  v.  John  J.  Ridgway, 
Respondent. 

1.  Promissory  Note  —  Conditional  Delivery.  It  is  a  defense  to  the 
enforcement  of  a  promissory  note  against  the  maker  by  the  party  to  whom 
he  delivered  it,  that  the  note  was  without  consideration  and  was  delivered 
upon  the  condition  that  the  maker  should  not  be  liable  thereon. 

2.  Evidence  op  Conditional  Delivery.  As  between  the  original 
parties  to  a  promissory  note,  and  others  having  notice,  a  conditional 
delivery,  as  well  as  want  of  consideration,  may  be  shown;  and  parol  evi- 
dence that  the  delivery  was  conditional  and  of  the  terms  of  the  condi- 
tion is  not  open  to  the  objection  of  varying  or  contradicting  the  written 
contract. 

Higgins  v.  Ridgtoay,  90  Hun,  808,  affirmed. 

(Submitted  May  7,  1897;  decided  May  14.  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  19,  1895,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Benjamin  Yates  for  appellant.  The  evidence  was  not 
sufficient  to  submit  to  the  jury  the  question  whether  an  agree- 
ment had  been  made  between  the  defendant  and  the  president 
of  the  bank  that  the  defendant  would  not  be  held  liable  upon 
the  note,  and  the  plaintiflfs  motion,  at  the  close  of  the  case, 
should  have  been  granted.  {Mead  v.  Ifat.  BanJc^  89  Hun, 
102.)  The  case  at  bar  is  not  that  of  a  condition  not  complied 
with  or  of  a  failure  of  consideration,  but  an  attempt  to  prove 
an  agreement  that  absolutely  contradicts  the  terms  of  the  note 
and  nullifies  it.  {Benton  v.  Martin^  52  N.  Y.  570 ;  JBookn 
ataver  v.  Jayne^  60  N.  Y.  146 ;  A,  S.  Bank  v.  Sa/oery,  82  N. 
Y.  291.)  The  agreement  alleged  to  have  been  made  between 
the  defendant  and  the  president  of  the  North  River    IBank 
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was  one  that  he  was  not  authorized  to  make,  and  was  not 
binding  upon  the  bank.  The  defendant  must  be  presumed  to 
have  known  that  in  making  such  an  agreement  the  president 
exceeded  his  authority.  (Arend  v.  Smith,  151  N.  Y.  502 ; 
Ch^ver  V.  P.  S.  <&  L.  E.  R,  R,  Co.,  150  K  T.  59; 
Jmuon  V.  C.  S.  Bank,  122  N.  Y.  135 ;  H.  Nat  Bank  v.  A. 
D.  (&  T.  Co.,  148  N.  Y.  612 ;  £nox  v.  K  M.  A.  Co.,  US  K 
T.  441 ;  Fox  v.  R.  ff.  Co.,  90  Hun,  365.)  The  defendant 
should  not  have  been  allowed  to  testify  that  he  did  not  in  any 
way,  shape  or  form,  receive  anything  for  the  note  from  the 
bank  or  from  any  other  person,  or  that  he  was  not  credited 
with  the  North  River  Bank  with  any  sum  of  money  or  any 
credit  by  reason  of  the  note  in  suit,  or  any  of  its  predecessors. 
(Z.  N^at  Bank  v.  BuUer,  16  Misc.  Eep.  566.) 

Edward  F.  O^Dwyer  for  respondent.  The  agreement 
relieved  the  defendant  from  liability.  {O.  Nat.  Bank  v.  Col- 
well,  57  Hun,  169.) 

Maetin,  J.  This  action  was  brought  by  the  plaintiff,  as 
receiver  of  the  North  River  Bank,  upon  a  promissory  note, 
dated  October  31, 1890,  whereby  the  defendant  promised  to  pay 
to  the  order  of  himself  fourteen  thousand  two  hundred  and 
tif  ty  dollars  at  the  North  River  Bank.  The  note  was  indorsed 
by  the  defendant  and  delivered  to  the  president  of  the  bank 
at  which  it  was  payable. 

The  defendant  interposed  an  answer  denying  that  the  note 
was  delivered  for  value,  or  that  there  was  any  amount  due 
thereon.  As  a  further  defense,  he  alleged  that  it  was  without 
consideration,  made  for  the  accommodation  of  the  bank,  and 
delivered  upon  an  express  agreement  that  the  defendant 
should  not  be  held  liable  thereon.  At  the  time  the  note  was 
made,  the  defendant  was  a  clerk  for  Paige,  Carey  &  Co, 
Paige  was  a  director  of  the  bank  and  the  firm  had  extensive 
dealings  with  it. 

There  was  a  conflict  in  the  evidence  as  to  what  occurred 
bet\Feen  the  parties  when  the  note  was  delivered,  but,  as  the 
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jury  found  in  favor  of  the  defendant,  liis  version  of  the  trans- 
action must  be  regarded  as  correct.  lie  testified  that  he  knew 
the  president  and  cashier  of  the  bank,  and  that  he  had  a  con- 
versation with  the  former  at  the  time  the  note  in  suit  was 
given,  and  also  when  the  original  note  was  made  which  it 
was  given  to  renew ;  that  in  1889,  w^hen  the  first  note  was 
delivered,  the  president  told  him  he  wanted  him  to  make  a 
note  for  fifteen  thousand  dollars ;  that  he  asked  hira  what  it 
was  for;  told  him  that  he  was  a  clerk;  was  not  responsible 
for  fifteen  thousand  cents ;  his  note  was  not  good ;  he  could 
not  pay  it ;  that  he  didn't  want  to  do  any  such  thing ;  that  he 
then  asked  tlie  president  what  it  was  for;  that  the  latter 
replied,  it  was  for  the  bank ;  that  he  then  replied,  "  I  don't 
want  to  make  a  note  for  any  purpose,  because  I  am  not  respon- 
sible and  could  not  pay  it,  and  I  don't  want  to  do  it ; "  to 
which  the  president  then  replied,  "  You  will  not  be  responsi- 
ble for  it ;  you  will  not  be  held  on  the  note ;  you  will  get 
nothing  for  it,  and  1  tell  you  that  you  will  not  be  held  on  the 
note."  He  further  testified  that  he  had  another  convei'sation 
with  the  president  at  the  time  the  note  in  suit  was  delivered ; 
that  he  did  not  want  to  renew^  it,  and  he  told  the  president  lie 
did  not,  to  w^hicli  he  replied,  "  You  take  no  risk  on  it ;  you 
are  not  held  on  the  note ;  you  assume  no  obligation  on  that 
note."  The  defendant  also  testified  that  he  received  no  bene- 
fit from  the  note,  either  from  the  bank  or  otherwise. 

On  the  trial  tlie  plaintiff  requested  the  court  to  direct  a  ver- 
dict in  his  favor  for  the  amount  of  the  note,  which  was  denicKl, 
and  he  duly  excepted.  He  also  excepted  to  that  portion  of 
the  charge  which  submitted  to  the  jury  the  question  whether 
the  agreements  or  transactions  w^ere  as  claimed  by  the  defend- 
ant, and  instructed  them  tliat  if  they  found  they  were,  their 
verdict  should  be  for  the  defendant.  These  exceptions  present 
the  only  matters  to  be  determined  upon  this  appeal. 

In  the  discussion  of  them,  the  facts  testified  to  by  the 
defendant  must  be  regarded  as  established.  The  defendant's 
indorsement  was  for  the  accommodation  of  the  bank,  and  he 
received  no  benefit   from   the   note.     This  was  known   and 
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understood  by  the  president  when  the  note  was  delivered.     It 
was  delivered  to  him  wliile  acting  for  the  bank.     Thus,  the 
question  is  presented,  whether  the  transactions  and  agreements 
testified  to   by   the   defendant   constituted   a   valid   defense 
to  the    action,    his   note    having  been    without    considera- 
tion, and  delivered  upon  the  express  condition  that  he  should 
not  be  liable  thereon.    In  Garfield  National  Bank  v.  Colwell 
(57  Hun,  169),  where,  at  the  time  a  note  was  discounted,  tliere 
was  a  distinct  understanding  between  the  maker  and  the  bank 
discounting  it,  that  the  former  should  incur  no  liability  by 
signing  the  note,  it  was  held  that  he  was  not  liable  thereon  to 
the  bank  whicJi  discounted  it.      The  decision  in  that  case  was 
ba.«ed  upon  Benton  v.  Martin  (52  N.  Y.  570)  and  Seymour  v. 
Cowing  (4  Abb.  Ct.  App.  Dec.  200).     In  the  Benton  case  it 
was  held  that  instruments,  not  under  seal,  may  be  delivered  to 
one  to  whom  they  are  payable  upon  conditions,  the  observance 
of  which  is  essential  to  their  validity ;  that  the  annexing  of 
such  conditions  to  the  delivery  is  not  an  oral  contradiction  of 
the  written  obligation ;  that,  as  it  needs  a  delivery  to  make  an 
obligation  operative,  the  effect  of  it,  and  the  extent  to  which 
the  instrument  is  to  become  operative,  may  be  limited  by  the 
condition  attending   its  delivery,  and   that,  as  between  the 
original  parties  and  others  having  notice,  the  want  of  consid- 
eration may  be  shown.     In  Sexjmour  v.  Coicing  it  was  in  sub- 
stance held,   that  where   one   party  delivered   his   notes  to 
another,  the  person  delivering  them  might  prove  that  they 
were  not  delivered  as  binding  obligations  against  him,  and  that 
they  were  without  consideration,  and,  consequently,  void.     In 
Bookstaver  v.  Jayne  (60  N.  Y.   146)  it  was  held  that  any 
instrument  not  under  seal,  including  a  promissory  note,  may 
be    delivered    upon    conditions,    the    observance   of    which 
between  the  parties  is  essential  to  its  validity. 

The  question  here  arises  whether  the  transaction,  as  testified 
to  by  the  defendant,  constituted  a  conditional  delivery  of  the 
Dote  so  as  to  fall  within  the  principle  of  the  foregoing  cases, 
or  whether  the  defendant's  testimony  was  an  attempt  to  vary 
or  contradict  the  written  contract  between  the  parties,  and. 
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consequently,  inadmissible.  We  think  the  import  of  the 
defendant's  evidence  is  that  the  delivery  of  the  note  in  suit, 
as  well  as  the  note  it  was  given  to  renew,  was  conditional  and 
was  for  the  accommodation  and  to  serve  some  particular  pur- 
pose of  the  bank.  Therefore,  as  there  was  no  consideration 
for  the  note,  and  as  the  bank  could  not  be  regarded  as  a  bona 
fide  holder,  we  are  of  the  opinion  that  the  plaintiff's  excep- 
tions to  the  refusal  of  the  court  to  direct  a  verdict  for  the 
plaintiff,  and  to  the  charge  of  the  court,  were  invalid. 

We  think  the  learned  General  Term  properly  disposed  of 
the  case  and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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George  S.  Clay  et  al..  Appellants,  v,  Lucretia  M.  Wood  et 
al.,  Respondents. 

1.  Wn.L  —  Qualification  op  Absolute  ()\t^.  Where  there  is  an 
absolute  gift  of  real  or  personal  property,  in  order  to  qualify  it,  or  cut  it 
down,  the  latter  part  of  the  will  should  show  an  equally  clear  intention  t^ 
do  so,  by  the  use  of  words  definite  in  their  meaning,  and  by  expressions 
which  must  be  regarded  as  imperative. 

2.  Precatory  Words  —  Imposition  of  a  Trust.  Whether  precatory 
words  in  a  will  shall  be  accorded  such  force  as  to  deprive  the  donee  of 
the  absolute  right  of  disposal  and,  thereby,  qualify  the  beneficial  interest 
in  the  gift,  must  be  determined  in  connection  with  what  may  be  gathered 
from  the  rest  of  the  will  as  an  intention  reconcilable  with  the  idea  of  a 
trust  imposed  upon  the  legal  estate.  Where  to  impose  such  a  trust  would 
nullify  previous  expressions  in  the  will  and  create  a  repugnancy  between 
its  different  parts,  the  rules  of  construction  forbid  the  attempt. 

3.  Will  Construed.  A  will  gave  to  the  testator's  wife  certain  real 
and  personal  property  to  have  and  to  hold  "  unto  her  and  to  her  heirs, 
executors,  administrators  and  assigns  forever/'  with  legacies  to  others 
which  were  declared  not  to  be  a  charge  upon  the  property  given  to  the 
wife,  and  then  gave  all  the  residue  of  the  estate  to  the  wife  and  '*  to  her 
heirs,  executors,  administrators  and  assigns  forever,"  followed  by  these 
words  :  "  And  it  is  my  desire  and  request  that  my  said  wife  do  sustain, 
provide  for  and  educate  L.,  the  daughter  of  my  said  adopted  daughter  J. 
And  it  is  my  further  desire  and  request  that  my  wife  do  make  the  said  L., 
J.  and  my  nephews  and  nieces,  the  children  of  my  brothers  C.  and  G. , 
joint  heirs  after  her  death  in  the  said  estate  which  by  this  will   I  have 
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bequeathed  to  my  said  wife."  Held,  that  the  testator  intended  an  absolute 
gift  to  his  wife  of  his  real  and  personal  property,  except  the  legacies  to 
others,  with  an  absolute  right  of  disposal;  that  such  gift  was  not  qualified 
by  the  subsequent  precatory  clause ;  and  that,  hence,  no  trust  or  power  in 
trust,  in  favor  of  the  persons  mentioned  in  that  clause,  was  created  thereby. 
Clay  V.  Wood,  91  Hun,  398,  affirmed. 

(Argued  May  7,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  23,  1895,  which  affirmed  a  judgment  of  Special 
Term  dismissing  the  complaint. 

This  action  was  brought  for  the  partition  of  real  property 
and  it  involves  the  construction  of  the  will  of  William  W. 
Clay,  deceased.  By  that  will  the  testator,  after  directing  the 
payment  of  his  debts  and  funeral  expenses,  and  particularly 
an  indebtedness  secured  by  mortgage  upon  his  house  and  lot, 
in  the  second  clause  gave  to  his  wife  Lucretia,  "  and  to  her 
heire  and  fissigns  forever,"  the  house  and  lot  mentioned  and, 
also,  his  household  goods  and  personal  effects  in  said  house, 
"to  have  and  to  hold  the  said  house  and  lot  to  her  my  said  wife 
Lucretia  M.  Clay  and  to  her  heirs  and  assigns  forever  and  to 
have  and  to  hold  the  said  household  goods,  etc.,  unto  her,  my 
said  wife,  Lucretia  M.  Clay,  and  to  her  heirs,  executors,  admin- 
istrators and  assigns  forever."  He  also  gave  to  her  the  sum 
of  $20,000.  In  the  third  and  fourth  clauses  he  gave  legacies 
to  his  brothers,  to  a  sister,  to  nephew^  and  to  an  adopted 
daughter ;  providing  at  the  same  time,  that  none  of  those 
legacies  should  be  a  charge  upon  the  house  and  lot  and  house- 
hold goods,'etc.,  which  he  had  given  to  his  wife.  By  the  fifth 
clause,  he  gave  all  the  residue  of  his  estate  to  his  wife  and 
*•  to  her  heirs,  executors,  administrators  and  assigns  forever," 
and  then  stated  as  follows :  "  And  it  is  my  desire  and  request 
that  my  said  wife  do  sustain,  provide  for  and  educate  Lucretia 
M.  Wood,  the  daughter  of  my  said  adopted  daughter  Joseph- 
ine M.  Wood.  And  it  is  my  further  desire  and  request  that 
my  wife  do  make  the  said  Lucretia  M.  Wood,  Josephine  M. 
Wood  and   my   nephews   and   nieces,   the   children   of   my 
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brothers  Caleb  S.  Clay  and  George  Clay,  joint  heirs  after  her 
death  in  the  said  estate  which  by  this  will  I  have  bequeathed 
to  my  said  wife." 

The  question  in  this  ease  arises  upon  the  effect  to  be  given 
to  that  concluding  sentence  of  the  fifth  paragraph.  The 
plaintiffs,  who  are  the  nephews  and  nieces  referred  to  therein, 
claim  in  their  complaint  tliat  a  trust  was  thereby  created  in 
favor  of  the  persons  named  and  that  Lucretia  M.  Clay,  the 
widow  of  the  testator,  having  died,  those  persons  had  become 
tenants  in  common  of  the  property,  or  entitled  thereto  under 
the  trust  alleged.  It  appears  that  Mrs.  Clay  died,  leaving  a 
will,  whereby  she  gave  the  property  equally  to  Josephine  M. 
Wood  and  Lucretia  M.  Wood. 

At  Special  Term  the  complaint  was  dismissed  on  the  merits. 
Upon  appeal  by  the  plaintiffs,  the  judgment  of  dismissal  was 
affirmed  at  the  General  Term  and  the  plaintiffs  have  further 
appealed  to  this  court  from  the  judgment  of  affirmance. 


Joh7i  F,  Dillon^  Rush  Taggart  and  Harry  Huhhard  for 
appellants.     Lucretia  M.  Clay  took  the  ownership  of  the  per- 
sonal property  and  the  legal  fee  in  the  real  estate,  subject  as  to 
both  classes  of  property,  to  a  power  in  trust  or  a  trust  in  favor 
of  the  enumerated  persons  and  classes  of  persons  specified  in 
the  last  clause  of  paragraph  5  of  the  will.    {Dominick  v.  Sayre^ 
3  Sandf .  560  ;  CoUo7i  v.  Coltoii,  10  Sawy.  325  ;  127  U.  S.  300  ; 
Taygart  v.  Murray,  53  N.  Y.  233  ;  Freeman  v.  Coit,  96  N. 
Y.  63  ;  Phillips  v.  Phillips,  112  N.  Y.  197 ;  Warner  v.  Bate^, 
98  Mass.  274 ;  Brings  v.  Penny,  3  M.  &  G.  546 ;  Larahe  v. 
Fames,  L.  R.  [6  Ch.  Div.]  597  ;  In  re  Hutchinson,  L.  R.  [8  Ch. 
Div.]  540  ;  In  re  Adams,  L.  R.  [27  Ch.  Div.]  394 ;  Biker  v. 
leo,  115  N.  Y.  93.)     Under  the  statutes  of  this  state  the  5th 
paragraph  of  the  will  created  a  power  in  trust  for  the  benefit  of 
the  persons  and  classes  of  persons  named  therein.    {Domini^^k 
V.  Sayre,  3  Sandf.  555  ;  Srnith  v.  Floyd,  140  N.  Y.  3a7  ; 
R.  S.  [Sth  ed.]  2445,  §§  74,  78,  79,  94-96,  100,  106 ;  Dehiney 
V.  McCormack,  88  N.  Y.  174 ;  Hill  on  Trustees,  86 ;  1  Wash- 
bum  on  Real  Prop.  [5tli  ed.]  88 ;  Sugden  on  Powers,  588 ; 
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Brierley  v.  BrierUy^  12  Reporter,  151.)  The  answer  in  this 
case  raises  no  issue  upon  any  material  facts.  The  court  should, 
therefore,  not  only  reverse  the  judgment,  but  enter  the  judg- 
ment which  the  court  below  should  have  entered,  granting  to 
the  appellants  the  relief  prayed  for  without  causing  the  delay 
of  sending  the  case  back  for  a  new  trial.  (Convoy  v.  Camp- 
Mi,  13  J.  &  S.  326 ;  Baker  v.  L&Der,  6  Hun,  114 ;  67  N.  Y. 
304 ;  Hannay  v.  Pell^  3  E.  D.  Smith,  432 ;  Griffin  v.  Mar- 
quardt,  17  N.  Y.  28 ;  Edraonston  v.  McLoud,  16  K  Y.  543.) 
The  rule  of  construction  that  wherever  the  will  begins  with 
an  absolute  gift,  in  order  to  cut  it  down,  the  latter  part  of  the 
will  must  show  as  clear  an  intention  to  cut  down  the  absolute 
gift  as  the  prior  part  does  to  make  it,  has  no  application  to  the 
present  case,  or,  if  applied,  the  power  in  trust  is  valid  within 
the  rule.  {Bymea  v.  StilweU,  103  N.  Y.  453 ;  Thomhill  v. 
Hall,  2  CI.  &  Fin.  22;  Stevenson  v.  LesUy,  70  N.  Y.  512; 
Tucker  v.  Bishop,  16  N.  Y.  402 ;  Teed  v.  Morton,  60  N.  Y. 
506  ;  Johnson  v.  Valentine,  4  Sandf.  37 ;  3  Washburn  on  Heal 
Prop.  511 ;  Bisson  v.  W.  S.  R.  R.  Co,,  143  N.  Y.  125.) 

James  L,  Bishop  for  respondents.     The  testator's  intention 
as  expressed  in  the  will  was  to  give  his  wife  the  full  bene- 
ficial interest  and  right  of  disposal  of  the  property  left  to  her. 
No  precatory  trust  can,  therefore,  arise  in  favor  of  the  plain- 
tiflfs.     {Cowman  v.  Harrison,  17  L.  &  E.  R.  290 ;  Ilowarth 
Y.  DeweU,  6  Jur.  [N.  S.]  1360 ;  Kelly  v.  Kelly,  61  N.  Y.  47 ; 
Matter  of  Gardner,  140  N.  Y.  122 ;  Rosehoom  v.  Roseboom, 
81  X.  Y.  356;    Williams  v.  Williams,  49  Md.  572;  Bland 
V.  Bland,  2  Cox's  Ch.  349 ;    Wynne  v.  Hawkins,  1  Bro.  Ch. 
179  ;  Pathmo/n  v.  Filliter,  3  Ves.  7  ;  Perry  on  Trusts,  §§  115, 
llfi ;   Jackson  v.  Bull,  10  Johns.  19;  Yan  Home  v.  Camp- 
Ifell,  lOO  N.  Y.  287.)     The  controlling  rule  of  construction  is, 
that  wherever  the  will  begins  with  an  absolute  gift,  in  order  to 
ciit  it  down  the  latter  part  of  the  will  must  show  as  clear  an 
intention  to  cut  down  the  absolute  gift  as  the  prior  part  does 
to  make  it.     {Matter  of  Gardner,  140  N.  Y.  123  ;  Clarke  v. 
Leupp^  38  N.  Y.   228 ;  Byrnes  v.  StilweU,  103  N.  Y.  453, 
18 
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460  J  Camphell  v,  Beaumont^  91  N,  Y.  464 ;  Rosehoom.  v. 
Moseboom^  81  N.  Y»  356 ;  Ootkout  v,  Rogers,  59  Him,  97 ; 
Lamhe  v,  Eames^  L.  R  [10  Eq.]  267 ;  1  Jarman  on  Wills 
[5th  Am,  ed.],  6S0-694;  Uhpkins  v,  <?/im;,  111  Penii.  St. 
287 ;  In  re  Biggies^  L,  R  [39  CL  Div,]  353;  In  re  Hamil- 
tm,  K  K,  [2  Ch,  Div,  1895]  370.) 

Gray,   J.      Upon   reading  this  will   we  can   infer  some 
conflict  in  the  mind  of  the  testator  with  respect  to  the  ulti- 
mate diBpoeition   whicli   he   &lionld   make  of    his  property. 
It  was  aa  to  how  he  might  benefit  the  persons  named  in 
the  fifth  clause,   after  his  widow's  death.     He  could  have 
created,  in  terms,  a  life  estate  in  his  wife,  with  a  remainder  over 
in  their  favor,  in  which  ease  thei^e  would  be  a  certainty  with 
respect  to  their  interest ;  or  lie  eouhl  have  created  a  power  of 
appointment  in  their  favor  with  a  like  certainty  ;  or  he  could 
take  the  course  which  he  did,  namely,  of  dec>iring  that  hi?  wafe 
should  make  them  *'  her  heirs."     The  mental  conflict  wa'^  not 
Bcrions  respecting  the  superior  claims  of  his  wife,  as  we  seem 
clearly  to  see  from  tlie  careful  and  elaborate  provisions  of  his 
will ;  but  it  appears  when  we  read  his  expressions  of  desire 
and  of  request,  addressed  to  liis  wife  resi>ecting  a  disposition 
of  the  estate  wiiich  he  had  given  to  her,  and  which  she  might 
well  have  heeded.     Wliat  was  the  dominant  intention  uf  Mr. 
Clay  in  making  his  will  a,^  he  did  ?     To  discover  that  we  nmst 
take   into  consideration  the  whole   scheme  of  the  will  and 
weigh  the  expressions  which  lie  htis  made  use  of,  when  defin- 
ing the  interest  of  hifi  wife.     Whether  the  will  in  question 
was  drawn  with  the  aid  of  a  lawyer,  or  by  a  lay  hand,  we  are 
not  informed.     The  language  is  somewhat  inartificial  aiKh  yet, 
it  is  so  plain  and  emphatic  as  to  leave  little  room  for  doul»t  in 
the  mind,  as  to  what  was  the  principal  purpose  of  the  tosrator. 
His  general  scheme  was  to  give  everything  to  his  wife  upon  his 
death,  except  the  legacies  whicli  he  gave  by  the  third  and  fourth 
clauses.    That  was  the  simple  plan  wliich  he,  evidently,  liad  in 
mind   and   the   question   is   whether  the   disposition   which 
he  made,  resulted  investing  in  her  the  fn!I  beneficial  inter- 
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est  in,  and  an  absolute  right  of  disposal  of,  the  property; 
or  whether,  as  the  appellants  claim,  a  trust  was  created 
with  respect  to  that  property,  or  a  power  of  trust  impera- 
tive in  its  nature.  It  is  very  earnestly  and  ably  argued 
in  behalf  of  the  appellants  that,  by  force  of  the  last  clause 
in  the  fifth  paragraph  of  the  will,  while  the  widow  took  a 
legal  estate  in  fee,  it  was  subject,  as  to  the  real  and  personal 
property,  to  a  trust,  or  to  a  power  in  trust,  in  favor  of  the  per- 
sons and  the  classes  of  persons  named  therein,  and  they  base 
the  argument  upon  the  proposition,  substantially,  that  the  pro- 
vision is  couched  in  such  precatory  words  as  to  fulfill  all  the 
conditions  named  by  the  authorities  as  requisite  to  create  a 
trust ;  in  that  the  words  used  exclude  any  option  or  discretion 
in  the  wife  and  the  subject  of  the  request  and  the  objects  of 
the  bounty  are  definitely  pointed  out.  They  argue,  too,  that 
the  relations  sustained  by  the  persons  named  to  the  testator 
are  such,  and  are  shown  by  other  parts  of  the  will  to  be  such, 
as  to  indicate  a  strong  interest  on  his  part  to  make  the  gift. 
If,  however,  the  conclusion  must  be  reached  that  the  testator 
intended  an  absolute  gift  to  his  wife  of  his  real  and  personal 
property,  carrying  with  it  an  absolute  right  of  disposal,  then 
it  will  become  unnecessary  for  us  to  consider  questions  of  trust  or 
of  power  in  trust ;  for  the  existence  of  an  absolute  and  beneficial 
estate  in  fee  in  the  widow  would  be  equally  destructive  of  the 
claim  of  a  trust,  or  of  the  claim  of  an  imperative  trast  power. 
The  testator,  it  must  be  admitted,  was  very  emphatic  in 
the  use  of  language,  when  defining  the  nature  of  the  hold- 
ing by  his  wife  of  the  estate  devised  and  bequeathed.  When 
he  gave  to  her  the  house  and  lot  where  he  resided,  he  added 
the  words,  "and  to  her  heirs  and  assigns  forever."  In  the 
same  paragraph,  where  he  had  so  given  her  the  house  and  lot 
and,  also,  aU  of  his  household  goods  and  effects,  he  repeats 
that  she  was  "  to  have  and  to  hold  the  said  house  and  lot  to 
her  *  *  *  and  to  her  heirs  and  assigns  forever ; "  and  he 
states  with  reference  to  the  personal  effects  that  she  was  to 
have  and  to  hold  them  "  unto  her  *  *  *  and  to  her  heirs, 
executors,  administrators  and  assigns  forever."     This  repeti- 
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tioii  of  language,  indicating  completeness  and  perpetuity  of 
ownership,  arrests  the  attention.     It  will  be  observed,  too, 
that  there  was  discrimination  in  the  employment  of  language 
defining  her  holding,  in  the  use  of  words  which  would  be 
appropriate  in  speaking  of  the  succession  to  either  class  of 
property.     He  had  been  particular,  in  the  first  clause,  to  direct 
that,  in  the  payment  of  his  debts,  the  mortgage  upon  the 
house  and  lot  should  be  discharged,  and  he  was  equally  par- 
ticular, in  the  promotion  of  the  interests  of  his  wife,  in  direct- 
ing, in  the  fourth  clause,  that  the  legacies  given  should  not  be 
a  charge  upon  either  the  house  and  lot,  or  the  personal  effects 
mentioned.     When  he  disposes  of  his  residuary  estate,  in  the 
fifth  clause,  he  is  again  emphatic  in  defining  the  estate  which 
his  wife  shall  take  therein,  by  giving  it  to  her  "  and  to  her 
heirs,  executors,  administrators  and  assigns  forever."     Again, 
in  expressing  his  desire  and  request  as  to  the  disposition  to  be 
made  by  his  wife,  in  that  clause,  he  refers  to  "  the  said  estate 
which  by  this  will  I  have  bequeathed  to  my  said  wife."     It  is 
hardly  conceivable  that  the  intention  of  a  testator  that  his 
wife  should  have  the  absolute  title  to,  and  the  completest  right 
of  disposal  of  the  estate  given,  could  be  stated  in  more  forci- 
ble language.     The  words  which  have  been  sometimes  used, 
and  which  the  counsel  for  the  appellants  think  would  be  more 
appropriate  to  express  the  intention  to  make  an  absolute  gift 
to  the  wife,  such  as  "  with  full  power  of  disposal,"  or  "  for  her 
sole  use  and  benefit,"  would  not  be  any  stronger  and,  indeed, 
would  seem  to  be  more  appropriately  used  when  providing 
for  the  case  of  a  married  woman  and  to  protect  her  against 
her  husband's  acts.     AVhere  there  is  an  absolute  gift  of  real  or 
personal  property,  in  order  to  qualify  it,  or  to  cut  it  down,  the 
latter  part  of  the  will  should  show  an  equally  clear  intention 
to   do   so,  by  the  use  of   words   definite  in  their   meaning, 
and  by  expressions  which  must  be  regarded  as  imperative. 
That  is  a  general  rule  and  can  it  be  said  of  the  concluding 
clause  of  this  fifth  paragraph  that  it  stands  the  test  ?      We 
cannot  think  so.     It  undoubtedly   contains   the   desire    and 
request  of  the  testator  that  his  wife  should  make  the  persons 
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named  her  "  joint  heirs  "  after  death  ;  but  in  view  of  the  very 
emphatic  and  precise  language,  which  he  had  seen  fit  to 
employ  in  defining  the  estate  which  his  wife  should  take  in 
his  property,  it  would  be  going  too  far  in  the  effort  to  give 
effect  to  the  testator's  desire  to  hold  that  it  dominated  his  pre- 
vious expressions  of  intention  and  affected  their  legal  force 
and  significance. 

In  Phillips  V.  Phillips  (112  N.  T.  197),  a  case  upon  which 
much  reliance  is  placed  by  the  appellants,  Judge  Finch 
observed  of  the  testator's  will,  in  the  course  of  his  opinion, 
"  that  in  the  gift  to  his  wife  he  does  not  add  words  that  could 
seem  inconsistent  with  a  subsequent  charge  upon  it,  as  for  her 
own  use  and  benefit,  or  to  her  and  her  heirs  forever,  but  leaves 
the  path  to  a  trust  or  a  charge  unobstructed  so  far  as  possi- 
ble." That  case  differed  from  the  present  one,  in  that  the 
testator  "  wished  "  his  wife,  who  was  his  executrix,  "  if  she 
finds  it  always  convenient,"  to  pay  to  his  sister  and  brother 
during  their  lives  the  interest  on  $10,000.  In  that  case  there 
was  no  cutting  down  of  his  wife's  fee  to  a  life  estate ;  but,  it 
being  seen  that  a  gift  was  made,  dependent  only  upon  the 
fact  of  ability  to  do  so,  a  precatory  trust  was  deemed  to  have 
been  created  with  respect  to  the  aimuities.  The  very  words 
of  distinction  pointed  out  by  Judge  Finch  are  present  here. 
In  the  Matter  of  Gardner  (140  X.  Y.  122),  the  testator  gave 
the  residue  of  his  estate  to  his  wife,  to  have  and  to  hold  the 
same  to  her  and  her  assigns  forever;  providing  that  what 
should  remain  unexpended,  or  undisposed  of  at  her  death,  he 
gave  to  his  son  and  his  heirs.  The  testator  added  this  clause  : 
"  And  I  expect  and  desire  that  my  said  wife  will  not  dispose 
of  my  said  estate  by  will  in  such  a  way  that  the  whole  that 
might  remain  at  her  death  shall  go  out  of  my  own  family  and 
blood  relation."  It  was  held  that  "  the  estate  of  the  wife  was 
not  qualified  by  the  precatory  words  mentioned "  and  that 
they  were  "  merely  the  expression  of  an  expectation  or  desire." 
The  construction  of  a  trust  was  refused  by  us;  upon  the 
ground  that  the  words  of  the  will  in  the  first  instance  clearly 
indicated  a  disposition  in  the  testator  to  give  the  entire  inter- 
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est,  use  and  benefit  to  the  donee.  In  In  re  Hamilton  (L.  K.  [2 
Chanc.  Div.  1895]  370),  which  is  relied  upon  in  tlie  prevailing 
opinion  at  the  General  Term,  the  following  language  is  used : 
"  I  give,  bequeath  and  appoint  to  my  dear  nieces  ♦  *  * 
the  sum  of  £2,000  apiece  for  their  sole  and  separate  use  and 
to  be  independent  of  their  husbands,  and  I  wish  them  to 
bequeath  the  same  equally  between  the  families  of  my  nephew 
Silver  Oliver  and  my  dear  niece  Mrs.  Packenham  in  such 
mode  as  they  shall  consider  right."  It  was  held  that  the 
nieces  took  absolutely  and  a  construction  of  the  words  was 
refused,  which  should  imply  that  the  ladies  took  for  life  only, 
instead  of  absolutely. 

We  are  referred  to  many  cases  on  the  one  side  and  on  the 
other ;  but   precedents   in    will   cases  are  not  very  satisfac- 
tory  aids  in   reaching  a   conclusion   in   the  work  of  inter- 
pretation ;  for  each  will  will  differ  in   its  scheme,  as  in  its 
forms  of  expression.     At  most,  they  furnish  illustrations  of 
the    application    of    those    general    rules    of    construction, 
which  have  been  laid  down  in  the  decisions  of  the  courts. 
Whether  the  precatory  words  in  a  will  shall  be  accorded  such 
force  as  to  deprive  the  donee  of  the  absolute  right  of  disposal 
and,  thereby,  qualify  the  beneficial  interest  in  the  gift,  must 
be  determined  in  connection  with  what  may  be  gathered  from 
the  rest  of  the  will  as  an  intention  which  would  be  reconcila- 
able  with  the  idea  of  a  trust  imposed  upon  the  legal  estate. 
Where  to  impose  such  a  trust  would  be  to  nullify  previous 
expressions  in  the  will  and  to  create  a  repugnancy  between  its 
different  parts,  then  the  rules    of    construction  forbid    the 
attempt,  and  this  is  not  disputed  by  the  appellants'  counsel. 
Their  contention  in  that  respect  is,  that  that  principle  of  con- 
struction has  no  application  to  the  present  case ;  because  of 
the  absence  of  words  showing  that  the  wife  was  to  have  the 
whole  beneficial  interest.     Thus  we  see  that  the  pivotal  point 
of  construction  is  as  to  the  significance  of  the  expressions 
used  by  the  testator,  when  giving  his  estate  to  his  wife,  and 
the  inferences  to  be  drawn  therefrom.     In  our  view,  they  are 
unmistakable  and  create  an  atmosphere  about  the  instrument 
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of  an  entire  subjection  of  the  claims  of  others  upon  his 
bounty  to  the  paramount  claim  of  his  wife  and  to  her  ultimate 
testamentary  disposition. 

In  the  present  case  we  can  only  read  the  language,  in  which 
the  testator  expresses  his  desire  and  request,  in  the  light  of 
the  emphatic  language  previously  used  in  the  will  and,  as  so 
read,  award  to  it  the  force  of  a  suggestion  and  of  an  expecta- 
tion, which,  however  strongly  phrased,  were  only  morally  bind- 
ing upon  the  widow.     Within  the  case  of   Coltoii  v.  Cotton^ 
(127  U.  S.  300),  where  the  testator  gave  to  his  wife  all  of  the 
real  and  personal  estate  of  which  he  should  die  seized,  pos- 
sessed or  entitled  to,  with  a  recommendation  to  her  as  to  the 
care  and   protection  of  his  mother  and  sister,  and  with  a 
request  to  her  to  make  such  gift  and  provision  for  them  as  in 
her  judgment  would  be  best,  the  present  case  might  be  said 
to  be  within  the  exception  there  recognized.     It  was  there 
held  that  the  language  of  the  bequest  was  sufficient  to  convey 
to  the  testator's  wife  the  whole  estate  absolutely,  if  it  stood 
alone ;  but  that,  nevertheless,  as  it  did  not  stand  alone  and  did 
not  "  contain  any  expressions  which  necessarily  anticipate  or 
limit  any  subsequent  provisions  affecting  it,"  the  bequest  was 
affected  by  the  request.     Precisely  that  did  occur  in  the  will 
under  consideration,  as  we  view  it,  and  the  language  of  the 
devise  and  bequest  to  the  wife  did  contain  such  expressions  as 
to  anticipate  and  limit  the  possible  effect  of  the  subsequent 
provision.     The  cases  of  Dominick  v.  Sayre^  (3  Sand.  555), 
and  Smith  v,  Floyd^  (140  N.  Y.  337),  related  to  devises  for 
life ;  with  a  power,  in  the  one  case,  and  with  a  "  right  and 
privilege,"  in  the  other  case,  of  disposal  by  will  in  favor  of 
certain  persons  and  we  do  not  perceive  how  they  affect  the 
conclusions  we  have  reached. 

We  have  sufficiently  expressed  our  views  upon  the  ques- 
tions presented  by  this  appeal  and  they  lead  to  an  affirmance 
of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 
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15a  I44i       Catharine  L.  Beekman  et  al.,  Respondents,  v.  The  Third 
156  4891  Avenue  Railroad  Company,  Appellant. 

1.  Street  Surface  Railroads  —  New  York  City  —  Sai^  of  Fran- 
chise FOR  Extensions.  The  commoo  council  of  the  city  of  New  York 
cannot,  under  section  93  of  the  Railroad  Law  (L.  1890,  ch.  565,  as  amended 
by  L.  1892,  chs.  806,  676,  and  L.  1893.  ch.  434).  make  a  valid  sale  of  more 
than  one  extension  of  an  existing  street  surface  railroad  at  the  same  sale, 
to  be  struck  off  upon  one  bid,  when  the  extensions  are  separated  from 
each  other  in  such  a  way  that  they  can  only  be  operated  together  over  the 
line  of  the  existing  railroad. 

2.  Connection  of  Extensions  by  Use  of  Existing  Railroad  Line. 
Two  extensions  of  an  existing  street  surface  railroad  are  not  to  be  deemed 
to  constitute  but  one  extension  and  franchise,  and  so  legally  subject  to 
sale  at  one  bid,  because  they  are  to  be  connected  by  an  intermediate  sec- 
tion of  the  main  line  of  the  applicant  and  there  is  included  in  the  sale  by 
the  common  council  a  consent  of  the  applicant  that  in  case  any  other  cor- 
poration becomes  the  purchaser  of  the  extensions  it  shall  have  the  right  in 
perpetuity  to  use  the  connecting  tracks:  and  a  sale  of  such  extensions  by 
the  common  council  to  the  applicant  at  the  same  sale  and  on  one  bid  does 
not  vest  in  it  the  right  to  build  the  extensions. 

3.  Condition  of  Sale  —  Cash  Payment  in  Addition  to  Percentage. 
The  common  council  has  no  power  to  impose  as  a  condition  of  its  con- 
sent to  the  sale  of  an  extension  or  extensions  of  an  existing  street  surface 
railroad,  that  such  railroad,  if  a  purchaser,  shall  pay  into  the  city  treasury 
a  sura  of  money  in  cash,  within  a  certain  time  after  the  right  to  build  the 
extension  has  been  struck  off  to  it,  in  addition  to  the  percentage  of  gross 
receipts  bid  by  it  upon  such  sale. 

4.  Offer  by  Applicant  of  Payment  in  Addition  to  Percent- 
age. The  want  of  power  in  the  common  council  to  impose  the  payment 
of  a  cash  sum  as  a  condition  of  the  sale  of  extensions  of  an  existing  rail- 
road is  not  cured  by  the  offer  of  the  applicant  to  pay  such  sum  in  addi- 
tion to  the  percentage  of  gross  receipts  bid  by  it ;  and  such  offer  does  not 
validate  a  sale  to  the  applicant  under  such  condition  or  entitle  such  sale 
to  vest  in  the  applicant  a  right  to  build  the  extensions. 

5.  Condition  as  to  Rate  of  Fare.  A  condition  in  the  resolutions 
of  the  common  council  authorizing  the  sale  of  an  extension  of  an  existing 
railroad,  that  "No  passenger  shall  be  charged  more  than  five  cents  for  a 
continuous  ride  from  or  to  the  above  branch  or  extension."  together  with 
a  provision  that  "  All  laws  or  ordinances  now  in  force,  or  which  may  be 
modified  or  adopted,  affecting  the  surface  railroads  operating  in  this  city 

-'shall  be  strictly  complied  with,  and  especially  article  IV  of  the  General 
Railroad  Law,"  is  a  substantial  compliance  with  that  portion  of  section  98 
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of  the  statute  which  directs  that  but  one  fare  shall  be  exacted  for  passage 
over  such  branch  or  extension  and  over  the  line  of  the  railroad  which 
shall  have  applied  therefor. 

6.  Invalid  Sale  op  Franchise  for  Extensions.  Although  the  above 
condition  as  to  fare  is  a  compliance  with  the  statute,  a  sale,  under  the 
resolutions  coutAiuing  it,  of  extensions  of  an  existing  railroad  to  the  com- 
pany owning  such  road  is  invalid  and  does  not  vest  in  such  company  the 
right  to  build  the  extensions,  where  the  sale  includes  several  franchises  in 
one  group  and  is  subject  to  the  condition  of  payment  of  a  gross  sum,  in 
addition  to  percentage  upon  receipts. 

Betkfnan  v.  Third  Am.  R.  R,  Co.,  13  App.  Div.  279,  affirmed. 

(Argued  April  23.  1897;  decided  June  8,  1897.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  lii*st  judicial  depart- 
ment, entered  February  25,  1897,  which  modified,  and,  as  so 
mcKlitied,  affirmed  an  order  made  at  Special  Term  granting  an 
injunction  against  the  AeiniiAKwt  jyeii/lente  lite. 

The  nature  of  the  action,  the  questions  certified  for  review 
and  the  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WUUa/n  II.  Page^  Jr.^  Francis  M.  Scott  and  William    C. 
Trull  for  appellant.     The  sale,  even  under  the  constniction 
placed  upon  the  Railroad  Law  by  the  respondents  and  by  the 
Api>ellate  Division,  was  of  a  franchise  to  construct  and  oper- 
ate an  entire  and  connected  railroad   and   not  a  sale  of  sepa- 
rated  extensions  or  branches.     The  first   question   certified 
should,  therefore,  be  answered  in  the  affirmative.     (^People  ex 
rd.  V.  Barnard,  110  N.  Y.  548 ;  People  v.  O'Brien,  111  N. 
Y.  1 ;  A  damson  v.  .Y.  FL  7?.  P,  Co.,  89  Hun,  261  ;  Zierjler 
V.  CAapifi,  126  N.  Y.  842;  L.   1893,  ch.  434,  §  93;  S.   li. 
li.  li.  Co.  v.  M.  R.  li.  Co.,  121  Mass.  485 ;  W.  P.  R.  R.  Co. 
Apjycal,  11  W.  X.  C.  231 ;  McAhoifs  Appeal,  16  W.  X.  C. 
214;  Sommers   v.    City   of  Cincinnati,  8    Am.    Law.  liec. 
612.)     Xo  provision  of  law  requires  tliat  the  sale  of  a  fran- 
chise   to   construct    and    operate   more   tlian   one   extension 
or  branch  of  a  street  surface  railroad    shall  be  made  sepa- 
rately.    The   first   question  certified  should,  therefore,  upon 
a  second  ground  be  answered  in  the  afiirmative.     (L.  1893, 
19 
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ell.  434,    §§  90-93 ;  Li  re    T.    K   S.  li,  R.    Co.,    102  N. 
Y.  343;  Anderson  v.   Vajx  Tassel,  53  N.  Y.  631 ;   People  v. 
O'Brien,   111  N.  Y.   1;  StariiiY,  Edsoii,  112  N.  Y.  206; 
People  ex  rel,  v.  Barnard,  110  N.  Y.  548.)    The  condition  of 
the  consent  requiring  the  applicant,  if  the  successful  bidder, 
to  pay  a  bonus  of  $250,000,  neither  invalidates  the  consent  of 
the  local  autliorities  nor  the  sale  thereunder.     The  tliird  ques- 
tion should,  therefore,  be  answered  in  the  aftirmative.    {Adatnr 
son  V.  U.  li,  li,  Co.,  74  Hun,  3  ;  People  ex  rel.  v.  Barnard, 
110  K  Y.  548  ;  2  Rorer  on  Railroads,  1440 ;  Booth  on  Street 
Railroads,   §§  284,   287.)     The   condition    in    the   resolution 
authorizing  tlie  sale  complies  witli  the  provision  of  the  statute, 
which  requires  that  but  one  fare  shall  be  exacted  over  a  brancli 
or  extension,  and  over  the  line  of  the  raih'oad  that  shall  have 
applied  therefor.      The  fifth  question  certified  should,  there- 
fore, be  answered  in  the  affirmative.     {People  v.  B.,  F.  cfe  C. 
I.  R.  Co.,  89  N.  Y.  75  ;  C.  cfe  N.  R.  R.  Co.  v.  6".  cfe  E.  R. 
Co.,   112  111.  589;  25  Am.  &  Eng.  R.  R.  Cas.  158;  Smith  v. 
Ilehner,  7   Barb.  417  ;  F.    T.  Road  v.    Coventry,  10  Johns. 
389 ;  Ilazelhurst  v.  Freeman,  52  Ga.  244  ;  Moses  v.  P.,  etc, 
Co.,  21  111.  51G;  Mason  v.  B.,  C.  cfe  N.  R.  R.  Co.,  35  Barb. 
373;  T.  cfe  A.  R.  Co.  v.   Adams,  3  Head.   39G ;  Appeal  W. 
P.  R.  Co.,  99  Penn.  St.  155 ;  C.  E.  R.  Co.  v.  L\  P.  7?.  Co., 
41  Fed.  Rep.  293  ;  Elliott  on  Railroa^ls,  62  ;  Pierce  on  Kail- 
roads,  258.)     The  resolutions  of  the  common  council  them- 
selves contain  the  saving  clause  quoted  in  the  certified  ques- 
tion which  makes  the  resolutions  perfectly  valid,  even  if  they 
omitted    the    precise    provisions    required    by   the    statute. 
{Clarke  v.  Blaekinar,  47  X.  Y.  150.)     The  resolutions  author- 
izing tlie  sale  are  to  be  construed  so  as  to  be  sustained,  if  by 
any  fair  process  of  reasoning  or  transposition  of  langua^^e,  or 
punctuation,  this  result  can  be  attained,  and  they  are  of  the 
same  dignity  when  questions  of  construction  or  interpretation 
arise  as  acts  of  the  state  legislature  or  Congress  itself.    ( J/aj/or, 
etc.,  V.  T.  A.  R.  R.  Co.,  10  N.  Y.  S.  R.  122 ;  117  N.  Y.  404; 
People  ex  rel  v.  La   Combe,  99  X.  Y.  43 ;    ViL  of  Ca?*t?M^e 
V.  Frederick,  122  K  Y.  2(>8  ;  In  re  B.  E.  R,  R.  Co.,  125  X. 
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Y.  434.)     Xone  of  tlie  objections  to  the  consent  or  sale  relate 
to  the  jurisdiction  of  the  local  authorities  to  grant  the  consent 
or  make  the   sale.     The  effect  of  the  sale,  therefore,  even 
though  irregularly  made,  was  to  vest  the  franchise  to  construct 
and  operate  the  branch  and  extension  sold  in  the  applicant  as 
the  successful  bidder.     The  second,  fourth  and  sixth  questions 
certified  should,  therefore,  be  answered   in  the  affirmative. 
(People  ex   rel.   v.   Sticrtevant^   9   N.  Y.    263;   Ifilhau  v. 
Sharp,    27   K    Y.    611;   People   v.    O'Brien,  111  N.   Y. 
1;    Ex    parte   Heath,    3    Ilill,    42;    Coinr%,   v.     Cfiase,   6 
Barb.    37;    Ex  parte    Kellogg,    3    Cow.    372;    Ex  parte 
Johnson,    7   Cow.    424 ;   Bloom   v.    BurdieJc,  1  Hill,  130 ; 
Bmell  V.  J/;  S.,  etc.,  R.  li.  Co.,  22  N.  Y.  273  ;  Kelley  v.  Mayor, 
etc.,  4  Hill,  263  ;  Beach  on  Corps.  259,  260 ;  People  v.  Cook, 
14  Barb.  259.)     Without  the  city  as  a  party  to  this  action,  no 
judgment  can  be  rendered  herein  based  upon  the  invalidity  of 
the  sale.     {Osterhoudt  v.    Bd.   of  jSuprs.,  98   K  Y.  239; 
People  V.  Law,  34  Barb.  494.)     The  plaintiffs,  as  abutting 
owners,  have  no  standing  in  court  to  question  the  validity  of 
the  consent,  or  the  sale  thereunder  of  the  title  of  the  defend- 
ant, upon  any   or  either  of  the  grounds  mentioned  in  the 
questions  certified.     {Adomson  v.  N.  E.  R.  R.  Co.,  89  Ilun, 
261  ;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280 ;  People  ex 
rel.  v.  Fhigg,  46  N.  Y.  401.)     The  provisions  of  the.Eailroad 
Law  alleged  to  have  been  violated,  if  construed  to  be  a  neces- 
sary higredient  of  the  terms  of  consent  of  the  local  authori- 
ties, as  claimed  by  the  respondents,  would  be  unconstitutional. 
The  second,  fourth  and  sixth  questions  certified  must,  there- 
fore, be  answered  in  the  negative.     {Milhait  v.  Sharp),  27  X. 
Y.  611 ;  People  v.  Kerr,  27  X.  Y.  188 ;  Davis  v.  Mayor,  etc., 
14  X.  Y.  506;  In  re  T.  E\  S.  R.  R.  Co.,  1()2  K  Y.  350; 
People  V.  O'Brien,  111  X.  Y.  1 ;  In  re  N.  Y.  Cohle  R.  Co., 
109  N.  Y.  32 ;  Mayor,  etc.,  v.  T.  c&  /..  R.  R.  Co.,  49  N.  Y. 
657;  People  ex  rel.  v.  Barnard,  110  X.  Y.  548;  McCnlloch 
V.  Maryland,  4  Wheat.  316.)     The  right  of  the  purchaser,  if 
other  than  the  Third  Avenue  liailroad  Company,  to  operate 
perpetually,  irrespective  of  any  foreclosure  of  any  assumed 
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mortgagej  over  tlie  Third  Avenue  C(JJiipany'a  tracks,  is 
unquestionable.  {Mai/or^  eta.^  v.  Scmds^  105  X.  Y*  210; 
Mtiijor-  et<^.,  Y.  a:  A.  It  It  Co.,  7  App.  Div,  84.) 

EUhu  Boot,  WiUiam  F,  Shethan^  Datnd  B,  Hill  and 
Samuel  B,  Vlarhe  for  reHpontk»iits,     Tim  common  coiinei!  o£ 
the  city  of  New    York  has  no  power j  uniier  tlie  provisions 
of  fiectiun  93  of  the  Kailroad   Law,  to  make  a  vahd  eale  of 
more  tliim  one  tixten^ioTL  of  an  exl'^ting  railroad  at  tlie  .^^anie 
Bale,  tii  bo  struck  uH  npou  one  bid,  when  the  said  extensiuTig 
are  separated  from  each  other  in  eneli  a  w*ay  that  tlsey  can 
only  l>e  oi>tsmted  together  over  the  lines  of  the  said  existing 
railroad.     {Dai^iH  w  Ihiiiot\  etc.,   14  N.  Y.   .50f>;  Pt^uph   \\ 
Kerr,  27  N.  Y.  188;  L  1S54,  eh.  J40;  L,  188*;,  eh.  65,  ^  1 ; 
L,  18^2,  eh.  306,  §  03;  People  ex  rel  v.Baniartl,  110  N.  Y, 
54S.)     Tlie  eoumKiu  couneil  1ms  lai  power  to  impose  as  a  con- 
dition njjon  wliicli  its  consent  shall  be  given  to  the  sale  of  an 
esteusiuii    itv  extenmons  of   mi   existing    railroad   that    Kucli 
raih*oad,  if  the  [>urelia.^er,  ^liall  pay  into  the  city  treasury  a 
sum  of  money  in  etislh  within  a  certain  time  after  the  rig! it  to 
build  the  extensions  have  been  struck  off  to  it,  in  addition  to 
tlie  pereentai^e  oi  gross  reeeijits  bid   by  it  upon  Bueh  sale, 
{Dti^'U  V,  j\lay(u\  ett\^    14  X.  Y*   523;  2IUhai/  w  Sharps  27 
N.  Y.  611,  \\:t%  622;  ^fmJQr,  etc,  v,  K  A.  It  R,   Co,,  US 
X.  \\  31*8;  J'ropie  y.  Ke/r,  27  X,  Y.  18S;  Kellhy^r  v.  F. 
a,  S.  B,  B.  Ok,  r*0  X  Y.  'li\i^\  In  re  G,  E.  R.  Co,,  70  X.  Y. 
375;  Story  v-  N,   \\  K  It  It  Co.,  m  X.  Y.   159;  Lahr  y. 
M,  F  R.   Co,,  104  X.  Y.  '2m  \  Mahady  v,  //.   R,  It  Ct?., 
91  X.  Y.  148  ;  /Imm^r  v.  B.  a  R.  It  Co,,  1 14  N.  Y.  433; 
FoJjt^a  V.  It,  ir,  ifc  O.  It  It  Co..  12L  X.  Y.  505;  Ixane  \\  ^\ 
i:  K  R,  It  Co,,  125  X.  Y.  164;  St,  V,  0.  A^lum  v,  CUy 
of  Troy,  76  X.  Y.  1U8;  People  ex  rel.  \\  Maker,  141  X.  Y. 
330.)     The  rei5olntion  of  the  eotmnon  counei]  conseiitiii^  to 
the  applicAtion  of  tbe  Third   Aveuiie  Railroad  Company  in 
this  ease  failed  to  comply  with  the  statute  requiring  that  but 
one  fare  sliall  be  exacted  for  passage  over  the  ext-ension  anil 
the  main  line  of  the  applieaut^  in  ease  another  than  the  appli- 
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cant  should  be  the  purchaser,  and  such  consent  was  properly 
held  void  for  this  reason  by  the  Special  Term.  (2  Ililliard  on 
Real  Prop.  368,  §  114;  Wells  y.  Iron  Co.,  48  K  H.  538; 
BradUyx,  Rice,  13  Me.  198,  201;  Boimey  y,  Morrill,  52 
Me.  252 ;  Montgomery  v.  Eeid,  69  Me.  514  ;  People  ex  rel. 
r.  Jones^  112  N.  Y.  605  ;  SUams  v.  Sweet,  78  111.  446 ;  StaU 
V.  Burke,  %(^  Me.  127.) 

O'Brien,  J.     The  plaintiffs,  as  property  owners,  brought 
this  action  against  the  defendant  to  perpetually  restrain  the 
construction  of  a  street  railroad,  as  a  branch  or  extension  of 
its  system,  upon  that  part  of  Broadway  near  One  Hundred 
and  Eighty-second  street  in  the  city  of  New  York  known  as 
the  Kingsbridge  road,  at  the  point  where  the  plaintiffs'  prop- 
erty intersects  the  highway.     The  action  is  based  wholly  upon 
the  allegation  that  the  consent  of  the  city  authorities  and  the 
sale  of  the  right  to  use  the  street  for  railroad  purposes,  under 
which  the  defendant  claims,  did  not  comply  with  the  statute 
and   are  invalid.     This  is  an  appeal  from  an  order   of  the 
Appellate  Division   which  sustained  an  injunction  pendente 
lite,  granted  in  the  action,  and  at  the  same  time  allowed  an 
appeal  to  this  court  from  the  order,  and  the  court  has  certi- 
fied the  following  questions  to  us,  pursuant  to  §  9  of  article  6 
of  the  Constitution  and  §  190  of  the  Code  : 

"  1.  Whether  the  common  council  of  the  city  of  New  York 
can,  under  the  provisions  of  section  93  of  the  Railroad  Law, 
make  a  valid  sale  of  more  than  one  extension  of  an  existing 
raiJroad  at  the  same  sale,  to  be  struck  off  upon  one  bid,  when 
the  said  extensions  are  separated  from  each  other  in  such  a 
way  that  they  can  only  be  operated  together  over  the  lines  of 
the  said  existing  railroad. 

"  2.  If  the  common  council  has  no  power  to  make  such 
sale,  did  a  sale  made  in  that  way  vest  the  right  to  build  any  of 
the  extensions  mentioned  in  the  complaint  in  this  action  in 
the  Third  Avenue  Railroad  Company  ? 

"  3.  Has  the  common  council  the  power  to  impose  as  a  con- 
dition upon  which  its  consent  shall  be  given  to  the  sale  of  an 
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extension  or  extensions  of  an  existing  railroad,  that  such  rail- 
road if  a  purchaser  should  pay  into  the  city  treasury  a  sum 
of  money  in  cash  within  a  certain  time  after  tlie  right  to  build 
the  extensions  have  been  struck  oflE  to  it  in  addition  to  the 
percentage  of  gross  receipts  bid  by  it  upon  such  sale  ? 

"4.  If  the  common  council  had  no  power  to  impose  such  a 
condition,  was  the  sale  of  said  extensions  subject  to  such  con- 
dition valid,  and  did  it  vest  in  the  Third  Avenue  railroad 
the  right  to  build  such  extensions  ? 

"  5.  Is  a  condition  in  the  resolutions  authorizing  the  sale  that 
'  No  passenger  shall  be  charged  more  than  five  cents  for  a  con- 
tinuous ride  from  or  to  the  above  branch  or  extension,'  which 
resolutions  contain  a  separate  provision  that  *  All  laws  or  ordi- 
nances now  in  force,  or  which  may  be  modified  or  adopted,  affect- 
ing the  surface  railroads  operating  in  this  city  shall  be  strictly 
complied  with,  and  especially  article  IV  of  the  General 
Railroad  Law,'  a  compliance  with  that  portion  of  section  93 
of  the  statute  which  directs  that  but  one  fare  shall  be  exacted 
for  passage  over  such  branch  or  extension  and  over  the  line  of 
the  railroad  which  shall  have  applied  therefor  ? 

''  6.  If  the  foregoing  condition  is  not  a  compliance  with  that 
portion  of  the  statute,  is  the  sale  of  the  extensions  pursuant 
to  resolutions  which  make  no  other  provision  for  the  charging 
of  a  continuous  fare  over  the  extensions  and  the  line  of  the 
road  valid,  and  did  the  sale  made  under  said  resolutions 
vest  in  the  Third  Avenue  railroad  the  right  to  build  the 
extensions  ? " 

In  July,  1895,  the  defendant  presented  to  the  common 
council  of  the  city  of  New  York  a  petition  praying  that  con- 
sent might  be  granted  for  the  construction  of  a  branch  or 
extension  of  its  street  railroad  system  from  a  designated  point 
in  the  upper  portion  of  the  city,  on  the  line  of  the  existing 
road,  through  certain  streets  and  avenues  which  are  named  for 
a  distance  of  about  eleven  miles  to  Yonkers.  The  conditions 
and  stipulations  by  which  the  defendant  consented  to  be  bound 
in  case  the  right  was  granted  are  fully  set  forth  in  the  petition 
and  will  be  referred  to  hereafter,  so  far  as  thev  are  material  to 
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the  questions  under  consideration.  The  application  of  the 
defendant  was  granted  by  resolution  of  the  common  council, 
which  provided  for  a  sale  of  the  right,  at  public  auction,  to 
the  railroad  corporation  that  would  agree  to  pay  into  the 
city  treasury  the  largest  percentage  of  its  gross  receipts  per 
annum. 

This  sale  was  made  in  November,  1895,  pursuant  to  notice, 
and  the  defendant  was  .the  successful  bidder,  and,  acting  upon 
the  assumption  that  it  had  acquired  the  right,  was  proceeding 
to  construct  the  road  when  it  was  restrained  by  the  injunction 
in  this  action.     It  will  be  seen  that  tlie  questions  certified  lie 
at  the  very  foundation  of  the  action,  and  really  determine,  in 
advance  of  the  final  judgment,  the  whole  controversy  between 
the  parties.     Such  questions,  formerly,  were  not  reviewable 
in  this  court  upon  an  appeal  from  a  prelimhiary  injunction 
order,  but  only  after  final  judgment  in  the  action.     The  gen- 
eral rule  was  that  when  the  Supreme  Court  had  exercised  its 
discretion  upon  the  facts  and  awarded  an  injunction  pending 
the  action,  the  only  question  that  this  court  could  review  was 
the  power  or  jurisdiction  of  the  court  to  make  the  order,  and 
this  depended  upon  the  sufliciency  of  the  complaint.     If  a 
cause  of  action  was  stated  which  in  ecpiity  entitled  the  plaintiff 
to  relief  by  way  of  perpetual  injunction,  the  preliminary  order 
was  in  the  diccretion  of  the  court  and  not  open  to  review  here. 
Upon  api)eal  from  such  an  order   this  court  would  not  inter- 
fere except  in  a  case  where,  upon  the  face  of  the  complaint, 
the  plaintiif,  upon  the  facts  stated,  under  settled  adjudications, 
was  not  entitled  to  final  relief.     (//.  li,  T,  Co,  v.  IF.  T,  c6  R. 
R.  Co.,  121  X.  Y.  397;  Castor hmo  v.  Duj)e,  145  N.  Y.  250.) 
But  the  Constitution  and  the  statute  has  evidently  conferred 
power  upon  the  Supreme  Court  to  send  here  for  review  ques- 
tions that  were  not  reviewable  before.     The  questions,  how- 
ever,  must  be  questions  of  law  and  not  questions  of  fact,  or 
matters  resting  in  discretion,  and  the  legal  effect  of  the  certifi- 
cate is,  we  think,  that  in  passing  upon  the  facts  and  exercising 
its  discretion  the  court  below  was  obliged  to  pass  upon  and 
decide   the  questions  of  law  stated,  or  that  they  necessarily 
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arose  and  were  involved  in  the  cleeision  of  tlie  appeal  from  the 
order  which  grantei]  tlie  injunction,  and  were  of  sufticieiit 
bnportanee  to  reiiuire  the  opinion  of  this  court, 

Tlie  ftnthority  tu  ninke  use  of  the  puldie  streets  of  a  city 
for  railroad  purpose!^  prinnirilj^  resides  in  the  etftte,  and  is  a 
part  of  the  sovereign  p.>wcr,  and  the  rii^ht  or  privilege  of  con- 
Btruetin^  and  operatirjg  railroaik  in  the  ^itreets,  whieli  foreuii- 
venienee  is  ealkni  a  franchise j  must  always  proceed  from  that 
8onrce,  whatever  may  he  the  agencies  through  which  it  i8 con- 
ferred. The  U!>eor  oeenpation  uf  the  streets  for  such  pnrposes, 
witliout  the  grant  or  pennii^ision  of  tlie  state  through  the  legis- 
lature, eonsti tilted  a  nui^nce,  winch  may  he  restmined  by 
individuals  injuriously  affected  tlieii'by,  (  Fan  n  ing  v,  OHfM>rm^ 
102  N.  V.  44 L)  The  city  authorities  have  no  power  to  grant 
tlie  right  except  in  so  far  as  they  may  be  anthoiizc*d  by  the  leg- 
islature, and  tljen  ordy  in  the  n>anner  and  upon  the  coiiditiona 
prL*scnhcd  by  the  statute.  (IkicU  v.  Mat/or^  etc.,  14  N,  V. 
506  ;  Milhmi  v.  Sharp,  2T  N.  Y.  611 ;  People  v,  Kerr,  Id, 
ISS.) 

The  power  of  tho  legislature  to  autluu^ize  the  grant  of  such 
a  fmnchi[:?e  by  local  autliority  is  limited  by  the  Coniititulion 
and  forbidden,  except  in  cases  where  the  consent  of  the  own- 
ers of  one-half  in  value  of  the  jtroperty  bounded  on,  and  the 
consent  also  of  the  local  antliorifies  having  the  cuutrol  of, 
that  portion  of  the  street  or  highway  upon  winch  'it  ifl  pro- 
posed to  construct  or  operate  such  railroad,  l>e  iir*st  ohtaiiicd, 
(Art,  3,  g  18.)  The  legislature,  liowever,  in  virtue  i»f  its  gen- 
eral |K>wer  overimniieipdities,  may  regulate  the  mode  and  rna:> 
ner  in  which  such  consent  sliall  be  given  by  the  anthurities  hav- 
iTjg  the  control  of  the  street,  ami  may  prci^crihe  the  couditious 
n[>un  which  it  may  be  given,  anil  all  these  matters  have  l>een 
regulated  by  statute.  (Laws  1:S02,  chs.306,  076;  Laws  1S&3, 
clu  434.)  The  quej^titms  certified  to  nshy  tlie  court  below  call' 
for  a  construction  of  this  statute  or  certain  important  provis- 
ions thereof  which  affect  the  validity  uf  the  fmnehise  granted 
to  the  dtdVndant,  In  conferring  the  franchise  upon  the 
defendant  to  ope  nit  e  a  railroad  in  tlie  streets  designated,  the 
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common  council  did  not  act  in  the  exercise  of  any  natural  or 
inlierent  power  pertaining  to  the  city,  but  under  delegated 
powers,  to  be  used  and  exercised  for  public  purposes,  and,  in 
order  to  vest  the  defendant  with  the  right  claimed,  it  must 
appear  that  there  was  a  substantial  compliance  with  the  pro- 
visions of  the  statute. 

The  tii'st  and  most  important  question  is  whether  the  com- 
mon council  has  the  power  to  make  a  valid  sale  of  the  fran- 
chise for  more  than  one  branch  or  extension  of  an  existing 
railroad  at  the  same  sale  and  under  the  same  bid,  or,  in  other 
words,  does  the  statute  contemplate  that  consent  may  be  given 
to  the  construction  of  two  or  more  branches  or  extensions  of 
an  existing  railroad  in  one  official  act  and  the  franchises  sold 
together  as  one  upon  the  same  bid  ?     The  statute  limits  the 
bidders  at  any  sale  of  a  franchise  at  auction  to  railroad  cor- 
pomtions  authorized  to  construct  and  operate  a  street  railroad 
in  the  city,  and,  in  prescribing  that  the  consent  of  the  city 
when  given  must  be  U])on  the  condition  that  the  franchise  for 
constrnction  of  a  road  or  a  branch  or  extension  of  one  exist- 
ing in  any  street  shall  be  sold  at  public  auction  to  the  bidder 
•who  shall  agree  to  give  to  the  city  the  largest  percentage  per 
annum  of  the  gross  receipts  of  the  corporation,  the  purpose 
evidently  was  to  secure  to  the  city  the  largest  revenue  that 
would  be  consistent  with  the  public  convenience  and  the  pub- 
lic hiterest.     The  power  to  consent  was  not  conferred  upon 
tlie  local  authorities  for  the  sole  purpose  of  securing  pecu- 
niary profit  or  bringing  money  to  the  treasury,  but  was  to  be 
exercised  with  due  regard  to  the  interest  and  convenience  of 
the  public.     This  is  manifest  from  the  provisions  of  the  stat- 
ute which  requires  that  the  consent  for  the  construction  of  a 
branch  or  extension  shall  be  conditioned  upon  the  right  of  the 
public  to  use  both  the  new  road  and  the  old  on  payment  of  a 
single  fare,  and,  in  case  the  right  is  acquired  by  a  corporation 
other  than  the  applicant,  the  gross  receipts  shall  be  divided  in 
the  proportion  that  the  length  of  such  extension  or  branch  so 
gold  shall  bear  to  the  entire  length  of  the  road  that  shall  have 
applied  therefor  and  of  such  branch  or  extension,  and  that, 
20 
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if  sudi  right  sliall  be  purchased  by  tlie  applicant,  the  percentr 
age  to  be  paid  shall  lie  calculated  on  such  portion  of  its  grosa 
rceei]>t8  as  (nhall  hear  the  same  proportion  to  the  whole  value 
thereof  m  the  length  of  snch  extenyioii  or  branch  &hall  bear 
to  the  entire  leii^^th  of  the  road.  The  statute  evidently  eon- 
tern  phite^^  tlmt  what  is  called  a  branch  or  extenmu  of  an 
exi?:iting  railroad  i^hall  be  con^structed  and  operated  under  a 
franchise  applied  for  by  that  railroad^  and,  when  put  in  opera- 
tion, the  branch  or  exten^sion  t>lialh  for  eert^iin  purjwse^,  l>e 
deemed  to  be  a  part  of  the  road  tnaking  the  application,  even 
thongh  the  franchise  to  construct  the  brancli  shall  be  aequired 
and  the  new  road  operated  by  another  corporation.  Whoever 
may  aecpiire  the  f ranch i?>e  at  the  competitive  biddings  and 
whoever  may  own  and  operate  the  branch  or  extension,  it 
mnst  etill  bear  certain  relations  to  the  parent  road  that  inau- 
gurated rlie  proceedings  for  its  eonstrnction,  and  at  least  one 
of  these  rehititins  isa  the  right  of  the  public  Uy  a  conti[inou& 
passa^je  over  both  the  main  line  and  the  new  branch  on  pay- 
incnt  of  a  single  fjire. 

The  language  of  the  statute  seems  to  contenii>late  the  sale 
of  a  franchise  for  a  single  branch  or  extension  and  not  several 
braiiciies  or  extenbioiis  groupe<l  together.  The  provisions  for 
a  !?ingle  fare,  for  the  division  of  the  ^roBs  receipts  from  joint 
buMuet^  and  the  nmnner  of  calcu luting  the  percentage  to  i>e 
paid  to  tlie  eity,  all  point  in  the  same  direction.  It  is  quite 
doubtful  indeed  if  tlu^so  t?everal  provisiims  of  the  statute 
could  be  carried  into  effect  according  to  the  intention  of  the 
legislature  if  seveml  branches  or  extensions  could  l>e  grouped 
together  and  sold  as  one. 

But  perhaps  the  weightiest  reason  for  tliis  view  is  to  be 
found  in  tlie  fact  tliat  a  sale  of  the  franchise  for  several 
branches  or  extensions  of  an  existing  railroad  at  one  time  and 
under  one  bid,  would  defeat  the  general  purpose  of  thestatnte 
and  enable  the  connnon  council  in  most  i^rgs  ]>ractically  to 
select  the  purchaser  of  the  rigljt  This  may  be  illustrated  by 
the  situation  existing  in  this  case  and  which  has  Ijeeu  very 
clearly  pointed  out  by  the  court  below.     The  southerly   part 
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of  tlie  extension  or  branch  intersecting  the  main  line  of  the 
defendant's  railroad  is  practically  of  no  use  to  any  other  cor- 
poration. This  is  separated  from  the  nortlierly  branch  or 
extension  by  a  part  of  the  line  of  the  defendant,  about  half  a. 
mile  in  length.  This  northerly  branch  in  itself  would  consti- 
tute an  extensive  railroad  many  miles  in  length,  and  other 
corporations  might  desire  to  compete  for  the  franchise  for  its 
constrdction  and  operation,  and  yet  they  would  be  unable  to 
do  80  except  upon  condition  that  they  also  purchase  another 
franchise  and  construct  and  operate  another  road  where  it 
would  be  wholly  impracticable.  Where  several  franchises  are 
exposed  for  sale  at  once,  the  successful  bidder  must  buy  them 
all,  and  in  case  of  a  sale  of  the  franchise  for  several  branchee 
or  extensions  of  an  existing  road  in  this  manner  it  is  easy  to 
see  how  all  competition  at  the  sale  may  be  practically 
suppressed. 

AVe  think  that  the  consent  for  the  construction  of  two 
branches  or  extensions  of  the  defendant's  railroad  as  one  act,, 
conditioned  upon  a  sale  at  auction  of  both  under  one  bid,  was 
not  a  compliance  with  the  letter  or  the  spirit  of  the  statute, 
and  was  not,  therefore,  a  valid  exercise  of  the  power  conferred 
upon  the  city  authorities  by  the  statute. 

It  is  said,  however,  that  there  was  in  fact  but  one  branch  or 
extension  of  the  defendant's  road  contemplated,  and  but  one 
franchise  sold.     This  proposition  is  deduced  from  the  fact  that 
what  are  here  referred  to  as  two  branches  or  extensions  were 
to   l>e  connected  by  a  section  of  the  main  line  of  the  defend- 
ant's railroad,  about  half  a  mile  in  length.     With  respect  to 
this  connecting  link  between  the  two  proposed  branches  or 
extensions,  the  defendant  in  its  appHcation  consented  that,  in 
case  any  other  corporation  became  the  purchaser  of  the  right 
to  construct  and  operate  a  railroad  upon  the  two  proposed 
branches  or  extensions,  it  should  be  vested  with  the  right  in 
perpetuity  to  use  its  tracks   and   apply  any  motive  power 
thereto  upon  the  streets  and  avenues  covered  by  the  interven- 
insr  road,  in  order  to  constitute  a  continuous  line  of  railroad 
and  unite  the  two  branches  thus  separated  into  one.     The 
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grant  of  this  right  by  the  defendant  was  one  of  tlie  conditions 
upon  vvliich  the  consent  was  given  and  a  part  of  the  thing 
sold.  Since  the  defendant  became  the  purchaser,  it  could 
doubtless  use  this  connecting  link  to  advantage,  and  tlie  two 
branches  would  become  practically  one.  The  whole  route  was 
selected  and  described  by  the  defendant  in  the  petition  to  the 
connnon  council,  and  it  was  at  liberty  to  use  any  part  of  its 
system  in  laying  out  the  proposed  extensions  so  far  as  con- 
cerned its  own  interests  and  convenience.  But  since  the 
statute  plainly  contemplated  competitive  bidding  for  the  fran- 
chises by  other  corporations  the  question  arises  with  respect 
to  the  power  of  the  city  authorities  to  blend  together  private 
rights  and  public  franchises  and  expose  them  all  to  sale  as  one 
indivisible  thing.  The  right  which  the  defendant  con- 
sented to  grant  was  a  limited  one,  that  is,  the  right  to  the  use 
of  the  track  witliout  the  motive  power.  The  cable  and  power, 
by  means  of  which  this  intervening  link  was  operated,  could 
be  used  by  the  defendant  but  not  by  any  other  corporation 
desiring  to  purchase  the  franchise  at  the  public  sale.  There 
are  many  reasons  why  this  situation  would  give  to  the  defend- 
ant a  great  advantage  over  other  corporations  competing  at 
the  sale  for  the  purchase  of  the  franchise.  It  would  be  a 
formidable  embarrassment  to  competition  on  the  paii;  of  cor- 
porations other  than  tlie  applicant.  With  respect  to  this  con- 
necting link  neither  the  state  nor  the  city  had  any  franchise 
to  sell.  What  the  latter  advertised  and  sold  was  not  the 
thing  which  the  statute  authorized  it  to  advertise  and  sell,  but 
a  part  of  the  defendant's  property.  It  is  quite  true  that  it  did 
all  this  with  the  defendant's  authority  and  consent,  but  the 
statute  conferred  no  power  upon  it  to  act  a^  the  defendant's 
agent  in  commingling  together  jmblic  and  private  rights. 
The  private  right  thus  sold  was  liable  to  extinguishment  or 
destruction  from  any  cause  or  through  any  proceeding  affect- 
ing the  right  which  the  defendant  had  to  operate  a  railroad 
on  this  part  of  the  route.  All  that  another  corporation  could 
acquire  through  this  arrangement  between  the  local  authori- 
ties and  the  defendant  was  permission  for  a  limited  use  of 
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private  property.  It  could  not  acquire  what  the  statute 
authorized  the  authorities  to  sell,  namely,  a  public  francliise. 
The  statute  did  not  contemplate  that  the  city  should  become 
the  agent  of  the  defendant  for  the  sale  of  this  private  right 
united  to  franchises  proceeding  from  the  state.  But  what- 
ever may  be  said  with  respect  to  the  power  of  the  local 
authorities  to  do  what  has  been  done  in  this  case,  we  think  it 
is  clear  that  they  did  not  by  snch  an  arrangement  change  or 
convert  what  were  essentially  two  things  or  two  franchises 
into  one  thing  or  one  franchise. 

A  purchaser  at  the  sale,  other  than  the  defendant,  nn'ght 
succeed  in  constructing  and  operating  a  continuous  line  of 
railroad,  but  it  could  not  acquire  and  would  not  own  a  con- 
tinuous  franchise.  The  physical  structure  might  be  united 
and  operated  by  the  acquisition  of  private  property,  but  the 
franchises  would  still  remain,  as  they  were  before,  separated 
by  the  intervening  paramount  right  which  was  vested  in  the 
defendant.  So  we  think  that  the  contention  of  the  learned 
counsel  for  the  defendant  that  what  was  sold  was  one  franchise 
for  one  branch  or  extension,  and  not  two,  cannot  be  sustained. 

The  next  question  involves  the  power  of  the  local  authori- 
ties to  accept  the  proposition  of  the  defendant  to  pay  into  the 
city  treasury,  in  addition  to  the  percentage  of  gross  receipts 
prescribed   by  the  statute,  a  lump  sum  of  $250,000,  and  to 
make  the  payment  of  that  sum  a  condition  of  the  consent  and 
sale  in  case  the  defendant  became  the  purchaser.     It  is  con- 
ceded that  the  defendant  was  so  situated  with  reference  to 
these  proposed  branches  or  extensions  of  its  system,  that  it 
could  afford  to  pay  for  the  right  to  construct  and  operate 
them  a  larger  sum  of  money  than  any  other  corporation  com- 
peting with  it  for  the  right.     But  the  question  is  how  far 
such  pecuniary  considerations  can  be  permitted  to  enter  into 
the  execution  of  a  trust  or  agency  confided  by  the  statute  to 
the   local   authorities   for   the   benefit   of  the   public.     The 
defendant's  ability  to  pay  could  find  a  fair  field  in  bidding  up 
the  percentage  on  gross  receipts,  but  whether  it  could  tempt 
the  local  authorities  by  an  offer  of  a  large  sum  of  money  to  be 
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paid  at  once  into  the  treasury  is  quite  another  question.     If 
the  common  council  could  make  the  payment  of  such  a  sum 
by  the  defendant  a  condition  of  its  consent,  it  could  make  it  a 
condition  in  all  cases,  and  if  it  could  exact  the  payment  of 
that  sum  there  can  be  no  limit  placed  upon  its  power  in  that 
regard.      The  disposition    of   public  franchises   would  then 
depend  upon  the  ability  of  the  purchaser  to  pay,  and  the  party 
offering  the  largest  sum  of  money  to  be  paid  down  would  be 
enabled  to  shape  the  route  and  secure  the  franchise.     This 
might   bring   money  to   the  treasury  and  advantage  to  the 
corporation  thus  paying  for  the  franchise,  but  at  the  same 
time  the  public  convenience  and  the  public  interests  might 
have   been   overlooked,  and   in  many  cases  probably  would 
be.      It    is   quite   clear   that   there   is   no  authority   in    the 
statute   for   the    sale   of    a  franchise   for    a  gross   sum   of 
money.     The    monetary   conditions  that   the  local    authori- 
ties   may   attach   to    this  consent    are    clearly   pointed    out 
and   consist   of   an   annual   revenue  in   perpetuity  based  on 
percentages  of  gross  receipts.     The   legislature  having  thus 
covered    the    whole  subject    nothing   is  left   to    the    discre- 
tion of  the  common  council.     The  express  provisions  of  the 
statute  with  resj^ect  to  the  monetary   conditions  should  be 
construed  as  excluding  all  power  in  the  local  authority  to  add 
to  or  take  from  them.    Tlie  sovereign  power  having  regulated 
the  whole  subject,  it  is  not  competent  for  the  city  authorities 
to  make  further  and  different  regulations  in  the  absence  of 
express  legislative  authority.     The  compensation  attached  to 
a  public  office  or  the  conditions  upon  which  a  public  francliise 
may  be  held,  when  regulated  and  prescribed  by  law,  cannot 
be  changed  by  agreement  between   the  officer  or  the  party 
who    applies   for    the    franchise,   and    the   local   authorities 
intrusted  with  the  appointment  or  charged  with  the  duty  of 
disposing  of  the  franchise  in  the  public  interests.     Yoluntary 
agreements  of  this  character,  when  not  expressly  sanctioned 
by  law,  are  opposed  to  sound  principles   of  public   policy. 
{People  ex  reL  Bush  v.  Thorntim^  25  Hun,  456 ;  People   ex 
rel,  U,  ik  A,  Co.  v.  Supervisors^  60  Hun,  328.) 
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When  the  statute  prescribes  the  monetary  conditions  upon 
which  a  franchise  may  be  acquired,  the  public  agencies 
intrusted  with  the  power  and  duty  to  convey  it  cannot  permit 
their  action  to  be  influenced  by  the  offer  of  pecuniary  benefits 
to  the  locality  beyond  that  fixed  by  law.  The  only  authority 
claimed  for  making  the  payment  of  a  himp  sum  of  money 
one  of  the  conditions  of  the  consent  and  sale  is  the  following 
provision  of  the  statute  at  the  close  of  section  ninety -three : 

"  The  local  authorities  may,  in  their  discretion,  make  their 
consent  to  depend  upon  any  farther  conditions  respecting 
other  or  further  security,  or  deposit,  suitable  to  secure  the 
construction,  completion  and  operation  of  the  railroad  within 
any  time  not  exceeding  the  period  prescribed  in  this  article, 
and  respecting  the  character,  quality  or  motive  power  of  the 
road  to  be  completed,  and  resj^ecting  the  application  of  any 
provision  herein  contained  as  to  carriage  of  passengers  for 
single  fare  and  the  division  of  gross  receipts  and  the  payment 
of  j)ercentage8  to  the  line  leased  or  operated  under  contract 
by  the  applicant  for  an  extension,  and  also  res]x?cting  any 
other  matter  concerning  which,  in  their  judgment,  further 
conditions  would  be  for  the  public  interest." 

The  '*  further  conditions  "  here  referred  to  which  the  local 
authorities  might  attach  to  the  consent  in  their  discretion, 
obviously  related  to  matters  not  fully  covered  by  the  statute 
itself,  and  which  are  ejasdem  generis  with  those  specially 
enumerated.  (Bouv.  Law  Diet.  [15th  ed.]  5S1 ;  In  re  Reynolds^ 
124-  X.  Y.  395.)  They  do  not  authorize  the  local  authorities 
to  attach  additional  monetary  conditions  to  the  consent.  The 
statute  having  provided  that  the  sale  shall  be  made  to  the  cor- 
pf>ration  agreeing  to  pay  the  largest  percentage  of  its  gross 
receipts,  the  local  authorities  cannot  enlarge  the  condition  by 
requiring  in  addition  the  payment  of  a  gross  sum,  and  their 
power  in  that  regard  is  not  affected  by  the  fact  that  the  appli- 
«int  offers  to  pay  such  sum  in  addition  to  the  percentages. 

If  these  views  are  correct,  it  follows  that  the  statute  was  not 
complied  with  in  its  true  spirit  and  meaning  concerning  the 
consents  in  question,  and  the  subsequent  sale  of  the  franchises. 
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and,  tlierefore,  the  first,  second,  third  and  fourth  questions 
should  be  answered  in  tlie  negative. 

With  respect  to  the  two  general  questions  thus  far  discussed^ 
it  is  said  that  there  are  no  prohibitive  words  in  the  statute 
which  forbid  or  invalidate  the  action  actually  taken  by  the 
local  authorities  in  this  case.  That  may  be  true,  but  the  ques- 
tion is,  not  what  is  prohibited,  but  what  powers  have  been 
gmnted.  That  must  be  determined  from  the  terms  and  gen- 
eral scope  of  the  statute,  keeping  always  in  view  the  general 
purpose  and  public  policy  that  led  to  the  enactment. 

It  is  a  statute  conferring  power  upon  local  authorities  and 
regulating  the  procedure  for  the  disposition  of  public  fran- 
chises, and,  even  if  open  to  two  constructions,  that  must  be 
preferred  which  best  safeguards  the  public  interests,  conduces 
to  the  harmonious  operation  of  all  its  parts,  and  promotes 
purity  and  simplicity  of  administration. 

The  application  of  the  provisions  for  single  fares,  for  the 
payment  of  percentages  on  gross  receipts  and  the  division  of 
joint  business  upon  the  principles  prescribed  therein,  to  two 
franchises  sold  as  one,  united  in  a  continuous  line  by  a  section 
of  an  existing  railroad,  forming  a  part  of  the  thing  sold,  and 
which  for  all  practical  purposes  is  private  property,  becomes 
exceedingly  difficult  and,  if  possible  at  all,  puts  a  strain  upon 
the  statute  not  contemplated.  When  these  different  elements, 
entering  into  the  right  to  construct  and  operate  a  street  rail- 
road, are  treated  as  one  thing,  obstacles  and  embarrassments 
are  at  once  presented  which  seriously  interfere  with  the  pro- 
cess of  adjusting  the  various  parts  of  the  general  scheme 
embraced  in  tiie  statute  to  each  other,  in  such  a  way  as  to 
accomplish  the  result  which  was  evidently  in  view. 

On  the  other  hand,  the  statute  is  plain  and  simple  in  its 
application  to  a  single  franchise,  unconnected  ^vith  private 
rights,  but  sold  upon  its  own  merits,  not  in  consideration  of 
any  gross  or  lump  sum  of  money,  but  only  the  annual  revenue 
based  upon  the  prescribed  percentage  upon  gross  receipts. 

So  that,  notwithstanding  the  absence  of  prohibitory  words 
in  the  statute,  the  conclusion  is  reasonable  that  neither  the 
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sale  of  several  franchises  in  one  group,  nor  the  payment  of  a 
gross  sum  as  one  of  tlie  conditions  of  the  consent,  in  addition 
to  the  other  conditions  specified,  is  within  the  purview  of  the 
statute. 

The  fifth  question   relates  to  the  validity  of  another  of 
the  conditions   expressed  in   the  resolution  of  the  common 
council  expressing  the  consent.     The  condition   is  in  these 
words:  "No  passenger  shall  be  charged  more  than  five  cents 
for  a  continuous  ride  f?*07n  or  to  the  above  branch  or  exten- 
sion."    The. language  of  the  statute  is  that   ^'such  consent 
shall  provide  that  but  one  fare  shall  be  exacted  for  passage 
over  such   branch  or   extension  a7i(l  over  the  line  of  road 
which  shall  have  applied  therefor?'^     It  will  be  seen  tliat  the 
condition  does  not  literally  comply  with  the  statute.     When 
it  is  subjected  to  a  narrow  or  technical  construction  it  relates 
to  the  fare  for  passage  over  the  old  road  or  main  line  and 
leaves  that  over   the   contemplated  branches   or  extensions 
untouched.     But  it  is  quite  evident  when  all  the  conditions 
are  read  together,  as  they  should  be,  that  the  common  council 
intended  to  comply  with  the  statute.     One  of  the  conditions 
contained  in  the  resolution  giving  the  consent  provided  that 
"  all  laws  or  ordinances  now  in  force,  or  which  mav  be  modi- 
fied  or  adopted,  affecting  the  surface  railroads  operating  in 
this  city,  shall  be  strictly  complied  with  and  especially  article 
four  of  the  General  Railroad  Law." 

AVe  have  seen  that  the  proposed  brandies  or  extensions,  by 
whatever  corporation  constructed,  operated  or  owned,  were  to 
become  and  remain,  by  force  of  the  statute,  branches  or  exten- 
sions of  the  defendant's  system.  The  obvious  meaning  of  the 
statute  is,  that  in  such  cases  the  public  should  be  entitled  to 
passage  from  point  to  point  over  or  upon  the  branches  and  the 
inaiii  line  for  a  single  fare.  In  so  far  as  concerns  the  rights 
of  the  public  and  the  obligation  to  pay  fare,  the  original  line 
and  branches  are  treated  by  the  statute  as  one  road,  upon 
which  but  one  fare  could  be  charged.  If  the  common  council 
had  wholly  omitted  to  insert  this  condition  in  the  resolution, 
it  is  not  Ukely  that  the  consent  would,  for  that  reason,  be  held 
21 
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to  be  invalid,  since  the  statute  would  impose  the  condition 
upon  the  raih-oads  and  render  the  exaction  of  more  than  one 
fare  under  such  circumstances  unlawful.  The  conditions, 
fairly  construed,  provide,  in  effect,  that  but  one  fare  shall  be 
charged  for  a  continuous  passage  over  the  main  line  and  the 
contemplated  branches  or  extensions ;  and  so,  we  think,  that 
there  was  in  this  respect  a  substantial  compliance  with  the 
statute.  The  fact,  however,  that  there  was  in  this  respect  a 
compliance  could  not  vest  the  franchises  in  question  in  the 
defendant,  since  the  defects  in  the  proceeding  hereinbefore 
considered  are  fundamental  and  affect  the  jurisdiction  to  make 
the  sale. 

With  this  explanation,  the  fifth  question  should  be  answered 
in  the  affirmative  and  the  sixth  in  the  negative. 

While  the  franchise  to  use  public  streets  for  railroad  pur- 
poses can  vest  in  the  corporation  only  after  a  substantial  com- 
pliance with  all  the  provisions  of  the  statute,  yet  a  mere 
inadvertence  in  the  use  of  words  will  not  invalidate  the  grant 
when  it  is  apparent  upon  reading  all  the  proceedings  and  all 
the  conditions  of  the  consent,  that  every  benefit  to  the  public 
which  tlie  statute  contemplates  has  been  secured  or  provided 
fur.  The  language  of  the  condition  as  to  a  single  fare,  wliile 
perhaps  open  to  some  criticism  if  it  stood  alone,  yet,  when 
read  with  all  the  other  conditions  and  with  the  statute  which 
are  made  a  part  of  it  by  reference,  secures  to  the  public 
every  right  wliich  the  law  contemplated.  Unless  this  view  of 
the  case  sliould  be  changed  by  the  final  judgment,  it  would 
follow  that  the  consent  of  the  local  authorities  and  the  sale  are 
invalid,  though,  so  far  as  we  can  now  see,  the  other  proceed- 
ings are  not  affected  and  the  application  may  still  be  regarded 
as  pending  before  the  common  council. 

Tliere  are  many  views  of  this  controversy  to  be  found  in 
the  briefs  of  the  respective  counsel  which  are  not  referred  to 
here  since  most  of  them  are  covered  by  the  opinion  below. 
The  fundamental  questions  involve  the  construction  of  a 
statute  which  thongh  general  in  form  is  local  in  its  operation. 
The  court  below  is  doubtless  more  familiar  with  its  practical 
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working  than  we  possibly  can  be,  and  its  unanimous  decision 
of  the  questions  sliould  not  be  disturbed  here  unless  it  is  made 
clear  tliat  some  erroneous  view  of  the  law  inheres  in  the 
resnit. 

After  a  careful  examination  of  the  case  we  have  not  been 
able  to  discover  any  such  error,  and  so  we  think  that  the 
order  appealed  from  should  be  affirmed,  with  costs,  and  the 
questions  certified  to  us  answered  as  above  indicated. 

All  concur,  except  Martin,  J.,  not  sitting. 

Order  affirmed. 
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The  First  National  Bank  of  Amsterdam,  Respondent,  v. 
Elizabeth  X.  Shuler,  Impleaded,  etc.,  Api^ellant. 

1.  Parties  —  Death  op  Defendant  Debtor  Pending  Creditoii's 
Actios  —  Failure  to  Bring  in  Personal  Representative.  When, 
pending  a  cretiitor's  action  to  set  aside,  for  fraud,  a  general  assignment  in 
trust  for  the  henefit  of  creditors  and  certain  specific  absolute  transfera,  the 
defendant  assignor  and  vendor  dies,  the  action  cannot  legally  proceed  to 
judgment  without  bringing  in  his  personal  representative  as  a  party;  and 
this  is  not  accomplished  by  the  service  of  a  supplemental  complaint 
alleging  the  death  of  the  defendant  assignor  and  vendor  and  the  appoint- 
ment of  the  defendant  vendee  as  his  executor,  without  further  proceed- 
ing^ making  the  defendant  vendee  a  party  in  his  representative  capacity. 

2.  Equitable  Lien,  It  seems,  that  in  a  creditor's  action,  brought  after 
return  of  execution  unsatisfied,  the  plaintiff  acquires  no  equitable  lien 
upon  the  tangible  assets  of  the  judgment  debtor  subject  to  execution,  as 
agftinst  the  executor  and  creditors  of  the  estate  of  the  debtor  who  has 
died  pending  the  action  and  before  the  appointment  of  a  receiver. 

8.  Individual  and  Reprehentative  Capacity.  The  test,  by  wh^ph 
to  determine  when  an  action  is  deemed  to  be  brought  in  favor  of  or  against 
a  party  as  an  individual,  and  when  in  favor  of  or  against  him  in  a  repre- 
sentative rapacity,  considered. 

First  Nat.  Bank  v.  &?iulei\  89  Hun,  303,  reversed. 

(Argued  April  20,  1897  ;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  11,  1895,  which  affinned  a  judgment  in  favor  of 
the  plaintiff  entered  upon  the   report  of  a  referee,  with  a 
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notice  of  intention  to  bring  up  for  review  an  interlocutory 
judgment. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Albert  C,  TeriTiant  for  appellant.  The  interlocutory  judg- 
ment was  erroneous  and  should  be  reversed  so  far  as  it 
appoints  a  receiver  of  the  real  and  personal  property  of  the 
original  defendant,  Isaac  C.  Shuler,  and  directs  defendants 
Elizabeth  N.  Shuler  and  Hicks  B.  Waldron,  the  assignee,  to 
deliver  and  pay  over  to  such  receiver  tlie  property,  assets  and 
moneys  or  the  proceeds  thereof,  conveyed  by  Isaac  C.  Shuler 
in  his  lifetime,  in  fraud  of  creditors,  and  in  that  it  does  not 
direct  that  all  the  personal  property  be  paid  over  and  held  by 
the  defendant  Elizabeth  N.  Shuler,  as  executrix,  etc.,  of  Isaac 
C.  Shuler,  deceased,  to  be  administered  upon  by  her  as  such 
executrix.  {Willis  \.  S/iarp,  113  N.  Y.  586;  Davenport  v. 
Kelly,  42  N.  Y.  193;  Krwioer  v.  6'.  Nat,  Banl\  124  N.  Y. 
552  ;  Kitchen  v.  Lower ij,  127  N.  Y.  53,  60  ;  2  Beach  on  Mod. 
Eq.  Juris.  §  927 ;  Lichtenherg  v.  Herdtf elder,  103  N.  Y.  302; 
Harvey  v.  McDonnell,  113  N.  Y.  526  ;  N,  T,  Bank  v.  Wetr 
more,  124  N.  Y.  241 ;  Patterson  v.  Copeland,  52  How.  Pr. 
46  ;  Beers  v.  Shannon,  73  iST.  Y.  292 ;  Stilwell  v.  Carpenter^ 
2  Abb.  [N.  C]  23S ;  62  N.  Y.  639.)  The  final  judgment  was 
erroneous,  and  should  be  reversed  or  modified  by  reversing 
those  portions  based  upon  findings  and  conclusions  to  which 
exceptions  were  taken.  {In  re  Durscheidt,  65  Hun,  136;  In, 
re  Frazer,  92  N.  Y.  239,  246;  Kelly  v.  Moore,  18  Abb.  [X. 
C]  468.) 

Z,  S,  Wesibrooh  for  respondent.  The  plaintiff  obtained  a 
lien  on  the  personal  property  and  assets  of  Isaac  C.  Shuler  by 
commencement  of  its  suit.  {Brown  v.  Nichols,  42  ^N.  Y.  26; 
Clark  V.  Brockwmj,  3  Keyes,  13 ;  Matter  of  Clover,  8  App. 
Div.  556 ;  Becker  v.  Torrance,  31  N.  Y.  631 ;  Storm  v. 
Waddell,  2  Sandf .  Ch.  494 ;  Jefres  v.  Cochrane,  47  Barb. 
557;  48  N.  Y.  671;  Code  Civ.  Pro.  §§  1871-1879;  Daver^ 
port  V.  Kelly,  42  N.  Y.  198.)     The  appellant  had  and  has  no 
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valid  claim  to  any  of  the  assets  by  reason  of  her  being  execu- 
trix of  the  will  of  her  deceased  husband,  the  fraudulent 
assignor.  She  was  a  party  defendant  in  her  representative 
as  well  as  her  individual  capacity,  and  made  no  defense  or 
claim  to  any  of  the  property  as  executrix.  {Patterson  v. 
Copdand^  52  How.  Pr.  460 ;  Beetle  v.  Shannon^  73  N.  Y. 
297 ;  Stilwell  v.  Carpenter^  62  N.  Y.  639 ;  Landon  v.  Towns- 
hnd,  112  N.  Y.  93.)  The  appellant  had  no  valid  oflPset 
against  the  amount  of  securities  and  property  fraudulently 
transferred  to  her.  She  was  a  trustee  ex  maUfido  for  the 
benefit  of  her  husband's  creditors  and  was  bound  to  account 
as  such.  {J.  G,  Co.  V.  Maheady^  38  Hun,  297 ;  Dewey  v. 
Mayer,  72  N.  Y.  70 ;  Davis  v.  Leopold,  87  N.  Y.  620-622 ; 
U.  Nat.  Bank  v.  Warner,  12  Hun,  306;  ^Yood  v.  Hunt, 
38  Barb.  302;  Clark  v.  Brockway,  3  Keyes,  13;  Solo- 
mon  Y.  Moral,  53  How.  Pr.  342 ;  Broian  v.  Townsend,  28 
N.Y.  S.  R.  734;  Zoos  v.  Wilkinson,  113  N.  Y.  485;  110 
N.  Y.  195.)  The  referee,  on  the  accounting,  could  not  re-try 
the  issues  and  was  bound  by  the  findings  on  the  issues  and 
the  judgment  thereon.  {IlcCrackan  v.  Valentines  Exrs., 
9  X.  Y.  42 ;  EarU  v.  EarU,  93  N.  Y.  104 ;  Spitz  v.  Tousey, 
14  X.  Y.  S.  R.  871,  872.)  The  form  of  the  direction  for  the 
recovery  of  the  amount  reported  due  from  Mrs.  Shuler  to  be 
entered  and  enforced  in  the  name  of  the  receiver  was  proper. 
{Myers  v.  Becker,  95  N.  Y.  486,  492,  493  ;  J.  G.  Co.  v. 
Malieady,  38  Hun,  297 ;  Geery  v.  Geery,  63  N.  Y.  252.) 
The  court  will  grant  judgment  consistent  with  the  case  made 
if  sustained  by  the  evidence  irrespective  of  the  relief  demanded. 
{Bdl  V.  Merrifield,  109  N.  Y.  202 ;  Donovan  v.  Sheridan, 
5  J.  &  S.  256 ;  Hale  v.  Omaha  N.  Bank,  49  N.  Y.  626 ; 
Springer  v.  Dwyer,  50  N.  Y.  19.) 

Andrews,  Ch.  J.  We  think  the  proceedings  and  judgment 
in  this  case  are  fatally  defective  for  the  omission  of  the  plain- 
tiff to  bring  in  and  make  the  defendant  Elizabeth  N.  Shuler  a 
party  defendant  in  the  action,  in  her  capacity  as  executrix  of 
the  original  defendant,  Isaac  C.  Shuler.     The  action  was  in 
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the  nature  of  a  creditor's  bill,  instituted  by  the  plaintiff  as  a 
judgment  creditor  of  Isaac  C.  Shuler  before  his  death,  and 
after  the  issuing  and  return  of  an  execution  against  his  prop- 
erty unsatisfied,  to  set  aside  a  general  assignment  for  the  bene- 
fit of  creditors,  made  by  the  judgment  debtor  to  one  Waldron 
on  the  19th  day  of  November,  1SS9,  and  also  to  set  aside  cer- 
tain transfei-s  of  property  made  by  him  to  the  defendant 
Elizabeth  N.  Shuler  prior  to  the  making  of  his  general  assign- 
ment, on  the  ground  that  such  assignment  and  transfers  were 
in  fraud  of  his  creditors.  The  debtor,  Isaac  0.  Shuler,  Wald- 
ron, his  general  assignee,  and  Elizai)eth  N.  Shuler  and  others 
were  joined  as  defendants  in  the  action.  The  defendants 
named  answered  the  complaint,  and  in  their  answers  denied 
the  alleged  fraud.  After  issue  joined,  the  defendant  Isaac  C. 
Shuler  died.  Subsequently  the  plaintiff  upon  an  affidavit 
stating  the  death  of  Isaac  C.  Shuler,  that  he  left  a  will  appoint- 
ing the  defendant  Elizabeth  N.  Shuler  his  executrix,  and  mak- 
ing her  his  sole  legatee  and  devisee,  that  the  will  had  been 
duly  proved  and  that  the  executrix  had  qualified,  applied  to 
the  court  for  an  order  permitting  the  plaintiff  to  serve  a  sup- 
plemental complaint  alleging  the  facts  stated  in  the  affidavit. 
Notice  of  the  application  was  given  to  the  surviving  defend- 
ants and  the  motion  was  granted,  the  defendant  Elizabeth  N. 
Shuler  not  appearing  thereon.  The  supplemental  complaint 
was  served  on  the  defendants.  It  simply  averred  the  death 
of  Isaac  C.  Shuler;  the  making  of  the  will;  the  appoint- 
ment of  the  defendant  Elizabeth  N.  Shuler  as  executrix; 
that  she  was  the  sole  legatee  and  devisee  under  the  will,  its 
proof  and  her  assumption  of  the  office  of  executrix.  In 
other  respects  it  left  the  averments  of  the  original  complaint 
unchanged,  as  also  the  demand  for  relief. 

No  answer  was  made  to  the  supplemental  complaint  and 
the  action  went  to  trial  before  a  referee  upon  the  issues  origi- 
nally framed.  There  was  no  allusion  in  the  pa]X5rs  on  which 
the  motion  for  leave  to  serve  a  supplemental  complaint  %vas 
made,  of  an  intention  to  make  the  executrix  a  party  to  the 
action.    No  order  was  made  continuing  the  action  against  her 
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as  executrix  or  directing  that  she  be  Hiade  a  party  in  her  rep- 
resentative character.  Not  only  was  there  no  order  nlaking 
the  executrix  a  party,  but  she  was  not  named  as  a  party  in 
the  process,  pleadings  or  judgment.  No  relief  was  demanded 
against  her  as  executrix,  and  so  far  as  appears  her  rights  as 
executrix  or  the  rights  of  the  general  creditors  of  the  estate 
were  not  put  in  issue  or  actually  litigated  on  the  trial. 

The  referee  found  and  decided  that  the  general  assignment 
executed  by  Isaac  C.  Shuler  to  Waldron,  and  certain  trans- 
fers made  by  him  to  his  wife,  embracing  chattels  and  securi- 
ties, were  fraudulent  and  void  as  against  the  plaintiff,  and 
directed  that  a  receiver  be  appointed,  and  a  referee  to  take 
the  account  of  the  property  and  assets  fraudulently  assigned 
or  transferred,  and  that  the  defendants  Waldron  and  Elizabeth 
X.  Shuler  account  for  and  transfer  to  the  receiver  to  be 
appointed  the  property  in  their  hands  and  the  proceeds  of 
the  property  assigned  and  transferred  to  them,  and  that  the 
same  be  applied  by  the  receiver  to  the  payment  of  the  plain- 
tiff's judgment.  An  interlocutory  judgment  was  subsequently 
entered  in  conformity  with  the  decision  of  the  referee,  and  a 
receiver  appointed,  and  also  a  referee  to  take  the  accounts. 
The  referee  stated  the  accounts,  and,  on  the  coming  in  of  his 
report,  application  was  made  in  behalf  of  the  plaintiff  for  final 
judgment  in  the  action,  which  was  directed.  On  the  applica- 
tion for  final  judgment  a  motion  was  made  in  behalf  of  the 
defendant  Elizabeth  N.  Shuler,  individually  and  as  executrix 
(of  which  previous  notice  had  been  given),  to  modify  the 
interlocutory  judgment  by  striking  out  the  provision  therein 
appointing  a  receiver,  and  the  direction  that  the  defendants 
account  for  and  trans^fer  to  him  the  assigned  property  and  its 
proceeds,  and  by  inserting  a  direction  that  the  receiver 
appointed  thereby  transfer  and  deliver  to  Elizabeth  N.  Shuler, 
as  executrix,  all  money  or  other  property  in  his  possession  as 
receiver  which  had  come  to  his  hands  under  the  terms  of  the 
interlocutory  judgment.  The  motion  also  included,  as  part  of 
the  relief  demanded,  that  Elizabeth  N.  Shuler,  as  executrix, 
be  made  a  party  defendant  in  the  action.     The  motion  was 
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wlioUy  denied,  and  the  final  judgment  was  thereupon  entered. 
The  defendant  Elizabeth  N.  Shuler  filed  exceptions  to  the 
report  of  the  original  referee,  and,  among  other  things, 
excepted  to  the  direction  for  the  appointment  of  a  receiver, 
and  that  the  defendants  account  for  and  transfer  to  hira  the 
property  received  by  them,  or  either  of  them,  under  the 
assignment  and  transfer  which  had  been  adjudged  fraudulent, 
to  be  applied  in  satisfaction  of  plaintiff's  judgment.  These 
facts  sufficiently  present  the  question  upon  which  our  judg- 
ment proceeds. 

Isaac  C.  Shuler  was  living  when  the  action  was  commenced, 
and  was  made  a  defendant.  The  action,  as  has  been  stated, 
was  in  part  to  set  aside  his  general  assignment  for  the  benefit 
of  creditors,  made  by  Isaac  C.  Shuler  to  the  defendant  Wal- 
dron.  For  the  purpose  of  this  relief,  Isaac  C.  Shuler,  the 
assignor,  was  an  indispensable  party.  By  the  assignment,  he 
created  a  trust  to  dispose  of  his  property  in  the  way  and  for 
the  purposes  disclosed  in  the  instniment.  He  divested  him- 
self by  the  assignment  of  the  legal  title  to  the  assigned  prop- 
erty, and  it  became  vested  in  the  assignee  as  trustee.  But,  as 
between  himself  and  the  assignee,  he  had  a  right  to  insist  that 
the  assignee  should  perform  the  trust  and  devote  the  assigned 
property  to  the  payment  of  his  debts,  as  prescribed  in  the 
assignment.  The  plaintiff  brought  its  action  in  hostility  to 
the  assignment,  and  sought  to  annul  and  defeat  it  for  alleged 
fraud.  The  assignor  was  entitled  to  insist  upon  its  validity, 
and  to  be  heard  before  the  property  should  be  taken  by  the 
judgment  of  the  court  from  the  possession  of  his  assignee  and 
devoted  to  the  payment  of  the  plaintiff's  debts  in  disregard  of 
the  assignment.  The  assignor  was  entitled  to  any  snrphis 
which  might  remain  after  the  purposes  of  the  trust  were 
accomplished,  and,  although  it  might  appear  that  there  would 
be  no  surplus,  nevertheless  he  had  the  right  to  contend  that 
his  estate  should  be  distributed  under  the  terms  of  the  assign- 
ment, and  that  it  was  a  valid  and  not  a  fraudulent  instrument. 
The  authorities  are  decisive  in  affirming  the  general  rule  that, 
in  a  creditor's  action  l>roug]it  to  impeach  and  set  aside  a  gen- 
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eral  assignment  by  a  debtor  of  his  property  for  the  benefit  of 
creditoi-8,  the  court  will  not  proceed  to  judgment  in  the  absence 
of  the  debtor  as  a  party  defendant,  unless  by  death  or  other  cir- 
cumstance his  joinder,  as  a  defendant,  is  wholly  impracticable. 
{Lawrence  v.  Bank  of  Jiepvhlic,  35  N.  Y.  820 ;  MilUr  v. 
UaU,  70  id.  250;  Gaylords  v.  KeUhaxo,  1  Wall.  [Q.  S.]  81 ; 
Beach  Eq.  Jur.  §  94rO.)     It  has  been  held  in  some  cases  that 
in  a  suit  brought  by  a  creditor  against  a  fraudulent  alienee  of 
the  debtor,  to  set  aside  a  specific  transfer  for  fraud,  where  the 
conveyance   was   absolute    and    transferred    as  between    the 
parties  an  indefeasible  title  or  interest,  the  fraudulent  vendor 
is  not  a  necessary  party.     {Buffirigton  v.   Harvey ^  95  U.  S. 
103;  Campbell  v.  Jones^  25  Minn.  155 ;    Potter  \:  Phillips^ 
44  lo.  357 ;  see,  also,  Fox  v.  Moyer,  54  N.  Y.  180.)     But  the 
relaxation   of  the  rule  has  never,  so  far  as  we  can  discover, 
been  extended  to  the  case  of  an  assignment  in  trust  for  the 
benefit  of  creditors,  and  the  principle  upon  which  the  excep- 
tion is  founded  does  not  bring  the  case  within  its  operation. 
It  may  apply  to  the  transfers  made  to  Mrs.  Shuler,  which 
were  absolute  and   unconditional,   and   if   they    were  alone 
sought  to  be  set  aside,  might  have  justified  the  bringing  of 
the  action  against  her  alone,  without  joining  the  party  from 
whom  she  derived  title.     But  Isaac  C.  Shuler  having  been  a 
necessary  party  to  the  action   in  respect  of  the  claim  to  set 
aside  the  general  assignment,  it  follows  that  upon  his  death, 
pending  the  action,  it  could  not  legally  proceed  without  bring- 
ing in  his  personal  representative  as  a  party.    This  was  not  done. 
The  procuring  of  the  order  to  serve  a  supplemental  complaint 
and  its  service  on  the  defendant  Elizabeth  N.  Shuler  did  not 
make  her  a  party  to  the  action  in  her  representative  capacity. 
The  supplemental  complaint  disclosed  facts  which  made  it 
necessary  that  there  should  be  a  substitution  of  the  personal  rep- 
resentatives of  the  deceased  defendant  in  his  stead.     But  it 
was  not  followed  by  procuring  an  order  for  substitution,  nor 
I)j  a  substitntion  by  consent.     Where  a  necessary  defendant 
is  not  made  a  party,  it  is  not  sufficient  even  that  the  court 
directs  such  party  to  be  brought  in,  but  it  should  refuse  to 
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proceed  imtil  he  is  iiiatk  a  ptirty  in  fact*  {Petjaer  w  Wendi, 
87  N.  \\  322;  Mahr  v.  iV,  U.  V,  /?m,  Societfj.  127  id.  45i) 
Tlic  rule  wliirli  mt^uires  tliiit  all  pers^ona  .shall  he  inade  pavties 
to  a[i  action,  whose  rights  may  IjeatTected  hy  the  judgiiierit,and 
withutit  whiwe  preseiiee  there  ciuinot  he  a  tiiial  and  complete 
determiniition  of  the  controvei'sj,  is  not  simply  a  rule  of  prac- 
tice or  convenience-  It  ha^  been  estahlished  in  order  to  give 
tinality  to  litigation,  and  in  the  intei^*[>t  of  jimtiee,  that  the 
rights  of  personi?  shall  not  be  jeoparded  or  enibarrasf^ed  by  Iw^^- 
meiitri  purporting  to  himl  their  rights  or  intere^t^  whcru  they 
have  had  iu>  opiKirt unity  to  be  heard.  A  party  to  an  aetiou 
may  by  com^^ent  or  by  failure  in  due  tiuu*  or  n um tier  to  raise  the 
oljjection  that  other  per-sons  sliouhl  have  been  made  parties, 
eoni-lude  himself  to  his  own  prejudice.  But  tlie  court,  on  its 
own  motion,  if  necessary,  will  inrerfcre  in  behalf  of  third  per- 
sons not  parties  to  the  litigation  whose  interests  are  iiivolwil 
in  the  issue  presented,  and  hy  j-equiring  them  to  be  brought 
in,  or  hy  staying  procecdiugfi,  ]>rotect  them  against  an  injuri- 
ous adjudication,  and  may  i-eversea  judgment  wli en  it  appears 
that  necessary  jmrties  were  not  hefor-e  the  eonrt,  although  uq 
olijection  had  been  taken  in  the  pleadings  or  on  the  trial. 
{Osterhomlt  \\  Rlgney^  08  N.  Y.  2:30;  Gn/mha  v.  Galmha, 
];3S  id.  272;  Mofdkm  v.  Cf^nil^h,  133  id.  13:1.)  Tiie  princi- 
ple previously  established  by  the  decisicuis,  that  where  a  com* 
])lete  determination  of  tiie  contnivcr.sy  caTnujt  hi^  had  without 
tlie  presence  of  Other  parties,  it  is  the  duty  of  the  comt  to 
direct  tliem  to  be  brought  in,  is  now  embodied  in  the  statute. 
(Code  Civ.  Pro.  §  452.) 

The  fact  tliat  the  defendant  Elizab^^tb  N.  Shiiler  was  a 
party  defendant  in  her  individual  character  does  not  obviate 
the  objection,  8 lie  had  a  separate  individual  interest  in  the 
litigation,  which  was  instituted  in  part  to  avoid  tmiisfersmade 
to  her  by  the  delitur,  and  it  wa.s  during  his  lifetime  that  she 
was  joined  as  defendant  in  the  action  and  answered  the  com* 
plaint.  By  his  death  and  her  a|>pointmcnt  as  execntrix  she 
was  invested  with  a  new  character  as  the  I'epresentative  of  her 
husband  and  his  creditoi*s  and  of  liis  estate.     Since  tiie  enact- 
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meiit  of  cliap.  314  of  the  Laws  of  1858  an  executor  or  admin- 
istrator represents  creditors  as  well  as  the  decedent,  and  is 
authorized  to  assert  the  rights  of  creditore  as  against  any  trans- 
fei*8  of  property  made  by  the  debtor  in  violation  of  their 
rights.     But  the  execntor  or  administrator  may  also,  acting  in 
good  faith  and  as  the  representative  of  the  decedent,  assert  and 
vindicate  the  validity  of  transfers  of  personal  property  made 
by  liim  in  his  lifetime  when  assailed  by  creditors.     There  may 
arise,  in  respect  to  the  attitude  in  which  the  executor  or  admin- 
istrator stands  to  creditors  on  the  one  hand  and  on  the  other  to 
the  decedent  and  his  transactions,  embarrassing  questions  of 
duty  and  propriety.     But  whether  the  transfers  made  by  the 
decedent,  sought  to  be  set  aside  at  the  instance  of  creditors 
after  the  death  of  the  debtor,  are  valid  or  void,  the  personal 
representative  is  entitled  to  be  heard,  and  his  presence  as  a 
party  is  as  necessary  as  that  of  the  debtor  if  he  was  still  living. 
Upon  the  pleadings  and  proceedings  in  tliis  ca«e  the  defend- 
ant Elizabeth  N.  Shuler  was  not  in  a  position  to  assert  any 
defense  in  her  representative  character  either  to  insist  upon 
the  validity  of  the  transfers,  or,  if  found  to  be  f mudulent,  that 
the  plaintiff  had  acquired  no  lien  upon  the  tangible  property 
or  its  proceeds  embraced  therein,  no  receiver  having  been 
appointed  in  the  action  prior  to  the  death  of  Isaac  C.  Shuler. 
By  the  judgment  all  the  property  and  proceeds  are  directed  to 
be    applied   to    the    payment   of    the    plaintiff's   judgment, 
although  it  appears  that  at  least  one  other  judgment  of  earlier 
date   against   the  decedent  was  outstanding  and   unsatisfied. 
Tlie  statute  prescribes  the  order  in  which  the  debts  of  a  dece- 
dent shall  be  paid  out  of  his  assets.     It  proceeds  upon  the  gen- 
eral equitable  principle  of  equality  among  creditors.     The  rule 
is  well  settled  in  this  state  that  the  plaintiff  in  a  creditor's  action 
acquires,  by  the  commencement  of  the  suit,  a  lien  upon  the 
clioses  in  action  and  equitable  assets  of  the  debtor,  which  entitles 
him,  in  the  successful  event  of  the  action,  to  priority  of  payment 
thereout  in  preference  to  other  creditors,  irrespective  of  the  pri- 
ority of  the  respective  judgments  {EdmeHton  v.  Lyde.  1  Paige, 
637  ;    Coming  v.  ^Yhite^  2  id.  567),  and  this  lien  is  not  displaced 
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or  defeated  by  the  death  of  the  debtor  before  judgment. 
(Brawn  v.  NichoU^  42  X.  Y.  26.)  But  in  respect  of  chattels, 
subject  to  be  taken  on  execution,  the  rule  seems  to  be  that 
unless  the  action  is  brought  in  aid  of  an  execution,  the 
mere  commencement  of  the  action  creates  no  lien  as 
against  other  creditors,  and  if  any  lien  whatever  exists,  it 
is  so  incomplete  and  imperfect  that  it  is  subject  to  be 
overreached  by  a  subsequent  levy  in  favor  of  other 
creditors,  made  before  the  appointment  of  a  receiver. 
{Lamhig  v.  Edston^  7  Paige,  364;  Becker  v.  Torrance^ 
31  X.  Y.  630 ;  Van  AUtyne  v.  Cook,  25  id.  489 ;  Davenport 
V.  liellf/,  42  id.  193 ;  Storms  v.  WadileU,  2  Sand.  Ch.  5S7.) 
When  a  receiver  is  actually  appointed  without  an  intervening 
levy  having  been  made,  the  appointment  operates  as  an  equi- 
table levy  and  a  sequestration  of  the  chattels  for  the  benefit 
of  the  plaintiff.  It  is  the  appointment  of  the  receiver  which 
makes  the  lien  effective  and  gives  the  plaintiff  priority.  It  is 
claimed  in  behalf  of  the  appellant  that  as  no  receiver  had 
been  appointed  prior  to  the  death  of  Isaac  C.  Shuler,  the 
statute  eo  instant i  on  his  death  prescribed  the  rule  for  the 
distribution  of  his  estate  and  operated  to  subject  all  tangible 
property  transferred  by  the  decedent  in  fraud  of  creditors  to 
general  administration  and  displaces  any  inchoate  lien  which 
may  have  been  acquired  by  the  commencement  of  the  action, 
as  effectually  as  though  the  property  had  been  levied  on  by 
other  creditors  in  the  decedent's  lifetime.  We  think  there  is 
great  force  in  this  contention.  But  we  refer  to  the  question 
without  deciding  it,  as  presenting  an  independent  reason  why 
the  defendant  Elizabeth  N.  Shuler  was  a  necessary  party  to 
the  action  in  her  character  as  executrix  and  as  trustee  of  all 
the  creditors  of  the  decedent. 

Cases  are  cited  to  support  the  contention  that  the  defend- 
ant Elizabeth  X.  Shuler  having  been  in  fact  a  party  to  the 
action  in  her  individual  name,  should  be  regarded  as  a 
party  in  her  representative  character  also.  The  cases  mainly 
are  of  two  classes,  those  where  the  cause  of  action  was 
upon  a  right  accruing  to  the  ])laintiff  or  existing  against  a 
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defendant  in  a  representative  character  which  was  imperfectly 
expressed  in  the  title  of  the  action,  and  cases  where  there  was 
an  unnecessary  addition  of  a  representative  title  to  the  name 
of  the  party,    when   in   fact   the  cause  of  action   was  upon 
an  individual   right   or    obligation.     In    these   cases   it  has 
been  held  that   the   title   and   j^leadings  may  be  considered 
together  to  ascertain  the  true  nature  of  the  action,  and  the 
action  will  be  treated  as  an  individual  or  representative  one, 
as  disclosed  upon  an  inspection  of  the  whole  record.     {Stilwell 
V.  Carpenter,  2  Abb.  [N.  C]  238  ;  S.  C,  62  X.  Y.  639  ;  Beers 
V.  Shannon,  73  id.  292 ;   Litchfield  v.  Flint,  104  id.  543 ; 
Jennings  v.  Wright,  54  Ga.  537 ;  Waldsnrith  v.  Waldsinith, 
2  Ohio,  156  ;  Pennock  v.  Gilleland,  1  Pitts.  Pa.  37.)     But  a 
suit  against  one  sued  as  an  individual  does  not  bind  him  as 
trustee,  and,  conversely,  judgment  against  one  sued  in  a  repre- 
sentative capacity  does  not  conclude  him  in  a  subsequent  action 
brought  by,  or  against,  him  as  an  individual,  although  the 
same  identical  issue  is  involved,  and  the  decision  in  the  first 
action  was  upon  the  merits.     {Rathhone  v.  Ilooney,  58  N.  Y. 
463 ;  Landon  v.  Townshend,  112  N.  Y.  93 ;  CoUins  v.  Hydom^ 
135   X.  Y.  320.)     In  the  present  case  an  inspection  of  the 
pleadings  does  not  show  that  the   defendant   Elizabeth  X. 
Shuler  was  made  a  party  in  her  representative  capacity,  or 
that  her  interest  as  executrix  was  considered  or  determined. 
The  conclusion  we  have  reached  will  necessarily  continue  this 
ah-eady  protracted  litigation,  and  probably  without  materially 
changing  the  result.      But  to  sustain   the  judgment  would 
establish  a  dangerous  precedent.     It  is  highly  important  that 
the  scope  and  effect  of  judgments  should  be  subject  to  no 
nncertainty,  and  especially  that  riglits  affected  by  representa- 
tion should  not  be  imperilled  by  loose  procedure  or  by  a  judg- 
ment M^hich  at  best  leaves  it  to  a  doubtful  inference  whether 
the  rights  have  been  adjudicated. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 
All  concur. 
Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v, 
Frank  C.  Conroy,  Appellant. 

1.  Murder  —  Period  op  Deliberation.  There  is  no  bard  and  fast 
rule  as  to  the  time  necessary  for  a  defendant  to  deliberate,  premeditate 
and  form  the  design  to  kill,  required  to  constitute  the  crime  of  murder 
in  the  first  degree  ;  but  it  is  always  a  question  for  the  jury  in  the  light  of 
the  facts. 

2.  Appeal  —  Review  of  Capital  Case.  The  Court  of  Appeals  will 
riot  disturb  a  verdict  of  murder  in  the  first  degree,  reached  upon  conflict- 
ing evidence,  unless  its  examination  of  the  record  induces  the  conviction 
that  injustice  has  been  done,  or  errors  committed  which  have  prejudiced 
the  substantial  rights  of  the  accused. 

3.  Contradiction  op  Witness  —  Charge  to  Jury.  On  a  trial  for 
munler,  the  defendant,  having  called  one  of  the  grand  jurors  as  a  witness, 
who  gave  evidence  contradicting  one  of  the  People's  witnesses,  requested 
the  court  to  charge  the  jury  that  if  they  believed  the  testimony  of  tke 
grand  juror  they  must  entirely  disregard  the  testimony  of  the  contra- 
dicted witness.  The  court  refused  the  request,  and  told  the  jury  that 
they  were  to  judge  of  the  testimony  of  the  contradicted  witness  in  the 
light  of  all  the  testimony  that  surrounded  her  evidence  or  that  was  in  the 
case.     Held,  no  error. 

4.  Evidence  —  Conclusion  op  Witness.  A  constable  testified  as  a 
witness  for  the  People,  that  the  defendant  shut  the  d(K)r  of  the  room  in 
which  the  homicide  occurred  "  on  me,"  and  the  defendant's  counsel  moved 
to  strike  out  the  words  "  on  me,"  as  a  conclusion,  other  persons  being 
prest^nt.     The  motion  was  denied.     Held,  that  the  ruling  was  correct. 

5.  Defendant  as  Witness  in  his  Own  Behalf.  When  the  defendant 
in  a  criminal  action  becomes  a  witness  in  his  own  behalf,  he  subjects  him- 
self to  a  searching  cross-examination  and  assumes  the  peril  of  the  district 
attorney  being  permitted  a  wide  range  as  to  the  topics  of  inquiry. 

6.  Trial  for  Murder  of  Wife  —  Cross  examination  op  Defendant. 
On  a  trial  for  wife  murder,  the  district  attorney  had  present  in  court  two 
women  of  apparently  ill-repute,  and  while  cross-examining  the  defendant 
as  to  his  life  and  conduct,  caused  the  women  to  rise,  and  asked  the  defend- 
ant, as  to  one  of  them,  if  he  boarded  with  her  and  recognized  her,  and,  as 
to  the  other,  whether  he  had  visited  her  in  a  house  of  ill-fame.  Held, 
that,  while  these  incidents  did  not  constitute  legal  error  under  the  peculiar 
circumstances  of  the  case,  the  practice  was  not  one  to  be  encouraged. 

(Argued  May  12,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  convicting  the  defendant  of  mnr- 
der  in  tlie  first  degree,  rendered  at  an  extraordinary  Trial 
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Term  of  the  Supreme  Court  held  in  St.  Lawrence  county  on 
August  10,  1896,  and  from  an  order  denying  a  motion  for  a 
new  trial. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Johfi  C  Keeler  for  appellant.  The  crime  of  murder  in  the 
first  degree  was  not  proven.  {People  v.  Barlert^  149  N.  Y. 
267;  People  v.  Gallo,  149  W.  Y.  106;  Shepard  v.  Parher, 
36  X.  Y.  518 ;  Peoj)le  v.  Owens,  148  N.  Y.  651 ;  PeopU  v. 
Bennett,  49  N.  Y.  142 ;  People  v.  Tiiezkewitz,  149  N.  Y. 
240;  PeopU  v.  Ciynarale,  110  N.  Y.  28;  People  w.Sliney, 
137  N.  Y.  570 ;  People  v.  Taylor,  138  N.  Y.  400 ;  PeopU  v. 
Driscoll,  107  N.  Y.  414;  Peoj)U  v.  Kelley,  113  N.  Y.  647.) 
The  charge  violated  section  419  of  the  Code  of  Criminal  Pro- 
cedure, which  requires  all  questions  of  fact  to  be  decided  by 
the  jury.  {McKenna  v.  People,  81  N.  Y.  360;  People  v. 
FUck^,\'^h  N.  Y.  336;  PeopU  v.  Garman,  83  Ilun,  609; 
People  V.  Wood,  126  N.  Y.  260;  PeojyU  v.  Brow,  90  Ilun, 
509;  PeopU  Y.  Barheri,  149  N.  Y.  277;  Allison  v.  U.  S., 
160  r.  S.  203;  Code  Crim.  Pro.  §§  419,  899,  subd.  1;  Peo- 
ple V.  TuGzhewitz,  149  N.  Y.  252 ;  People  v.  Upton,  38  Hun, 
107-109 ;  Dvffy  v.  PeojyU,  26  N.  Y.  588 ;  McKenna  v.  Peo- 
pU, 81  N.  Y.  360.)  The  court  erred  in  ruling  on  qualifica- 
tion of  jurors  to  defendant's  injury.  {Greenfields,  PeopU,  74 
X.  Y.  277 ;  People  v.  McGon-egal,  136  X.  Y.  (^^^)  The  court 
erred  in  the  reception  and  rejection  of  evidence.  {People  v. 
Corey,  148  X\  Y.  489 ;  Blum  v.  M,  R,  Co,,  48  X.  Y.  S.  R. 
^80 ;  Messner  v.  PeopU,  45  X.  Y.  1 ;  Shennan  v.  I),,  Z.  t5 
ir.  /^.  /?.  C^>.,  106  X\  Y.  542;  /V>/>fe  \,Wood,  126  X^  Y. 
249;  WihUr  v.  Peahody,  21  Ilun,  379;  /V^y^  v.  TFtf^'^',  29 
Hun,  475  ;  People  v.  Sharp,  107  X.  Y.  457 ;  People  v.  (?/'^e;i- 
t€?<x«,  108  X.  Y.  302 ;  DilUher  v.  //.  Z.  Z;i5.  Co.,  69  X.  Y. 
256 ;  Church  v.  Howard,  79  X^.  Y.  415.) 

Ledyard  P.  IlaU  for  respondent.  The  record  shows  no 
error  in  the  selection  of  the  jury.  (Code  Crim.  Pro.  §  376  ; 
jPeopU  v.  Ifiles,  143  X.  Y.  383 ;  PeopU  v.  McGonegal,  136 
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N.  Y.  62  ;  People  v.  Martell,  138  N.  Y.  595.)  No  evidence 
was  received  against  the  defendant  which  was  incompetent 
or  irrelevant.  {People  v.  JoliiisoUy  140  N.  Y.  350,  354; 
People  V.  Pustolka^  149  N.  Y.  570;  PeopU  v.  Youngs^  151 
K  Y.  210;  People  v.  Sllney,  137  N.  Y.  570;  People  v. 
Kemmler,  119  N.  Y.  580;  People  v.  Harris,  136  N".  Y.  423; 
People  v.  nWy^/6^?\  139  N.  Y.  73 ;  People  v.  Strait,  148  N. 
Y.  566;  People  v.  7>/y/or,  138  N.  Y.  398.)  No  line  of 
inquiry  was  denied  to  the  defendant,  and  no  specific  fact  to 
wliicli  he  was  entitled  was  kept  from  the  jury  by  the  rulings 
of  the  court.  {People  v.  Miles,  143  X.  Y.  383.)  There  was 
no  error  in  tlie  charge  to  the  jury.  {People  v.  Youngs,  151 
N.  Y.  210 ;  People  v.  Iloeh,  \m  N.  Y.  291 ;  PeopU  v.  Foy, 
138  N.  Y.  664;  Sindram  v.  People,  88  N.  Y.  196;  PeopU 
v.  Osmond,  138  N.  Y.  80  ;  White  v.  United  States,  164  U.  S. 
100 ;  Peo2)le  v.  Harris,  136  X.  Y.  423  ;  People  v.  Pallister, 
138  N.  Y.  601  ;  Peojde  v.  KenimUr,  119  N.  Y.  580  ;  P^ry^/-^ 
V.  Leach,  146  X.  Y.  392.)  The  verdict  of  the  jury  was  fully 
warranted.  Proof  of  deliberation  and  premeditation  was 
overwhelming.  {People  v.  Leach,  146  X.  Y.  392  :  l^eople  v. 
Miles,  143  X.  Y.  383;  l^eople  v.  ^7/;i^y,  137  X.  Y.  570; 
P^6>/?Z^  V.  liohl,  138  X.  Y.  616 ;  PeopU  v.  ira^ow,  141  X. 
Y.  185  ;  145  X.  Y.  628  ;  PeopU  v.  Kemmler,  119  X.  Y.  580 ; 
PeopU  v.  Feigenbauin,  148  X.  Y.  636 ;  PeopU  v.  Buchanan, 
145  X.  1r.  1,  22.)  The  questions  in  the  case  were  for  the 
jury,  and  this  court  will  not  interfere.  {PeopU  v.  Taylor, 
138  X.  Y.  398 ;  Peojde  v.  Kerrigaii,  147  X.  Y.  210  ;  People 
V.  Youngs,  151  X".  Y.  210 ;  People  v.  Ilampt&n,  144  X.  Y. 
639  ;  PeopU  v.  x^/in^y,  137  X.  Y.  570 ;  People  v.  Hoch,  150 
X.  Y.  291.) 

Bartlett,  J.  The  defendant  was  tried  upon  an  indictment 
charging  him  with  having  killed  his  wife  at  Ogdensburg,  St. 
Lawrence  county,  on  the  20th  day  of  May,  1896.  After  a 
trial  lasting  seven  or  eight  days  and  involving  the  examina- 
tion of  a  large  number  of  witnesses,  the  juiy  rendered  a  ver- 
dict of  murder  in  the  first  degree. 
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The  act  of  killing  was  not  seriously  disputed,  but  the  stress 
of  the  trial  was  over  two  principal  defenses,  viz.,  insanity,  and, 
failing  in  that,  the  absence  of  deliberate  and  premeditated 
design  to  effect  the  death  of  the  deceased  necessary  to  consti- 
tute the  crime  of  murder  in  the  first  degree.  The  defendant 
iras  unable  to  pay  the  expenses  of  his  defense,  and  the  court 
assigned  him  two  counsel  of  high  professional  standing,  who 
have  discharged  the  onerous  duty  imposed  upon  them  with 
zeal  and  ability. 

The  assignments  of  error  arc  numerous  and  cover  qyqtj 
phase  of  the  case  from  the  selection  of  the  jury  to  the  charge 
of  the  learned  trial  judge,  and  were  argued  without  regard  to 
the  fact  of  exceptions  duly  taken. 

In  order  to  properly  deal  with  the  legal  errors  alleged  to  be 
disclosed  by  this  record  and  not  resting  upon  exceptions,  it  is 
necessary  to  first  determine  whether  we  are  satisfied  that  the 
verdict  is  against  the  weight  of  evidence,  or  against  law,  or 
that  justice  requires  a  new  trial.     (Code  of  Criminal  Pro. 

This  defendant  is  an  uneducated  longshoreman  and  day 
Ial)orer,  and  was  about  forty-two  years  of  age  at  tlie  time  of 
the  homicide ;  his  wife  was  then  twenty-six  years  old. 

They  were  married  hi  1887,  and  two  young  children  sur- 
vive their  mother.  For  several  years  prior  to  the  murder,  the 
defendant  and  his  family  resided  in  Ogdensburg,  although  the 
defendant  worked  at  times  in  Montreal,  thus  being  tempo- 
rarily separated  from  his  wife. 

It  appears  that  for  a  short  time  prior  to  Wednesday,  the 
20th  day  of  May,  1896,  and  possibly  much  longer,  the  defend- 
ant entertained  suspicions  that  his  wife  was  unfaithful  to  her 
marriage  vows,  and  had  requested  a  friend  to  watch  her  in 
his  absence. 

The  deceased,  in  the  month  of  March,  1806,  placed  her 
children  in  a  Roman  Catholic  protectory,  and  resided  alone 
when  the  defendant  was  absent. 

On  Saturday  night.  May  16th,  1806,  the  date  of  the  homi- 
cide   being  the  next  Wednesday,  the  defendant  returned  to 
23 
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Ogdensbiirg  from  Montreal,  reacliing  his  lionse  about  ten 
o'clock,  and  found  there  a  Mrs.  Fleming,  a  friend  of  his  wife, 
who  informed  him  that  his  wife  went  out  riding  during  the 
afternoon  with  a  man,  naming  him,  and  that  slie  had  not 
returned.  The  defendant  was  mucli  disturbed  by  this  intelli- 
gence and  sat  up  until  very  late,  awaiting  the  arrival  of  his 
wife,  but  she  did  not  return,  and  he  finally  went  to  hed. 

All  day  Sunday  the  defendant  waited  for  his  wife,  and  she 
finally  appeared  upon  the  scene  about  half- past  nine  o'clock  in 
the  evening.  Mrs.  Conroy  denied  she  had  been  off  riding 
with  a  man,  but  stated  that  slie  had  visited  a  fiiend,  Mrs. 
Sarney.  The  defendant  testified  that  he  called  on  Mrs.  Sarney 
the  next  morning,  and  the  latter  stated  his  wife  had  not  been 
there  since  the  Wednesday  before.  The  defendant  further  tes- 
tified that  between  Sunday  night  and  the  next  Wednesday  he 
did  not  assault  or  strike  his  wife,  but  admitted  he  accused  her 
of  marital  unfaithfulness  on  several  occasions  during  this 
interval,  and  that  they  quarreled  and  his  wife  wept  and 
screamed,  asserting  her  innocence. 

The  defendant's  rooms  were  in  a  basement,  two  or  three 
steps  below  the  level  of  the  sidewalk,  and  next  door  was  the 
meat  market  of  one  Wilson.  It  was  proved  that  conversation 
in  the  rooms  of  defendaut  could  be  heard  in  the  meat  market, 
and  AVilson  swore  that  during  Sunday  evening,  after  seeing 
defendant  enter  his  premises,  he  heard  a  scuffle  that  lasted 
some  minutes,  and  the  wife  sobbed  and  cried  and  said  he  had 
no  business  ''  to  choke  her  and  kick  her  and  abuse  her  in  that 
way ; "  and  that  "  he  twitted  lier  of  being  with  other  men  and 
she  denied  it." 

The  autopsy  revealed  some  dozen  or  more  black  and  bine 
spots  on  different  parts  of  the  person  of  deceased,  and  as 
many  more  abrasions  in  addition  to  the  knife  wounds,  which 
will  be  referred  to  later.  Tiiere  was  some  other  proof  offered 
by  the  Peoi>le  as  to  the  ill-treatment  of  the  deceased  by  tlie 
defendant  between  Sunday  night  and  the  fatal  Wednesday, 
but  it  is  unnecessary  to  go  over  it  in  detail. 

Charles  St.  Andrews,  the  intimate  friend  of  defendant,  was 
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sworn  by  the  People  and  testified  that  he  had  a  conversation 
with  defendant  on  Sunday  afternoon  and  the  latter  asked  him : 
"  Teddy,  can  I  kill  them  both  if  they  come  here  ?  I  said, '  Who 
do  you  mean ; '  he  said,  *  My  wife.'  That  is  all  he  mentioned ; 
he  did  not  mention  any  otlier  name."  St.  Andrews  further 
swore  that  he  told  defendant  he  did  not  know  anything  about 
that,  but  he  had  better  see  Mr.  Tuck,  a  poUceman,  who  would 
give  him  good  advice. 

Officer  Tuck  swore  that  defendant  sought  his  advice  and 
asked  him  to  secrete  himself  in  his  house  and  arrest  his  wife 
and  her  companion.  He  was  informed  by  the  officer  that  he 
could  not  do  this,  but  was  advised,  with  some  inaccuracy  as  to 
the  form  of  his  remedy,  that  he  could  proceed  against  tlie  man 
for  alienating  the  aflfections  of  his  wife  —  could  "  make  com- 
plaint to  the  coroner  to-morrow." 

It  is  evident  that  the  defendant  discussed  legal  proceedings 
mill  his  wife,  and  that  she  begged  him  not  to  move  in  that 
direction. 

The  defendant  admits  that  on  AVednesday  morning  he  left 
his  house  for  a  while,  and  upon  returning  his  wife  asked  him 
where  he  had  been,  and  there  were  some  words  between  them, 
and  he  rei)lied  ;  "  All  right,  I  will  go  right  down  to  see  Mr. 
Lucey,  the  mayor,  and  see  what  I  can  do  about  it." 

The  defendant  swears  that  he  did  not  find  the  mayor  in, 
but  stated  his  case  to  Mr.  Malby,  who  referred  him  to  llecorder 
Houston. 

The  interview  that  followed  immediately  with  the  recorder 
was  somewhat  lengthy.  Tlie  recorder  was  a  witness  for  the 
People,  and  gave  a  very  griiphic  description  of  defendant's 
call  upon  him,  about  an  hour  before  the  homicide.  The 
recorder  testified  : 

"He  stated  :  '  Mr.  Houston,  I  am  in  serious  trouble  and  it 
is  about  my  wife.  I  heard  there  is  a  certain  man  in  Ogdens- 
burg  has  been  making  his.  brags  that  he  had  immoral  relations 
ftrith  my  wife.  Now  my  God  —  Mr.  Houston,  isn't  that  awful 
for  a  married  man  with  two  children  ?  It  is  nearly  driving  me 
crazy     I  want  to  find  out  if  this  is  true  and  what  I  can  do  to 


180  People  v,  Conroy.  [June, 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  153. 


those  men.'  "  Mr.  Houston  sought  to  calm  him,  and  the 
defendant  replied,  among  other  things,  "  My  God  —  I  could 
murder  that  woman  if  I  thought  it  was  true." 

After  the  defendant  grew  calmer  lie  told  the  recorder  he 
wished  to  take  his  wife  away  from  Ogdensburg  and  her  evil 
associations,  and  he  thought  three  certain  men  he  named 
ought  to  pay  S25  each  toward  raising  the  money  necessary  to 
defray  the  expenses  of  his  removal  to  another  locality. 

It  was  arranged  that  the  recorder  was  to  address  letters  to 
these  men  at  once  making  this  suggestion  and  defendant  was 
to  return  the  next  morning  at  ten  o'clock  to  ascertain  the 
result. 

It  was  also  arranged  that  it  would  be  a  good  plan  for 
defendant  to  keep  his  wife  in  the  house  until  the  next  day  as 
it  was  not  deemed  wise  she  should  see  the  implicated  parties 
in  the  interval.  The  recorder  concludes  his  account  of  this 
most  important  interview,  he  replying  to  the  suggestion  of 
keeping  defendant's  wife  in  until  the  next  day,  as  follows : 

"  I  said,  '  I  don't  know  but  wliat  that  might  be  a  good 
plan.  But  don't  have  any  unpleasantness ;  don't  have  any 
tremble  or  altercation  with  her.'  He  said,  '  No,  Mr.  Houston, 
I  am  going  to  take  your  advice.  I  will  not  misuse  her  in  Ruy 
manner  and  I  will  be  here  at  ten  o'clock  to-morrow.'  At 
times  during  the  conversation  he  seemed  very  nmch  aflFected 
and  would  cry,  but  before  he  left  the  office  he  was  very  much 
pacified  seemingly." 

The  defendant  left  the  office  of  the  recorder  at  a  little 
before  eleven  o'clock  in  the  forenoon  and  in  less  than  an  hour 
he  had  slain  his  wife. 

The  defendant  testified  that  he  returned  home  immediately 
and  informed  his  wife  of  his  interview  with  the  recorder  and 
the  plan  that  she  was  to  remain  in  the  house  until  the  next 
day. 

The  defendant  admits  that  a  violent  quarrel  resulted ;  that 
his  wife  said  she  would  not  remain  in  the  house,  but  proposed 
to  go  out  at  once,  and  he  informed  her  if  slie  went  he  would 
go  with  her  and  they  would  see  the  recorder  together. 
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The  recorder  testified  to  seeing  the  defendant  a  few  hours 
after  the  murder  and  he  stated,  "  She  said  I  will  not  go. 
You  can  go  with  wliom  you  damn  please  and  I  will  go  witli 
whom  I  damn  please,  and  after  that  I  got  mad  and  don't 
remember  anything  until  I  gave  myself  up."  The  defendant, 
wlien  on  the  stand,  added  somewhat  to  the  details  at  this 
point. 

He  said  she  picked  up  a  knife  and  he  took  it  from  her,  and 
in  doing  so  cut  her  hand,  and  later  she  picked  up  the  larger 
knife  (there  were  two  carving  knives  lying  on  the  shelf),  and 
what  happened  after  that  he  does  not  remember  until  she  fell 
on  the  floor  and  he  walked  out  and  gave  himself  up. 

The  witnesses  for  the  People  tell  a  very  different  story, 
which,  taken  in  connection  "with  a  diagram  of  the  premises, 
shows  that  the  deceased  waged  a  desperate  and  losing  fight  for 
her  life.  The  diagram  in  evidence  discloses  but  one  exit  from 
defendant's  premises,  which  was  the  street  door.  This  door 
opened  into  a  sitting  room ;  beyond  it,  in  the  rear,  was  the 
kitchen  ;  a  door  connecting  the  two  rooms  was  about  opposite 
the  entrance  door ;  to  the  right  of  the  kitchen  was  a  smaller 
room  containing  the  sink  and  a  faucet  of  running  water. 

The  quarrel  began  in  the  sink  room.  It  was  there  the  hand 
of  the  deceased  was  probably  cut  when  the  defendant  took  the 
knife  away  from  her. 

It  was  at  this  point  that  the  neighbors  were  attracted  to  the 
front  door  by  the  screams  of  the  deceased.  The  door  was 
opened  by  the  witness  Day,  who  swears  that  defendant  and 
his  wife  were  in  the  kitchen  or  rear  room,  but  in  sight ;  that 
the  hands  of  the  deceased  were  covered  with  blood,  and  Day 
asked  defendant  what  was  the  matter,  and  he  said  she  had 
been  running  with  everybody,  and  that  he  was  tired  of  it,  and 
she  said :  "  For  God's  sake  do  not  let  him  kill  me.  What  will 
my  little  children  do  ?"  This  witness  says  defendant  had  a 
carving  knife  in  his  hand. 

The  witness  Minnie  Derby  swears  to  substantially  the  same 
thing,  although  she  varies  the  conversation  somewhat. 

Zillah  Wilson  also  swears  to  the  main  facts  at  this  point. 
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Constable  Lyzott  did  not  see  knife  in  defendant's  hands,  but 
saw  woman  in  back  room  screaming. 

It  seems  strange  that  the  outsiders  did  not  interfere  at  tliia 
point,  but  defendrmt  was  allowed  to  close  the  street  door,  and 
the  tragedy  then  in  course  of  enactment  proceeded.  The  dia- 
gram in  connection  with  the  evidence  of  the  persons  making 
it,  shows  in  the  rear  room  or  kitchen  two  hundred  and  eighty- 
nine  distinct  blood  spots  scattered  from  the  sink  room  door  to 
and  around  an  iron  column  and  a  table. 

In  the  front  room,  entered  from  the  street  and  where  the 
deceased  was  found,  there  were  three  hundred  and  eighty-five 
distinct  blood  spots  on  the  floor  and  walls  in  addition  to  the 
pool  of  blood  in  which  the  deceased  was  lying,  and  described 
by  one  of  the  physicians  as  about  three  feet  square. 

Mi's.  Fex,  who  was  in  the  Wilson  meat  market;  thus 
describes  the  final  scene  before  the  screams  of  the  deceased 
ceased  and  the  defendant  passed  out  of  his  house  :  "  I  heard 
her  screaming  *  murder'  and  *  spare  me  for  my  children  ;  for 
God's  sake  don't  murder  me;'  and  she  said,  'you  are  bound 
to  murder  me.  Oh,  Lord,  have  mercy  on  my  soul.'  And  she 
called  '  mother,'  and  that  was  all  I  heard." 

The  defendant  came  out  and  surrendered  himself  to  Lyzott, 
a  constable,  informing  him  ho  had  killed  his  wife,  and  asked 
him  to  send  for  Father  Conroy,  a  priest,  and  to  procure  for 
him  a  morning  paper  next  day. 

The  deceased  was  found  by  Dr.  Stillwell,  who  was  instantly 
summoned,  a  little  to  tlie  left  of  the  street  door  on  entering 
the  first  room  ;  she  had  no  pulse ;  was  breathing  at  long  inter- 
vals and  died  in  three  or  four  minutes  after  his  arrival.  An 
autopsy  was  subsequently  made,  several  doctors  being  present. 

The  result  may  be  summed  up  as  follows,  viz. :  The  hands 
were  terribly  wounded,  nine  cuts  on  the  right  and  seven  on 
the  left ;  some  of  them  were  through  the  skin  only,  others 
through  all  the  tissues,  opening  the  joint  and  cutting  the  cords 
and  tissues  holding  the  joints  together.  The  other  wounds 
were  upon  the  breast,  the  left  arm  between  shoulder  and 
elbow,  the  face  and  the  scalp. 
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The  fatal  wound  was  on  the  left  side  of  the  neck,  penetrat- 
ing the  throat,  separating  the  muscles,  the  external  jugular 
vein,  the  external  carotid  artery  and  the  pneumogastric 
nerve.  The  cause  of  death  was  acute  hemorrhage  from  this 
wound. 

It  is  evident  that  the  prolonged  death  struggle  was  carried 
on  by  the  deceased  from  the  sink  room  to  the  kitchen,  all 
about  the  iron  column  and  table  in  the  latter  room,  and,  finally, 
into  the  sitting  or  front  room,  where  the  fatal  wound  was, 
doubtless,  received. 

The  first  question  the  jury  had  to  determine  was,  whether 
the  defendant,  at  the  time  of  killing  his  wife,  was  laboring 
under  such  a  defect  of  reason  as  either  not  to  know  the  nature 
or  quality  of  the  act  he  was  doing,  or  not  to  know  the  act  was 
wrong.     (Penal  Code,  §  21.) 

It  was  proved  that,  in  1865,  the  defendant's  mother  died  in 
a  fit  at  the  age  of  thirty-five  years,  and  her  husband  swore 
that,  during  a  married  life  of  seventeen  years,  he  could  recol- 
lect only  four  or  five  fits. 

The  experts  differed  as  to  whether,  from  the  description  of 
symptoms,  the  fatal  fit  was  epilepsy  or  some  other  malady. 

It  was  not  proved  that  the  defendant  had  epileptic  fits. 

The  past  life  of  the  defendant  was  shown  by  a  large  num- 
ber of  witnesses  covering  the  time  from  boyhood  to  the 
homicide.  He  was  a  soldier  in  the  Canadian  and  United 
States  armies  at  one  time,  and  later  became  a  longshoreman 
and  day  laborer. 

Dr.  Stillwell,  the  family  physician  of  defendant  in  Ogdens- 
burg,  testified :  "My  judgment  is  that  he  was  a  man  of  weak 
mind ;  a  man  who  was  easily  influenced  to  anger,  or  it  might 
be  joy,  or  it  might  be  fear ;  he  was  easily  excited  to  anger." 

A  large  number  of  witnesses  swore  that  defendant  was 
known  as  "  Crazy  Conroy,"  and  that  his  conduct  as  to  feats  of 
strength  and  many  other  matters  led  them  to  regard  liim  as 
irrational. 

It  was  shown  that  he  was  very  excitable,  and  was  in  many 
'Ways  most  eccentric  in  liis  deportment. 
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The  medical  experts  sworn  by  the  defendant  were  of  opinion, 
replying  to  a  hypothetical  question  reciting  the  facts  proved, 
that  defendant  was  not  sane  and  responsible  for  his  acts  at  the 
time  of  the  homicide. 

The  medical  experts  for  the  People  reached  the  conclusion 
that  defendant  was  neither  an  epileptic  nor  insane  at  the  time 
of  killing  his  wife. 

This  question  of  defendant's  mental  condition  was  submitted 
to  the  jury,  and  it  cannot  be  said  tliat  the  verdict  was  against 
the  weight  of  evidence. 

It  then  remained  for  the  jury  to  consider  and  decide  the 
degree  of  murder  or  manslaughter  of  which  defendant  was 
guilty,  assuming  he  was  legally  responsible  for  his  act. 

We  have  already  commented  upon  the  main  facts  in  connec- 
tion with  the  killing  at  considerable  length,  and  these,  with 
many  others  disclosed  by  the  record,  sustain  the  verdict  of  the 
jury  that  the  defendant  acted  from  a  deliberate  and  premedi- 
tated design  to  effect  the  deatli  of  his  wife. 

There  is  no  hard  and  fast  rule  as  to  the  time  necessary  for 
a  defendant  to  deliberate,  premeditate  and  form  the  design  to 
kill.  It  may  involve  brooding  over  a  matter  for  days  and 
weeks,  and  it  may  be  accomplished  in  a  few  moments  under 
certain  circumstances.  It  is  always  a  question  for  the  jury  in 
the  light  of  the  facts. 

In  the  case  at  bar  the  defendant,  on  two  occasions  at  least, 
during  the  three  days  immediately  preceding  the  homicide, 
spoke  of  killing  his  wife  —  not  as  a  threat,  but  as  a  possibility, 
and  it  was  peculiarly  a  question  for  the  jury  to  decide  whether 
when  he  returned  home  from  his  interview  with  Recorder 
Houston,  and  found  his  wife  unwilling  to  remain  in  the  house 
as  advised,  but  inclined  to  quarrel  and  thwart  his  efforts  to 
settle  their  domestic  infelicities,  he  did  then  and  there  form 
a  deliberate  and  premeditated  design  to  kill  her. 

AVe  are,  therefore,  of  opinion  that  upon  all  the  issues  the 
verdict  is  not  against  the  evidence,  nor  does  justice  require  a 
new  trial  unless  we  iind  legal  errors  raised  by  proper 
exceptions. 
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We  have  repeatedly  held  that  we  will  not  disturb  a  verdict 
readied  upon  conflicting  evidence,  unless  our  examination  of 
the  record  induces  the  conviction  that  injustice  has  been  done, 
or  errors  committed  which  have  prejudiced  the  substantial 
rights  of  the  accused.  {People  v.  Slmey,  137  If.  Y.  570; 
People  V.  Jloch,  150  X,  Y.  299.) 

As  to  alleged  errors  in  ruling  on  qualification  of  jurors. 

Jurors  Brown,  Yeitch  and  Ilutchins  were  all  challenged  by 
defendant  for  cause,  the  challenges  overruled  and  exceptions 
taken. 

We  have  carefully  read  the  examinations  of  these  jurors, 
and  are  of  opinion  that  no  error  was  committed  by  the  learned 
trial  judge  in  these  rulings. 

The  counsel  for  defendant  have  called  our  attention  to  many 
parts  of  the  charge  to  the  jury  which  they  insist  were  highly 
prejudicial  to  the  rights  and  interests  of  the  accused  and  dis- 
closed to  the  jury  the  opinion  of  the  trial  judge  as  to  the  truth 
or  falsity  of  certain  facts  which  were  the  subject  of  comment. 
It  is  enough  to  say  that  with  able  and  astute  counsel  guarding 
the  defendant's  interests  at  the  trial  only  one  exception  was 
taken  to  the  charge  by  them.  At  the  eJose  of  the  charge  one 
of  the  counsel  for  the  defendant  asked  the  court  to  charge  the 
jury  that  if  they  believed  the  testimony  of  a  certain  grand 
juror  who  gave  evidence  in  the  case  contradicting  Mrs. 
Fleming  that  they  must  entirely  disregard  Mrs.  Fleming's 
testimony. 

The  trial  judge  declined  to  so  charge,  but  told  the  jury 
they  were  to  judge  of  the  testimony  of  Mrs.  Fleming  in  the 
light  of  all  the  testimony  tliat  surrounded  her  evidence  or 
that  was  in  the  case. 

To  this  ruling  there  was  an  exception.  The  trial  judge 
properly  disposed  of  the  request  to  charge  and  the  exception 
is  not  well  taken. 

We  do  not  deem  it  necessary  under  these  circumstances  to 
comment  in  detail  upon  the  alleged  errors  in  the  charge. 

We  have  been  impressed  in  this  and  other  cases  with  the 
ver)'  difficult  and  delicate  task  imposed  upon  a  trial  judge, 
24 
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after  many  days  of  taking  testimony,  in  calling  to  the  minds 
of  the  jury  the  salient  facts  of  the  case.  It  is  of  course  most 
necessary  that  this  should  be  done,  but  it  seems  to  us  very 
desirable  that  the  trial  judge  should  be  constantly  on  his 
guard  lest  he  inadvertently  color  the  facts  and  reveal  to  the 
jury  his  own  opinions. 

The  formal  requests  to  charge  submitted  bj^  defendant's 
counsel  before  the  summing  up  were  properly  disposed  of  by 
the  trial  judge. 

We  lind  no  exceptions  in  this  connection  requiring  special 
notice. 

As  to  the  alleged  errors  in  regard  to  the  admission  and 
rejection  of  evidence. 

ConstaUle  Lyzott  testified  that  defendant  "  shut  the  door  on 
me." 

Defendant's  counsel  moved  to  strike  out  words  "  on  me"  as 
a  conclusion,  other  persons  being  present.  The  motion  was 
denied  and  an  exception  taken. 

The  defendant  closed  the  door  on  all  the  persoHS  standing 
outside,  and  Lyzott  stated  a  fact  and  not  a  conclusion. 

The  minutes  of  the  grand  jury  were  not  common-law  proof 
as  to  what  Constable  Lyzott  testified  to  before  that  body,  and 
were  properly  rejected.  No  exception  was  taken  to  this 
ruling. 

Dr.  Bridges,  a  surgeon,  was  permitted  to  testify  that  a 
wound  made  by  an  instrument  not  excessively  sharp  would 
close  up  somewhat  after  the  wound  had  been  inflicted  and  the 
knife  withdrawn. 

This  witness  was  an  expert,  and  his  opinion  was  proper  for 
the  jury  to  consider. 

We  think  the  conversations,  screams  and  sounds  heard  in 
defendant's  rooms  by  various  persons  in  the  adjoining  meat 
market  were  competent. 

The  trial  judge  properly  limited  the  effect  of  the  evidence 
as  to  the  moral  misconduct  of  decetised  as  showing  the  influ- 
ence it  may  have  had  upon  defendant's  mind  and  not  as  a 
direct  justification  for  taking  the  life  of  his  wife. 
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The  witness  Chaniplin  was  asked  why  he  notified  deceased 
to  leave  the  rooms  she  had  rented  of  him. 

Objection  to  this  question  was  sustained.  The  form  of  this 
question  was  objectionable.  If  defendant  desired  to  prove 
any  specific  fact  of  misconduct  within  the  personal  knowledge 
of  witness  he  should  have  asked  for  it.  Furthermore,  this 
line  of  proof  was  cumulative,  and  the  ruling  does  not  show 
prejudicial  error,  as  the  trial  judge  greatly  favored  the 
defendant  in  permitting  many  witnesses  to  swear  as  to  the 
improper  conduct  of  deceased  on  a  number  of  occasions. 

Defendant's  counsel  complain  that  defendant  on  cross- 
examination  was  asked  as  to  specific  immoral  acts,  and  that, 
although  he  refused  to  answer,  he  was  greatly  prejudiced. 
When  a  defendant  takes  the  witness  stand  he  subjects  himself 
to  a  searching  cross-examination. 

The  district  attoniey  is  permitted  a  very  wide  range  as  to 
the  topics  of  inquiry,  and  it  is  a  peril  a  defendant  assumes 
when  consenting  to  become  a  witness  in  his  own  behalf.  (Peo- 
ple  V.  Webster,  139  N.  Y.  bottom  page  83  and  top  of  page 
84.) 

AVe  will  now  consider  the  final  objection  presented  by  the 
defendant.  The  district  attorney  had  present  in  court  two 
women  of  apparently  ill-repute  from  Montreal,  and  while  he 
was  cross-examining  the  defendant  with  considerable  severity 
as  to  his  life  and  conduct  in  that  city,  he  caused  each  of  these 
women  to  rise,  and  the  defendant  was  asked  as  to  one  of  them 
if  he  boarded  with  her  and  recognized  her,  and  he  replied  that 
he  did.  As  to  the  other  woman,  he  was  asked  if  he  visited 
her  in  a  house  of  ill-fame  in  Montreal,  and  his  answer  was, 
"  ^ot  as  I  know." 

We  are  not  prepared  to  hold  that  these  incidents  to  which 
no  exception  was  taken  constitute  legal  error  under  the 
peculiar  circumstances  of  this  case,  but  we  think  it  is  a  practice 
not  to  be  encouraged. 

There  are  a  few  other  exceptions  as  to  evidence  to  which 
we  have  not  referred,  but  after  an  examination  we  find  none 
involving  reversible  error. 
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We  have  given  this  case  most  careful  study  and  are  not 
satisfied  that  the  verdict  is  against  the  weight  of  evidence,  or 
against  law,  or  that  justice  requires  a  new  trial. 

The  judgment  of  conviction  should  be  affirmed  and  the 
record  remitted  to  the  court  below  to  carry  out  the  sentence. 

All  concur,  except  Vann,  J.,  not  voting. 

Judgment  affirmed. 


Thomas  Colon  et  al.,  Respondents,  v,  John  W.  Lisk  et  al., 

Appellants. 

1.  Protection  of  Oysters  —  Forfeiture  of  Disturbing  VEt^^EL  — 
Unconstitutionality  of  L.  1896,  Cii.  383.  Chapter  383,  Laws  of  1896, 
which  provides  for  the  summary  seizure  of  any  boat  or  vessel  used  by  one 
person  in  interfering  with  oysters  or  other  shell  fish  belonging  to  another, 
and  for  its  forfeiture  and  sale,  and  the  payment  of  the  avails  to  the  com- 
missioners of  fisheries,  game  and  forest,  by  an  exclusive  procedure  before 
a  justice  of  the  peace,  with  no  provision  for  a  jury  trial,  is  in  violation  of 
the  constitutional  provisions  that  "trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  used  shall  remain  inviolate  forever,"  and  that  no  per- 
son shall  be  deprived  of  **  life,  liberty  or  property  without  due  process  of 
law."    (N.  Y.  Const,  art.  1,  §§  2.  6:  U.  S.  Con.st.  14th  amdt.) 

2.  Police  Pov.  r"..  The  act  (L.  1896,  ch.  383)  involves  the  unauthorized 
confiscation  of  private  projierty  for  the  mere  protection  of  private  rights, 
and  is  not  within  the  police  power  of  the  state. 

Colon  V.  LM,  13  App.  Div.  195,  affirmed. 

(Argued  May  3,  1897;  decided  June  8,  1897.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  January  2r),  1807,  and  from  an  interlocutory 
judgment  entered  upon  the  decision  of  that  court  reversing  an 
interlocutory  judgment  entered  upon  the  decision  of  a  Special 
Term,  and  sustaining  the  i)laintiffs'  demurrer  to  so  much  of 
the  answer  as  set  up  chapter  383  of  the  Laws  of  1896  as  a 
defense  herein. 

The  appeal  was  taken  by  leave  of  the  Appellato  Division, 
which  certified  the  following  questions  of  law  for  review : 
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^^  Firsts  whether  the  affirmative  defense  alleged  in  the 
defendants'  second  defense  to  the  complaint  constitutes  a 
defense  to  plaintiflfs'  cause  of  action  ;  and, 

^^Se-cond^  whether  chapter  383  of  the  Laws  of  1896,  which 
amends  section  189  of  chapter  974  of  the  Laws  of  1895,  is 
in  violation  of  the  Constitution  of  the  state  of  New  York." 

The  action  was  replevin.  The  plaintiffs  are  in  possession  of 
the  sloop  "Jessie,"  her  furniture  and  apparel,  under  a  writ 
issued  in  this  action.  Tliey  claim  to  be  the  owners  of  the 
property  in  question,  and  entitled  to  the  possession  thereof  by 
virtue  of  their  ownership.  In  the  complaint  their  title  and 
right  of  possession  of  the  property  are  alleged,  and  that  the 
defendants  wrongfully  took  possession  thereof.  The  defend- 
ants by  their  answer  admit  the  plaintiffs'  title,  but  deny  that 
they  are  entitled  to  the  possession  of  it.  They  then  admit  the 
taking,  but  deny  that  it  was  wrongful  or  unlawful.  As  a  fur- 
ther and  separate  defense,  they  allege  that  they  were,  at  the 
time,  fish  and  game  protectore  and  foresters,  and  that  they 
were  charged  by  the  laws  of  the  state  with  the  enforcement  of 
the  Fish  and  Game  Law.  They  then  allege,  upon  information 
and  belief,  that  on  the  ninth  day  of  July,  1^96,  the  sloop 
"Jessie"  was  used  in  violation  of  subdivision  J^^of  section  189 
of  the  Fisheries,  Game  and  Forest  Law,  as  amended  by  chap- 
ter 383  of  the  Laws  of  1896,  in  that  it  was  used  in  destroying 
the  oysters  of  Peter  Poleworth,  lawfully  planted  in  the  waters 
of  Prince's  bay  in  the  state  of  New  York,  and  that,  acting  in 
their  official  capacity  as  officers  of  the  law,  on  the  fourteenth 
of  July,  1896,  they  seized  the  sloop  with  her  tackle,  apparel 
and  furniture,  in  accordance  with  the  provisions  of  such  stat- 
ute. To  this  portion  of  tfie  defendants'  answer  the  plaintiffs 
demurred,  upon  the  ground  that  it  was  insufficient  in  law  upon 
the  face  thereof,  and  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  cause  of  action  set  up  in  the 
complaint. 

Subdivision  one  of  this  statute,  so  far  as  material  to  the 
question  under  consideration,  is  as  follows:  1.  "No  person 
shall  in  any  wise  interfere  with,  take,  disturb  or  carry  away 
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the  oysters  of  another  lawfully  planted  or  cultivated  in  any 
of  the  waters  of  tlie  state,  or  remove  any  stakes  or  bnoys  or 
any  boundary  marks  of  any  planted  or  cultivated  beds.    *   *   * 
Whoever  shall  violate  or  attempt  to  violate  the  provisions  of 
this  subdivision  shall  be  f^uilty  of  a  misdemeanor  and,  in  addi- 
tion thereto,  shall  be  liable  to  a  penalty  of  one  hundred  dol- 
lars for  each  violation  thereof.     2.  All  sheriffs,  deputy  sheriffs 
and  constables  shall,  and  any  other  person  may,  seize  any  boat 
or  vessel  used  by  any  person  or  persons  in  violation  of  sub- 
division one  of  this  section,  togetlier  with  the  tackle,  apparel 
and  furniture  of  said  boat  or  vessel  wherever  found,  within 
one  year  after  such  violation,  and  shall  forthwith  give  notice 
thereof  to  any  justice  of  the  peace  of  the  county  where  the 
seizure  was  made."     Subdivision  three  declares  that  the  jus- 
tice, to  whom  the  notice  is  given,  shall  forthwith  fix  a  time 
and  place  for  trial,  and  give  at  least  six  days'  notice  of  the 
same  to  the  person  or  persons  in  posvsession  of  the  boat  at  the 
time  of  such  seizure,  and  also  to  the  owner,  if  known  and  a 
resident  of  the  county  within  which  the  seizure  was  made. 
If  the  persons  entitled  to  such  notice  are  unknown  or  not  resi- 
dents of  the  county,  then  notice  is  to  be  published  once  a  week 
for  two  w^eeks  in  a  newspaper  published  in  the  county,  describ- 
ing the  boat,  statin.;r  the  grounds  of  seizure,  and  the  time  and 
place  fixed  for  trial.     Subdivision  four  provides  that,  at  the 
time  fixed,  or  at  any  time  to  which  it  may  be  adjourned,  the 
justice  of  the  peace  shall  determine  by  the  evidence  taken  by 
him  whether  the  boat  was  used  in  interfering  with  oysters  or 
other  shell  fish  in  violation  of  the  provisions  of  subdivision 
one,  and  if  he  shall  determine  that  it  was  so  used,  he  shall 
oj'der  the  same,  with  its  furniture,  tackle  and  apparel,  to  be 
sold,  direct  the  manner  of  sale,  and  from  the  avails  of  tlie  sale 
deduct  the  amount  of  charges  and  expenses,  and  pay    the 
remainder  to  the  commissioners  of  fisheries,  game  and  forest. 

Elmer  G,  Sam  mis  for  appellants.  Forfeiture  of  the  instru- 
ment of  the  offense  against  a  statute  is  within  established 
principles  of  legislation.     {Sinith  v.  State  of  Maryland^  18 
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How.  [U.  S.]  71.)     The  statute  in  question  does  not  conflict 
witli  the  admiralty  jurisdiction  of  the  United  States  or  any 
law  of  Congress,  and  is  a  proper  subject  of  legislation  by  the 
state.     {U,  S.  V.  Bevans,  3  Wheat.  386;  Sfnlth  v.  State  of 
Maryland^  18  How.  [U.  S.]  371.)     The  procedure  provided 
for  by  the  statute  constitutes  due  process  of  law.     (2  Kent's 
Cornm.  13;  Wynehamer  v.  People^  13  X.  Y.  378;  People  ex 
rel  V.  Supervisiors,  70  N.  Y.  228 ;  In  re  U,  EL  P.  R,  Co. 
112  K  Y.  75;  In  re  E.  C.  Bank,  18  N.  Y.  215 ;  Happy  v. 
Masher,  48  N.  Y.  313 ;  Camphell  v.  Evans,  45  N.  Y.  356  ; 
Ilurtado  v.  California,  110  U.  S.  516.)    The  statute  in  ques- 
tion does  not  fall  within  the  class  of  cases  wherein  a  trial  by 
jury  has  heretofore  been  used.    (Bishop  on  Crirn.  Law,  §  835  ; 
U,  S.  V.  Three  Tons  of  Coal,  6  Biss.  379  ;  Anon  Case,  1  Gall. 
23  ;   U,  S.  V.  Za  Vengeance,  3  Dall.  279 ;  Confiscation  Cases, 
20  AVall.  92, 110 ;  The  Palmyra,  12  Wheat.  1 ;  State  v.  Bar- 
rets  of  Liquor,  47  N.  H.  369;  State  v.  Tufts,  56  N.  II.  137; 
Our  House  No.  2  v.  State,  4  Greene  [la.],  172 ;  Brown  on 
Jurisdiction,   170,  §§  60,  62 ;  Ilaney  v.  Cowpton,  7  Vroora, 
507.)     The  fact  that  an  innocent  owner  may  suffer  does  not 
render  the  statute  unconstitutional.     (  U.  S.  v.  Brig  Madek- 
adhel,  2  How.  [U.  S.]  233;  Dobbins  v.   TJ.  S.,  6  Otto,  395; 
U.  S.  V.  little  Charles,  1  Brock,  347 ;  Bertholf  v.  O'ReiUy, 
74  N.  Y.  525 ;  Boggs  v.  Comm.,  76  Ya.  989.)     Seizure  with- 
out process  is  not  a  tenable  ground  of  objection.     {Cook  v. 
Gregg,  46  N.  Y.  439;  Ilaney  v.   Compton,  7  Yroom,   507; 
Corfield  V.  Coryell,  4  Wash.  C.  C.  371 ;  Smith  v.  State  of  Mary- 
land. 18  How.  [U.  S.]  371.)    Every  presumption  is  in  favor  of 
the  constitutionality  of  acts  of  the  legislature.     {G,  E,  R.  Co. 
V.  Anderson,  3  Abb.  [N.  C]  434 ;  G.  E.  R.  Co.  v.  Kohle, 
70   IJ.   Y.  361;  PeopU  ex  rel.  v.  Bd.  Suprs.,   147  N.   Y. 
1  ;  People  ex  rel.  Kemmler  v.  Durston,  119  N.  Y.  569; 
ReiUy  v.    Gray,  77   Hun,  402 ;  Bertholf  v.   O'Reilly,   74 
N.  Y.  509.) 

'  Benjamin  Patterson  for  respondents.     This  act  is  nncon- 
stitiitional  in  that  it  attempts  to  confiscate  and  does  direct  the 
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contiscation  of  property,  the  ownership  of  which  is  virtuous, 
as  a  punishment  for  a  crime,  irrespective  of  the  guilt  or  inno- 
cence of  the  owner.  (Const.  N.  Y.  art.  3,  §  1 ;  Lawton  v. 
Steele,  119  X.  Y.  226.)  This  statute  contemplates  the  con- 
fiscation of  property  as  a  punishment  for  a  crime,  without 
due  process  of  law,  in  violation  of  section  6  of  article  1  of 
the  State  Constitution.  {People  v.  Ilavnor,  149  N.  Y.  195 ; 
Wynehamer  v.  People,  13  N.  Y.  378 ;  People  ex  rel,  v.  Bd. 
of  Suprs.,  70  N.  Y.  234 ;  liochcell  v.  Nearhig,  35  N.  Y. 
302;  Westervelt  v.  Greyg,  12  N.  Y.  212.) 

Martin,  J.  The  correctness  of  the  judgment  of  the  court 
below  is  dependent  upon  the  power  of  the  legislature  to  enact 
the  statute  under  which  the  defendants  seek  to  justify  their 
seizure  of  the  property  in  question.  It  is  practically  con- 
ceded that  if  the  statute  is  valid,  it  justified  the  acts  of  the 
defendants  and  the  allegations  of  their  answer  are  sufficient 
to  constitute  a  defense.  The  validity  of  this  statute  is  chal- 
lenged, and  the  general  question  arises  whether  it  falls  within 
the  inhibition  of  any  of  the  provisions  of  either  the  Federal 
or  State  Constitution.  The  constitutional  limitations  applica- 
ble to  this  question  are  contained  in  the  provisions  of  the 
Constitution  of  this  state  which  declare  that,  "  Trial  by  jury 
in  all  cases  in  which  it  has  been  heretofore  used  shall  remain 
inviolate  forever,"  and  the  provisions  of  the  Federal  and  State 
Constitutions  which  provide  that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law. 
(N.  Y.  Const,  art.  1,  §§  2,  6 ;  U.  S.  Const.  14th  amendment.) 

The  statute  under  consideration  makes  any  interference  by 
one  person  with  oysters  or  other  shell  fish  belonging  to  another 
a  misdemeanor,  and  adds  to  the  ordinary  punishment  for  such 
an  offense  a  further  penalty  of  one  hundred  dollare  for  each 
violation  thereof.  It  then  provides  that  certain  officers 
named  shall,  and  any  other  person  may,  summarily,  without 
process  or  other  authority,  seize  any  boat  or  vessel  used  in 
violation  of  the  act,  and  that  upon  a  six  days'  notice  to  the  per- 
son in  possession  ajid  to  the  owner,  if  known,  a  justice  of  the 
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\yehQe  sliall  proceed  to  take  evidence  wliether  the  vessel  was 
need  in  violation  of  the  statute,  and  if  he  shall  determine  it 
was,  he  must  order  the  same  to  be  sold,  and  the  avails,  after 
deducting  the  charges  and  expenses,  must  be  paid  to  the  com- 
mijfeioners  of  fisheries,  game  and  forest.  No  provision  for  a 
trial  bv  jury  is  found  in  any  portion  of  the  act,  nor  is  such 
a  trial  ])ermissible  under  it. 

The  learned  Appellate  Division  held  that  this  statute  was 
in  contravention  of  the  constitutional  provision  which  insures 
a  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used, 
and  upon  that  ground  alone  reversed  the  decision  of  the  Special 
Term  and  sustained  the  plaintiffs'  demurrer  to  the  answer. 
This  question  was  so  ably  discussed  by  the  learned  justice  who 
dehvered  the  opinion  of  that  court  that  we  should  deem  it 
wholly  unnecessary  to  do  more  than  concur  in  the  conclusion 
reached,  and  upon  the  grounds  so  well  and  ably  stated,  except 
for  the  fact  that  we  cannot  agree  with  the  conclusion  that  the 
statute  is  not  in  conflict  with  other  constitutional  provisions. 
Therefore,  while  we  agree  in  the  result,  yet  we  think  the 
statute  violative  of  other  constitutional  limitations  which  ren- 
der it  invalid. 

In  considering  tliis  case,  we  deem  any  extended  discussion 
of  the  question  of  the  invalidity  of  the  statute,  because  it 
deprived  persons  affected  by  it  of  the  right  to  a  trial  by  jury, 
unnecessary,  in  view  of  its  exhaustive  and  satisfactory  exami- 
nation by  the  court  below.  Section  two  of  article  one  of  the 
Constitution,  which  insures  a  trial  by  jury  in  all  cases  in  which 
it  has  heretofore  been  used,  was  under  consideration  by  this 
court  in  the  case  of  Wyiiehamer  v.  PeopU  (13  N.  Y.  378, 
42^).  It  was  there  said  that  that  provision  does  not  limit  the 
right  to  mere  instances  in  which  it  has  been  used,  but  extends 
it  to  such  new  and  like  cases  as  may  afterwards  arise.  That 
principle  wjus  also  recognized  in  People  ex  rel.  Coraaford  v. 
I>nicher  (83  N.  Y.  240,  242).  The  doctrine  that  the  jury 
trial  referred  to  in  that  provision  means  a  trial  by  a  common- 
law  jury  of  twelve  men,  was  also  asserted  in  the  latter  case, 
and  Hill  v.  People  (20  X.  Y.  363)  aiwi  the  Wynehamei^  ease 
25 
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were  referred  to  as  sustaining  it.  Therefore,  if  the  riglit  to  a 
trial  by  jury  existed  in  similar  cases  at  the  time  of  the  adop« 
tion  of  the  Constitution,  then  clearly  this  statute  was  invalid, 
for  the  reason  that  it  in  no  way  provided  for  such  a  trial, 
either  in  the  trial  court  or  upon  appeal.  That  the  forfeiture 
of  property  used  in  violation  of  this  statute  is  in  effect  a 
penalty  we  have  no  doubt.  We  regard  it  equally  clear  that 
suits  to  enforce  forfeitures  or  penalties  have  been  generally 
tried  by  a  jury.  Consequently,  as  the  statute  under  considera- 
tion makes  no  provision  for  such  a  trial,  but  provides  another 
exclusive  method,  it  is  in  conflict  with  the  provisions  of  sec- 
tion two  of  article  one  of  the  Constitution  of  the  state.  (  Woal 
v.  Citi/  of  Brooklyn^  14  Barb.  425,  432 ;  Warren  v.  People^ 
3  Parker,  544.) 

We  are,  however,  of  the  opinion  that  there  is  another  and 
broader  ground  upon  which  this  statute  should  be  declared 
invalid.     In  discussing  the  constitutionality  of  this  act,  it  is 
to  be  remembered  that  the  question  is  to  be  determined  not  by 
what  has  been  done  under  it  in  any  particular  instance,  but  by 
what  may  be  done  under  and  by  virtue  of  its  authority.    {Stu- 
art V.  Palmer,  74  N.  Y.  183;  Oilman  v.  TucJcer,  128  N.  Y. 
190,  200.)     When  considered  with  that  idea  in  view,  it  at 
once  becomes  obvious  that  this  statute  may  be  employed  to 
confiscate  to  the  state  the  entire  property  of  an  individual 
for  the  commission  of  a  trespass  upon  the  property  of  another, 
however  slight,  and  this,  too,  although  the  owner  is  guiltless 
of  any  intended  or  actual  wrong.     If  valid,  we  see  no  rea- 
son why  the  largest  and  most  valuable  vessel  sailing  on   the 
waters   of    the    state    may   not    be   sold    under   it,   and    the 
price  arbitrarily  transferred  to  the  state,  although  the  meas- 
ure  of   any    offense    committed   is   but   the    disturbance    or 
removal  of  a  single  buoy  or  stake,  and  that  by  some   per- 
son for  whose  act  neither  the  owner  nor  the  person  in  pos- 
session is  responsible,  or  could  in  any  manner  control.     More- 
over, the  right  of  seizure  continues  for  the  period  of  one  year. 
Hence,  if  this  act  is  valid,  it  would  seem  that  such  a  vessel 
may  be  seized,  condemned,  sol^l  and  its  value  transferred  to 
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the  state  at  any  time  within  a  year  after  a  trespass  is  commit- 
ted, although  there  may  have  been  a  change  of  title  and  the 
owner  may  have  paid  full  value,  with  no  knowledge  or  even 
suspicion  that  it  is  subject  to  seizure  and  confiscation.  That 
the  legislature  has  power,  under  existing  constitutional  limita- 
tions, to  pass  a  law  fraught  with  such  consequences,  we  do  not 
and  cannot  believe. 

It  is  to  be  observed,  in  passing,  that  the  use  for  which  ves- 
sels and  fixtures  may  be  forfeited  under  this  act  does  not  con- 
stitute a  nuisance,  either  at  common  law,  or  under  this,  or  any 
other  statute.  Nor  is  the  property  itself  a  nuisance.  Hence, 
it  is  obvious  that  the  validity  of  this  act  cannot  be  maintained 
npon  tlie  ground  that  either  the  act  or  the  property  is  a  pub- 
lic nuisance,  and,  consequently,  that  the  legislature  had  the 
power  to  authorize  its  abatement.  Nor,  indeed,  is  it  clear  that 
the  legislature  would  have  been  authorized  to  declare  tlie  use 
of  such  a  vessel  for  that  purpose  a  public  nuisance,  as  it  could 
only  do  so  in  case  it  was  detrimental  to  the  public  interest. 
While  the  legislature  may  in  a  proper  case  declare  property 
or  its  use  in  a  particular  manner  a  nuisance,  yet  that  power  is 
not  unlimited.  It  cannot  be  used  as  a  cover  for  withdrawing 
property  from  the  protection  of  the  law,  nor  can  the  legisla- 
ture, when  no  public  right  or  interest  is  involved,  arbitrarily 
declare  property  a  public  nuisance  for  the  purpose  of  devoting 
it  to  destruction.     {Lawton  v.  Steele,  119  N.  Y.  226,  233.) 

By  virtue  of  what  power  can  the  legislature  enact  a  statute 
forfeiting  to  the  state  the  property  of  one  person,  upon  the 
sole  ground  that  he  had  in  some  manner  interfered  with  the 
private  rights  of  another,  is  an  inquiry  which  at  once  presents 
itself.  Such  an  act  would  seem  to  be  in  clear  violation  of  the 
provisions  of  both  the  Federal  and  State  Constitutions,  wliicli 
insure  to  every  person  liis  life,  liberty  and  property,  unless 
deprived  of  them  through  the  regular  and  proper  administra- 
tion of  the  law  according  to  the  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights  or  the 
punishment  or  prevention  of  public  wrongs.  The  legislature 
is  not  vested  with   the  power  to  arbitrarily  provide  tiiat  any 
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procedure  it  may  clioose  to  declare  such  shall  be  regarded  as 
due  process  of  law.  If  it  possessed  that  power,  the  guarantees 
of  the  Constitution  would  be  rendered  unavailing,  and  private 
rights  of  citizens  would  be  within  its  absolute  control. 

If  authority  to  enact  the  statute  under  consideration 
existed,  it  was  by  virtue  of  the  police  power  vested  in  the 
legislature.  Under  that  power,  persons  and  property  may  l)e 
subjected  to  necessiiry  restraints  and  burdens  to  secure  the 
general  public  good.  That  that  power  exists  is  undenied. 
That  it  is  necessary  to  the  proper  maintenance  of  the  govern- 
ment of  the  state  and  the  general  welfare  of  the  community, 
must  also  be  admitted.  Although  it  includes  everything 
essential  to  the  safety,  health,  morals  and  geneml  good  of  the 
public,  it  is  by  no  means  unlimited.  '*  To  justify  the  state  in 
thus  interposing  its  authority  in  behalf  of  the  public  it  must 
appear,  first,  that  the  interests  of  the  public  generally,  as  dis- 
tinguished from  those  of  a  particular  class,  recpiire  such  inter- 
ference ;  and,  second,  that  the  means  are  reasonably  necessary 
for  the  accomplishment  of  the  purpose  and  not  unduly 
oppressive  upon  individuals.  The  legislature  may  not,  under 
the  guise  of  protecting  the  public  interests,  arbitrarily  inter- 
fere with  private  business  or  impose  unusual  and  unnecessary 
restrictions  upon  lawful  occupations.  In  other  words,  its 
determination  as  to  what  is  a  proper  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  is  subject  to  the  super- 
vision of  the  courts."  {Lawton  v.  /Steele,  152  U.  S.  133, 
137.) 

It  is  within  the  province  of  the  legislature  to  determine 
what  laws  are  needed  for  the  protection  of  the  public,  and  so 
long  as  its  measures  are  calculated  and  appropriate  to  accom- 
plish that  end,  its  discretion  may  not  be  reviewed  by  the 
courts.  They  must,  however,  have  some  relation  to  that  eiul, 
and  if  they  do  not  really  relate  to  such  a  purpose,  it  becomes 
the  duty  of  the  courts  to  declare  them  invalid.  {Matter  ojf 
Jacobs,  98  X.  Y.  98.)  It  is  for  the  judiciary  to  see  that  the 
purpose  to  be  reached  by  the  law  is  a  public  one.  {jWatfer 
of  liyers,  72  X.  Y.  1,  8.)     Equal  rights  and  impartial  tribunals 
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to  enforce  them  are  the  results  which  are  intended  to  be 
secured  by  the  establishment  of  constitutional  limitations  to 
lei^aslative  power.  [^People  v.  Marx,  99  N.  Y.  377,  387.) 
Under  the  mere  guise  of  a  statute  to  protect  against  wrong, 
the  legislature  cannot  arbitrarily  strike  down  private  rights 
and  invade  personal  freedom,  or  confiscate  private  property. 
The  police  power  must  be  exercised  within  its  appropriate 
sphere,  and  by  appropriate  methods.  {People  v.  Arensherg, 
103  X.  Y.  399.)  This  power  can  l)e  exercised  only  to  pro- 
mote the  public  good,  and  is  always  subject  to  judicial 
scrutiny.  {Forster  w  Scott,  130  X.  Y.  577,  584.)  Whenever 
the  legislature  passes  an  act  which  transcends  the  limits  of  the 
police  power,  it  is  the  duty  of  the  judiciary  to  pronounce  it 
invalid,  and  to  nullify  tJie  legislative  attempt  to  invade  the 
citizens'  rights.  {People  ex  veL  Nechamcus  v.  Warden,  144 
X.  Y.  529,  535.)  That  power  must  be  exercised  subject  to 
tlie  provisions  of  both  the  Federal  and  State  Constitutions. 
Laws  passed  in  the  exercise  of  it  must  tend  towards  the  preser- 
vation of  the  lives,  health,  morals  or  welfare  of  the  community, 
and  the  court  must  be  ena]>led  to  see  some  clear  and  real  con- 
nection between  the  assumed  ])urpose  of  the  law,  and  the 
actual  provisions  thereof,  and  that  the  latter  tend  in  some 
plain  and  appreciable  manner  towards  the  accomplishment  of 
the  objects  for  which  the  legislature  may  use  this  power. 
{Htalth  Department  v.  Rector,  145  X.  Y.  32,  39.) 

The  question  here  to  be  determined  is  whether  the  enactment 
of  tlie  statute  we  are  considering  was  a  proper  exercise  of  the 
police  power.  AVhen  we  submit  this  statute  to  the  test  of  the 
principles  established  by  the  cases  already  cited,  to  wliich 
many  others  might  be  added,  it  becomes  obvious  that  it  can- 
not l)e  upheld  upon  the  ground  that  it  is  within  the  police 
power  of  the  state. 

It  is  to  be  observed  that  the  statute  does  not  relate  to  the 
health,  morals,  safety  or  welfare  of  the  public,  but  only  to 
the  private  interests  of  a  particular  class  of  individuals.  X^'or 
can  it  be  fairly  said  that  the  means  provided  for  the  protec- 
tion of  those  interests  are  reasonably  necessary  to  accomi)lisli 


198  Colon  v.  Lisk.  [June, 

Opiniou  of  the  Court,  per  Martin,  J.  [Vol.  153. 

that  purpose.  But,  on  the  contrary,  they  are  plainly  oppres- 
sive and  amount  to  an  unauthorized  confiscation  of  private 
property  for  the  niei-e  protection  of  private  rights.  It  is  in 
no  manner  attempted  by  this  statute  to  protect  any  public 
interest,  or  defend  any  public  right.  Kor  is  it  calculated  to 
accomplish  that  end,  but,  under  the  guise  of  a  pretended 
police  regulation,  it  arbitrarily  invades  personal  rights  and 
private  property. 

In  this  case  we  have  a  statute  which  authorizes  the  seizure, 
sale  and  complete  appropriation  by  the  state  of  the  property 
of  an  individual,  which  may  reach  in  value  many  thousands  of 
dollars.  It  is  manifest  that  this  extraordinary  and  extreme 
statute  is  not  necessary  and  was  not  intended  for  the  protec- 
tion of  the  public.  Its  sole  purpose  was  to  regulate  private 
interests  and  enforce  private  rights.  In  no  sense  can  it  be 
regarded  as  a  police  law,  and,  consequently,  is  not  within  the 
police  power.  In  this  statute  we  have  another  example  of 
class  legislation  where  the  legislature  has  attempted  to  improp- 
erly interfere  with  the  private  riglits  of  the  citizen.  This 
species  of  legislation  has  been  so  often  condemned  by  this  and 
other  courts  as  to  render  any  further  discussion  of  its  impro- 
priety and  invalidity  wholly  unnecessary.  {MatUr  of  Jar,J}s^ 
98  N.  Y.  98;  Peoj)^  v.  Marx,  99  N.  Y.  377;  Peoph  v. 
Arensberg,  103  N.  Y.  388  ;  People  v.  GllUoii,  109  ]S\  Y. 
389  ;  FophUp  v.  Srott,  13G  N.  Y.  577.)  We  are  clearly  of  the 
opiniou  that  the  legislature  had  no  authority  to  pass  the 
statute  under  which  the  defendants  attempted  to  justify  their 
acts,  and  tliat  it  is  in  plain  violation  of  the  constitutional  pro- 
visions to  which  we  have  already  adverted.  For  tlie^ 
reasons,  the  statute  must  be  held  invalid,  and  the  decision  of 
the  Api)ellate  Division  affirmed. 

It  follows  that  the  questions  certiiied  to  this  court  for  its 
determination  must  be  answered  as  follows :  the  lii*st  is  answered 
in  the  negative  and  the  second  in  the  affirmative,  and  the 
judgment  appealed  from  affirmed,  with  costs. 

All  concur. 

Juds^nient  affinne<l. 
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In  the  Matter  of  the  Application  of  a  Majority  of  the 
Directors  of  the  Murray  Hill  Bank  for  a  Voluntary 
Dissolution  of  said  Bank. 

1.  Insolvent  Bank  in  H.\nds  of  State  Superintendent  —  Pro- 
ceeding BY  Directors  for  Voluntary  Dissolution.  After  the  state 
superintendent  of  banks  has  taken  possession  of  the  assets  of  an  insolvent 
banking  corporation  with  the  intention  of  having  an  action  brought  by 
the  attorney -general  to  dissolve  the  same,  the  directors  cannot  anticipate 
such  action  on  the  part  of  the  state  by  instituting  a  proceeding  for  volun- 
tary dissolution. 

2.  Predominance  op  Action  by  Attorney- General  over  Pro- 
ceeding BY  Directors.  When  the  directors  of  an  insolvent  banking 
corporation  have  commenced  a  special  proceeding  for  voluntary  dissolu- 
tion under  the  Code  of  Civil  Procedure  (§§  2419-2431)  after  the  superin- 
tendent of  banks  has  taken  possession  of  the  property  and  business  of  the 
corporation,  an  action  for  involuntary  dissolution  instituted  by  the 
attorney-general  in  the  name  of  the  People  under  the  Banking  Law 
(L.  1802,  ch.  689)  and  the  Code  of  Civil  Procedure  (§§  17^5-1795),  although 
begun  after  the  special  proceeding,  takes  priority. 

3.  Predominance  of  Later  Special  Statute  over  Earlier  Gen- 
eral Statute.  So  far  as  the  Banking  Law  (L.  1892,  ch.  689),  being  a 
special  and  later  statute  applying  to  banking  and  kindred  corporations 
only,  is  necessarily  inconsistent  with  the  general  and  earlier  statute  regu- 
lating the  voluntary  dissolution  of  corporations  generally  (Code  Civ.  Pro. 
^§  2419-2431),  the  provisions  of  the  former  are  paramount. 

4.  Receiver.  The  command  of  the  Banking  Law  (§  17),  that  the 
superintendent  of  banks  shall  retain  possession  of  the  property  and  busi- 
ness of  insolvent  banking  corporations  until  the  termination  of  the  action 
instituted  by  the  attorney-general,  deprives  even  the  courts  of  power  to 
disturb  that  possession  through  a  receiver  appointed  in  a  proceeding 
independent  of  that  instituted  by  the  attorney -general. 

Matter  of  Murray  Hill  Bank,  14  App.  Div.  318,  629,  affirmed. 

(Argued  April  28,  1897;  decided  June  8,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  jiulieial  clep.artinent,  entered  April 
5,  1S97,  reversing  an  order  of  Special  Term  which  dissolved  a 
banking  corporation,  and  also  dismissing  a  proceeding  insti- 
tuted for  the  voluntary  dissolution  of  said  bank. 

Ou  the  11th  of  August,  1S06,  the  superintendent  of  the 
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banking  department,  considering  a  banking  corporation,  known 
as  the  Murray  Hill  Bank,  to  be  in  an  unsound  and  unsafe 
condition  to  do  banking  business,  closed  its  doors  and  took 
possession  of  its  property. 

He  at  once  caused  an  examination  to  be  made  into  the 
affairs  of  the  bank  and  discovered  that  it  was  insolvent.  Its 
capital  of  $100,000  was  exhausted  and  there  was  a  deficiency 
of  about  $260,000.  Thereupon  he  directed  the  attorney- 
general  to  institute  proceedings  for  tlie  dissolution  of  the  bank 
and  the  appointment  of  a  receiver,  "  but  at  tlie  request  of  the 
officials  and  a  portion  of  the  directors  of  the  said  bank  he 
requested  the  said  attorney-general  to  defer  the  commence- 
ment of  such  action  or  proceeding  for  a  reasonable  time,  it 
being  claimed  by  said  officials  of  said  bank  that  if  an  oppor- 
tunity were  afforded  them  they  could  restore  the  impairment 
of  the  capital  of  the  bank  and  place  its  affairs  in  such  a  con- 
dition that  it  would  be  safe  and  expedient  for  it  to  continue 
business."  Without  the  knowledge  of  the  suj>erintendent  of 
banks,  and  without  consultation  with  him,  the  directors  and 
officials  availed  themselves  of  the  delay  to  prepare  a  petition 
and  schedules  for  the  voluntary  dissolution  of  said  bank.  The 
preparation  of  the  petition  and  schedules,  which  w^ere  very 
long,  involved  considerable  time.  The  petition  was  verified 
by  the  directors  on  the  26th,  27th  and  28th  of  August,  and  on 
the  day  last  named  was  filed  and  an  order  based  thereon  was 
issued  requiring  the  attorney-general  to  show  cause  at  a  Special 
Term  of  the  Supreme  Court  in  the  city  of  New  York  on  the  first 
of  September,  1896,  why  the  usual  order  should  not  be  made  as 
required  by  section  2423  of  the  Code  of  Civil  Procedure.  The 
attorney-general  opposed  the  application  upon  the  various 
grounds  involved  in  tliis  appeal,  and  presentea  affidavits  show- 
ing tlie  foregoing  facti*  in  substance.  In  an  affidavit  made  by 
the  bank  superintendent  on  ifonday,  August  31,  1896,  that 
officer  stated  that  he  had  "  repeatedly  informed  the  president 
of  said  bank  and  others  in  interest  that  he  would  report  the 
facts  in  the  case  to  the  attorney-general,  who  would  apply  for 
the  appointment  of  a  receiver;  that  no  objection  was  there- 
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njx)!!  made  to  tliis  proposition  by  eaid  president  or  anybody  in 
interest;  that  on  Thursday  last  deponent  saw  and  had  a  con- 
versation with  the  president  of  said  bank,  and  then  informed 
him  that  he  would  immediately  make  his  report  to  the  attor- 
ney-geneml,  so  tliat  the  attorney-general  could  make  applica- 
tion for  the  appointment  of  a  receiver;  that  no  objection  was 
then  made  by  said  president  to  such  a  course ;    *    *    *    that 
said  president  did  not  inform  deponent  of  this  proceeding,  and 
deponent  did  not  know  that  this  application  was  to  be  made, 
and  knew  nothing  of  it  until  the  29tli  inst."     The  attorney- 
general  insisted  that  the  directors  of  an  insolvent  bank,  the 
assets  of  which  had  been  taken  possession  of  l)y  the  superin- 
tendent of  the  banking  department,  had  no  right  to  institute 
proceedings  for  voluntary  dissolution,  or  to  take  the  assets  out 
of  the  hands  of  tlie  superintendent,  but  his  objections  were 
overiniled  and  an  order  was  made,  returnable  on  the  10th  of 
December,  1896,  requiring  all  persons  interested  in  the  bank 
to  show  cause  why  it  shonld  not  be  dissolved,  and  appointing 
Spencer  Trask  and   Miles  M.  O'Brien  temporary  receivers. 
On  the  4th  of  September,  1896,  the  attorney-general  com- 
menced an  action  in  the  name  of  the  People  to  dissolve  the 
b>\nk,  the  summons  l>eing  dated  Aiigust  31,  and  the  complaint 
verified  the  same  day.     On  the  11th  of  September  following 
a  motion  was  made  in  said  action,  the  venue  of  which  was  laid 
in  the  county  of  Kings,  for  the  appointment  of  temporary 
receivers,  and  Benjamin  B.  Odell,  Jr.,  and  Edward  H.  Ilobbs 
were  appointed  accordingly,  and  the  bank  superintendent  trans- 
ferred to  them   the  assets  of  the  bank.     Subsequently  the 
bank  served  an  answer,  which,  on  the  3rd  of  October,  1896,  was 
stricken  out  by  an  order  made  at  Special  Term  as  frivolous,  and 
ju(l»z:ment  waB  directed  for  the  relief  demanded  in  the  complaint. 
Oil   the  12th  of  October  proof  was  taken  at  Special  Term  as 
to  the  material  allegations  of  the  complaint,  but  before  judg- 
ment was  entered  proceedings  in  the  action  were  stayed  until 
the   hearing  and  determination  of  an  appeal  taken  from  the 
order  striking  out  the  answer.  That  appeal,  together  with  one 
taken  from  the  order  appointing  temporary  receivers  in  tho 
26 
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action,  was  decided  on  the  20tli  of  November,  1896,  the 
former  being  affirmed,  but  the  latter  reversed.  The  usual 
orders  were  entered  and  November  24th  final  judgment  was 
rendered  in  the  action,  dissolving  the  corporation,  adjudging 
that  its  coi'porate  rights,  privileges  and  franchises  were  for- 
feited, and  appointing  Messrs.  Odell  and  Hobbs  permanent 
receivers.  Subsequently,  upon  motion  of  the  bank,  the 
Appellate  Division  resettled  its  order  of  affirmance,  so  as  to 
provide  that  the  defendant's  answer  should  be  overruled  as 
frivolous,  and  that  the  plaintiff  should  have  judgment  only 
for  the  dissolution  of  the  corporation  without  the  appointment 
at  that  time  of  permanent  receivei-s,  but  that  the  plaintiff  or 
the  attorney-general  might  apply  at  the  foot  of  the  judgment 
for  the  appointment  of  permanent  receivers  if  an  order  should 
be  entered  in  the  special  proceeding  to  diesolve  the  corpora- 
tion, directing  that  it  be  discontinued  or  dismissed.  On  the 
twelfth  of  December  the  final  judgment  of  dissolution  was 
amended,  so  as  to  conform  to  the  amended  order  of  the  Appel- 
late Division  and  to  provide  for  the  dissolution  of  the  defend- 
ant and  the  forfeiture  of  its  franchises.  It  also  contained  the 
usual  injunction  restraining  the  bank,  its  directors,  managei-s 
and  officers  from  exercising  any  of  the  corporate  franchises, 
powders,  rights  or  privileges.  Upon  the  return  day  of  the  order 
to  show  cause  in  the  special  proceeding  a  referee  was  appointed, 
and,  subsequently,  the  usual  testimony  was  taken.  The  judg- 
ment roll  in  said  action  brought  by  the  People  against  the 
bank  was  put  in  evidence,  and  the  referee  in  his  report  fouiul 
the  facts  relating  to  the  history  of  that  action  w^hich  resulted 
in  such  judgment,  but  recommended  that  the  bank  should 
be  dissolved  by  a  final  order  in  the  usual  way,  although  it 
had  already  been  dissolved  by  final  judgment  entered  as 
aforesaid.  '  On  the  19th  of  December,  1896,  the  Special 
Term  confirmed  the  report,  adjudged  the  dissolution  of  the 
bank  and  api)(>iTited  Messrs.  Trask  and  O'Brien  permanent 
receivers,  notwithstanding  the  opposition  of  the  attorney- 
general,  based  upon  various  grounds,  and,  among  othei-s,  that, 
as  the  corporation  had  already  been  dissolved  in  the  action, 
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there  was  no  power  to  continue  the  special  proceeding,  and 
that  the  same  had  abated  by  the  entry  of  said  judgment.  On 
the  21st  of  December,  1896,  an  order  was  made,  on  notice  in  tlie 
special  proceeding,  directing  Hobbs  and  Odell  to  transfer 
the  assets  of  the  bank,  received  by  them  upon  their  appoint- 
ment as  temporary  receivers  in  the  action  of  the  attorney- 
general,  to  Trask  and  O'Brien,  the  receivers  appointed  herein, 
and  shortly  thereafter  they  turned  over  the  assets  accordingly. 
The  People,  through  the  attorney-general,  appealed  to  the 
Appellate  Division  of  the  first  department  from  the  final  order 
of  dissolution,  made  as  above  stated  in  this  proceeding,  and 
gave  notice  of  a  desire  to  review  on  such  appeal  the  order  of 
the  Special  Term,  made  herein  on  the  second  of  September, 
1896,  which,  among  other  things,  appointed  Trask  and  O'Brien 
temporary  receivers.  Notice  was  also  given  of  a  desire  to 
review  the  order  made  in  this  proceeding  appointing  those 
gentlemen  permanent  receivei's  of  the  bank.  A  like  appeal 
was  brought  by  the  attorney-general  in  his  official  name,  and 
also  by  Mr.  Kilburn,  as  superintendent  of  banks.  Upon  the 
hearing  of  said  appeals,  the  Appellate  Division  of  the  first 
department  reversed  the  order  dissolving  the  corporation, 
made  in  the  special  proceeding,  and  dismissed  the  proceeding 
itself.  From  the  order  of  the  Appellate  Division  the  direct- 
ors of  the  bank  did  not  appeal,  but  Messrs.  Trask  and 
O'Brien,  the  receivers  appointed  in  the  special  proceeding, 
and  a  committee  of  depositors  of  the  bank,  appealed  to  this 
court. 

Louid  Marshall  and  Samuel  JJntermyer  for  appellants. 
The  appellants,  the  committee  of  depositors  of  the  Murray 
Hill  Bank,  and  Messrs.  Trask  and  O'Brien,  the  receivers 
appointed  in  the  voluntary  proceedings,  have  a  standing  in 
court  to  review  the  order  dismissing  these  proceedings,  {l^co- 
ph  V.  R.  B.  L  Co,,  28  Hun,  35G  ;  Code  Civ.  Pro.  §§  2423, 
242S;  Atty.-GenL  v.  X,  A,  Z.  Ins.  Co,,  77  X.  Y.  2i)7 ; 
Ilotchl'iss  V.  Piatt,  7  Ilun,  50;  m  X.  Y.  620;  IIohaH  v. 
Hohart,  86  N.  Y.  636.)     The  Supreme  Court  for  the  first 
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judicial  district  had  ample  power  to  entertain  jurisdiction  of 
proceedings  for  the  voluntary  dissolution  of  the  corporation, 
instituted  by  a  majority  of  its  directors.  (Code  Civ.  Pro. 
§§  1793,  2419,  2420,  2423.)  The  fact  that  the  superintendent 
of  banks  had,  pursuant  to  section  17  of  the  Banking  Law, 
taken  possession  of  the  assets  of  the  Murray  Hill  Bank,  did 
not  prevent  the  Supreme  Court  from  exercising  the  powers 
conferred  by  title  11,  chapter  17  of  the  Code  of  Civil  Pro- 
cedure. {Rockwell  V.  Nearbig^  35  N.  Y.  302;  Taxtor  v. 
Porter,  4  Hill,  140 ;  SUiart  v.  Palmer,  74  N.  Y.  183 ;  Const. 
N.  Y.  art.  6,  §  1 ;  i)^  Hart  v.  Hatch,  3  Hun,  375 ;  PeopU  ex 
TtL  V.  Nichols,  79  N.  Y.  582;  State  v.  County  of  Kings,  125 
N.  Y.  312.)  Even  assuming  that  the  schedules  are  in  some 
respects  incomplete,  they  are  in  substantial  conformity  with 
the  requirements  of  the  Code  of  Civil  Procedure,  and  even  if 
defective  would  not  impair  the  validity  of  the  proceedings. 
(Code  Civ.  Pro.  §§  2421,  2427;  Tn  reS,  K  S.  M.  «?.,  4  *N. 
Y.  Siipp.  174;  115  K  Y.  657;  In  re  C.  J.  Co.,  128  N.  Y. 
550.)  The  judgment  in  the  attorney-general's  action,  pro- 
viding for  the  dissolution  only  of  the  Murray  Hill  Bank,  does 
not  operate  as  an  abatement  of  these  proceedings  or  impair 
th(^  power  of  the  court  to  make  the  order  appealed  from. 
{McCulloch  V.  Norwood,  58  X.  Y.  502 ;  Sturges  v.  Vander- 
hUt,  73  K  Y.  384;  People  v.  K,  Z.  Ins.  Co.,  106  X.  Y.  619; 
Code  Civ.  Pro.  §§  2423,  2426,  2429;  PUitt  v.  Archer,  9 
Blatchf.  559;  5  Thomp.  on  Corp.  §  6727;  Marstaller  v. 
Mills,  143  N.  Y.  398  ;  liodgers  v.  yl.  F.  Ins.  Co.,  148  X. 
Y.  34 ;  Tolman  v.  S.,  B.  &  N.  Y.  R.  P.  Co.,  92  N.  Y. 
35:] ;  Snyder  v.  Snyder,  96  X.  Y.  88  ;  PeojjU  v.  T.  S.  cfc  / 
Co.,  82  Hun,  303;  People  v.  U.  I.  Ins.  Co.,  17  X.  Y.  Wkly. 
Diir.  563 ;  People  v.  S.  L.  G.  ik  W.  Co.,  52  Hun,  174.)  The 
order  made  herein,  on  December  21,  1896,  denying  the  attor- 
iiev-geueral's  motion  to  discontinue  tliese  proceedings,  on 
account  of  their  abatement,  which  has  never  been  appealed 
from  and  stands  unreversed,  is  a  bar  to  the  respondent's  con- 
tention that  these  proceedings  have  been  abated.  {Farmers^ 
Bnnl'w  Cowan,  2  Abb.  Ct.  Ap]\  Dec.  88;  liol^ertw  Good, 
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36  X.  Y.  408 ;  StilweU  v.  Carpenter,  62  N.  Y.  639  ;  Porter 
V.  Waring,  69  N.  Y.  255 ;  Danford  v.   Weaver,  84  X.  Y. 
445 ;  I)atj  v.  Town  of  Xew  Lots,  107  X.  Y.  148 ;  Dunham 
V.  Townshend,  118  N.  Y.  286  ;  Dwight  v.  St,  John,  25  X.  Y. 
203  ;  Brown  v.  Balde,  3  Laiis.  283 ;  Foreman  v.  Edwards^  14 
X.  Y.  Wkly.  Dig.  408 ;  Iiigg%  v.  Pursell,  74  N.  Y.  370.)    The 
claim  uf  the  attorney-general,  that  under  section  1793  of  tlie 
Code  it  was  the  duty  of  the  court  to  have  provided,  in  the 
action  brought  by  him,  for  a  just  and  fair  distribution  of  tlie 
property  of  the  corporation,  and  that,  therefore,  the  court  can- 
not in  any  other  proceeding  make  provision  to  that  effect,  is 
entirely   unfounded.     (Code  Civ.  Pro.  §  1793.)     The  effect 
of  the    decision   of   the   Appellate   Division  of  the  second 
department  was  to  stay  proceedings  in  the  action  brought  by 
the  attorney  general  until  the  determination  of  tlie  voluntary 
proceedings,  either  by  a  distribution  of  the  assets  of  the  Mur- 
ray Hill  Bank  or  by  a  discontinuance  or  dismissal  of  such  pro- 
ceedings.    This  the  court  had  unquestionably  the  power  to  do. 
(Code  Civ.  Pro.  §§  537,  13 17 ;  Fischer  v.  Blank,  138  N.  Y. 
669 ;  8,  S.  Bank  v.  &,  C.  A  3^  Y.  R,  R.  Co,,  88  K  Y.  110  ; 
Folder  V.  Fitzhngh,  41  X.  Y.  228 ;  Briggs  v.  Bergen,  23  X. 
Y.  162;  Strong  v.  Sj)?*oul,  53  X.  Y.  497;  Burrall  v.  Moore, 
5  Duer,  654 ;  Smith  v.  Rathbun,  88  X.  Y.  660.)     The  Mur- 
ray Hill  Bank  being  insolvent,  ^Messrs.  Trask  and  O'Brien,  as 
the  receivers  first  appointed,  became  vested  with   the  title, 
right  of  possession  and  administration  of  the  corporate  prop- 
erty in  preference  to  any  other  receiver,  and  such  right  was 
not  subject  to  divestiture  by  the  dissolution  of  the  corpora- 
tion.    {Osgood  V.  Maguire,  61  X.  Y.  524 ;  People  v.  C,   O, 
Bank,  h6  Barb.  412 ;  In  re  S.  S,  T,  B,  Co,,  136  N.  Y.  169 ; 
In  re  C,  J.  Co.,  128  K  Y.  554;  Richmond  v.  Irons,  121  U. 
S.  27  ;  Irons  v.  Mfrs.  Bank,  6Biss.  301 ;  Nealis  v.  A.  T,  cfe 
/•  Co.,  150  N.  Y.  42;  Ec parte  Chetwood,  165  U.  S.  443.) 

T.  E.  Hancock,  W,  E,  Kisselhurgh  and  John  M.  Bowers 
for  respondents.  The  directors  of  a  bank,  whose  business 
and    property  have   been    taken   possession   of  by  the  bank 
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superintendent,  are  not  authorized  to  apply  for  a  voluntary 
dissolution.     (Code  Civ.  Pro.  §§  217,  1785 ;  L.  1882,  ch.  409, 
§  17;  L.   1892,  ch.  689,  §§  17,  18;  L.  1890,  eh.  429;  Magee 
V.  G.  A.,  17  N.  Y.  S.  K.  221 ;  Li  re  Mart,  22  Abb.  [X.  C] 
227 ;  In  re  .Boytan  v.  S,  K    Co,,  6  Civ.  Pro.  Kep.   342 ; 
Chamlerlain  v.  R.  S.  P.  F.  Co,,  7  Hun,  557;  L.  1889,  ch. 
289  ;  L.  1890,  ch.  313.)     The  judgment  entered  in  the  county 
of  Kings,  in  the  suit  brought  by  the  People  of  the  State  of 
Kew  York  against  the  Murray  Hill  Bank,  abated  the  special 
proceedings.     (Morawetz   on   Corp.    §   1031 ;    McCxiUoch  v. 
Norioood,  58  X.  Y.  562  ;  Sturgea  v.  Vanderhilt,  73  N.  Y, 
384 ;  PeopU  v.  K  L,  Lis.  Co.,  106  N.  Y.  619 ;  Nat  Bank 
V.  Colby,  21  Wall.  609 ;  Rogers  v.  A.  F.  Ins.  Co.,  148  N.  Y. 
34 ;  Mumma  v.  Potomac  Co.,  8  Pet.  286 ;  IloUingshead  v. 
Woodward,  107  X.  Y.  96  ;  PeopU  v.  N.  R.  S.  R.  Co.,  121  X. 
Y.  582.)   The  judgment  entered  in  the  county  of  Kings,  in  the 
suit  brought  by  the  People  of  the  state  against  the  Murray 
Hill  Bank,  ended  its  corporate  life,  and  that  judgment  barred 
the  further  prosecution  of  this  voluntary  proceeding.     {Liv- 
ingstan  v.  Gibbons,  4  Johns.  Ch.  571 ;  C.  &  O.  C.  Co.  v.  B. 
cfe  0.  R.  R.  Co.,  4  G.  &  J.  121 ;  McCUskey  v.  State,  4  Tex 
App.  322 ;  DicJcinson  v.  Eiohhorn,  78  Iowa,  710 ;  Ferrer^a 
Case,  6  Coke,  7 ;  Plicque  v.  Perret,  19  La.  328  ;  Pavl  v.  Vir- 
ginia, 8  Wall.  181 ;  3  Kent's  Comm.  458 ;  People  v.    Utica 
Ins.  Co.,  15  Johns.  387;  B.  Bridge  Ca^e,  3  Wall.  51,  73; 
W.  R.  Co.  V.  Reid,  13  Wall.  266 ;  1  Black.  Comm.  404 ;  2 
Kyd  on  Corp.  477,  478 ;  PeopU  v.  K.  <&  M.  T.  R.  Co.,  23 
Wend.  205.)     The  fact  that  the  judgment   entered   in    the 
county  of  Kings,  in  the  suit  brought  by  the  People  of  the 
state  against  the  Miirray  Hill  Bank,  did  not  direct  distribution  of 
the  corporate  assets  is  absolutely  immaterial  so  far  as  the  effect 
of  such  judgment  of  dissolution  upon  this  proceeding  is  con- 
cerned.  (Code  Civ.  Pro.  §  1793 ;  Van  Tassel  v.  Wood,  76  X.  Y. 
614 ;  TIeiohtt  v.  Wood,  67  X.  Y.  394 ;  D.  U.  S.  C.  Co.  v.  D.  T. 
Co.,  84  X.  Y.  153.)     The  people,  the  attorney-general  and  the 
superintendent  of  banks  had  the  right  to  prosecute  an  appeal 
from  the  order  of  final  dissolution  to  the  Appellate  Division 
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of  the  Supreme  Court.  (L.  1883,  cli.  378,  §  8;  People  v.  S. 
J.  Bank,  Ti  Hun,  159 ;  PeopU  v.  S.  Z.  G,  c&  W.  Co.,  52 
Hun,  180.)  Neither  the  receivers  in  the  voluntary  dissohi- 
tion,  nor  the  appellants,  the  committee  of  depositors,  have  a 
standing  to  prosecute  this  appeal,  'fliey  are  not  persons 
aggrieved.  {Bi^yajit  v.  Thompson,  128  X.  Y.  426;  People 
ex  rel.  v.  Lawrence,  107  N.  Y.  607 ;  Hyatt  v.  Dxisenbxiry,  8 
X.  Y.  S.  K  713 ;  106  N.  Y.  663 ;  ^.  cj&  P.  T.  Co,  v.  B,  cfe 
a  R,  Ji,  Co.,  87  N.  Y.  355 ;  People  ex  rel,  v.  Lynch,  54  N. 
Y.  681 ;  Ro88  v.  Wigg,  100  N.  Y.  243 ;  S.  F.  Co.  v.  Biirr, 
13  Misc.  Kep.  51;  Connor  v.  Belden,  8  Daly,  257;  Ln  re 
Hodgman,  140  N.  Y.  430 ;  People  ex  rel,  v.  Comrnon  Coxm- 
cil  of  Troy,  82  N.  Y.  575.) 

Vann,  J.     The  Appellate  Division  based  its  determination 
upon  the  ground  that  the  proceeding  for  a  voluntary  dissolu- 
tion of  the  Murray  Hill  Bank,  instituted  by  its  directors,  abated 
upon  the  entry  of  a  judgment  dissolving  said  corporation  in  the 
action  brought  by  the  attorney-general.     We  think  this  is  a 
sound  conclusion,  and  that  it  is  so  well  supported  by  the  reason- 
ing of  the  learned  justice  who  prepared  the  prevailing  opinion 
as  to  make  further  discussion  of  the  subject  unnecessary.    (14 
App.  Div.  318.)     We  should  affirm  the  order  now  before  us 
for  review  upon  that  opinion,  but  for  the  fact  that  it  recog- 
nizes as  settled  law  the  doctrine  that,  after  the  superintendent  of 
banks  has  taken  possession  of  the  assets  of  an  insolvent  banking 
corporation  with  the  intention  of  having  an  action  brought  by 
the  attorney-general  to  dissolve  the  same,  the  directors  may 
anticipate  such  action  on  the  part  of  the  state,  by  instituting  a 
proceeding  for  voluntary  dissolution,  and  that  both  the  action 
and  the  proceeding,  although  each  has  the  same  end  in  view, 
may  be  carried  on  together.     {People  v.  Seneca  Lake  Grape 
<&  Wine  Co.,  52  Hun,  174 ;  Matter  of  Murray  Hill  Bank, 
9  App.  Div.  546.)     The  attorney-general  attacks  this  position 
with  great  earnestness,  and  as  the  question  was  fully  argued 
before  us,  and  as,  after  due  consideration,  we  have  reached  a 
different  conclusion  from  that  announced   by  the   Supremo 
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Court  upon  the  subject,  it  is  proper  that  we  should  briefly 
state  our  reasons  therefor. 

Title  eleven  of  chapter  seventeen  of  the  Code  of  Civil  Pro- 
cedure,  embracing  sections  2419  to  2432,  provides  for  the  vol- 
untary dissolution  of  a  corporation  upon  the  petition  of  a 
majority  of  the  directors,  not  only  when  it  has  become  insol- 
vent, but  also  when,  '*  for  any  reason,  they  deem  it  beneficial  to 
the  interest  of  the  stockholders  that "  it  "  should  be  dissolved. "" 
(^  2419.)  Upon  the  presentation  of  the  petition,  duly  veri- 
fied, with  schedules  showing  the  financial  condition  of  thecor- 
pomtion,  the  names  of  its  creditors  and  the  like,  the  Supreme 
Court,  at  any  Special  Term  held  in  the  judicial  district  where 
the  principal  office  of  the  corporation  is  located,  may  issue  an 
order  requiring  all  persons  interested  to  show  cause,  not  less 
than  three  months  thereafter,  why  it  should  not  be  dissolved. 
A  temporary  receiver  may  be  appointed  at  any  stage  of  the 
proceeding,  on  notice  to  the  attorney-general  and  satisfactory 
evidence  that  the  corporation  is  insolvent.  Due  provision  is 
made  for  notice  to  creditors  and  stockholders,  and  ujwn  the 
return  day  of  the  order  to  show  cause  the  proofs  and  allega- 
tions of  the  parties  are  heard  by  the  court  or  by  a  referee 
appointed  for  the  purpose,  and,  if  it  appears  that  the  corpora- 
tion is  insolvent,  or  that  ''  for  any  reason  a  dissolution  of  the 
corporation  will  be  beneficial  to  the  interests  of  the  stoct 
holders  "  and  "  not  injurious  to  the  public  interests,  the  court 
must  make  a  final  order  dissolving  the  corporation  and 
appointing  one  or  more  receivers  of  its  property."  This  part 
of  the  Code  took  effect  on  the  first  day  of  September,  1880, 
and  apparently  api)lies  to  all  corporations,  except  library 
societies,  religions  corporations,  educational  institutions  and 
"  municipal  or  other  political "  corporations,  which  are 
expressly  excepted.  (^§  2431,  8856.)  The  proceeding  now 
before  us  was  instituted  and  carried  on  under  this  statute. 

The  J^anking  Law,  now  in  force  in  this  state,  is  a  part  of 
the  general  revisicm  of  the  statutes,  and  was  passed  in  1892. 
(L.  1S92,  ch.  689.)  It  provides  for  the  incorporation,  pre- 
scribes the  powers  and  regulates  the  management  of  banks  of 
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discount,  savings  banks,  trust  companies,  building  and  mutual 
loan  corporations,  co-operative  loan  associations,  mortgage, 
loan  and  investment  corporations  and  safe  deposit  companies. 
It  makes  all  these  corporations,  as  well  as  individual  bankers, 
subject  to. the  inspection  and  supervision  of  an  officer  known 
as  the  superintendent  of  banks,  who  is  appointed  by  the  gov- 
ernor and  confirmed  by  the  senate.     He  is  required,  either 
personally  or  through  examiners  appointed  by  him,  to  "  visit 
and  examine  every  such  corporation  and  individual  banker 
*    *     *     at  least  once  in  each  year,"  except  that  the  visita- 
tion of  savings  banks  need  be  but  once  in  two  years,  and  he 
has  power  to  make  an  examination  of  any  bank  whenever  in 
his  judgment  it  is  necessary  and  expedient.     For  the  j)urpo80 
of  such  examination  he  and  his  examiners  are  empowered  to 
administer  oaths  and  compel  the  attendance  as  a  witness  of 
any  person  whose  testimony  may  be  required.     (§  8.)     When- 
ever he  has  "  reason  to  believe  "  that  the  capital  stock  of  any 
banking  corporation  or  individual  banker  has  become  impaired 
tlie  statute  commands  him  to  require  the  deficiency  to  be  made 
good,  and,  unless  his  direction  is  obeyed  by  the  directors  and 
stockholders  within  sixty  days,  he  is  to  report  the  fact  to  the 
attorney-general,  who  is  thereupon  charged  with  the  duty  of 
taking  such  action  as  is  authorized  in  the  case  of  insolvent 
corporations.     It  is  further  provided  that,  "if,  from  any  such 
examination  or  report,  the  superintendent  shall  have  reason  to 
conclude  that  any  such  bank  or  individual  banker  is  in  an 
Dnsonnd  or  unsafe  condition  to  do  banking  business,  he  may 
forthwith  take  possession  of  such  bank  or  individual  banker's 
property  and  business  and  retain  such  possession  until  the  ter- 
mination of  the  action  or  proceeding  instituted  by  the  attor- 
ney-^neral."     (§  17.)     The  next  section  makes  it  the  duty  of 
the  attorney-general,  upon  receipt  of  notice  from  the  bank 
snperintendent  that  it  is  unsafe  and  inexpedient  for  the  cor- 
poration to  continue  business,  to  "  institute  such  proceedings 
against  the  corporation  or  banker  as  are  authorized  in  the  case 
of  insolvent  corporations,  or  such  other   proceedings  as  the 
nature  of  the  case  may  require." 
27 
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The  power  of  the  attorney-general  in  the  premises,  after 
Buch  notice,  is  regulated  by  the  Code  of  Civil  Procedure, 
which  authorizes  him  to  commence  an  action  in  the  name  of 
the  People  to  dissolve  corporations  generally  under  certain 
circumstances,  and  if  the  corporation  "  has  banking  powers " 
to  commence  such  an  action  whenever  "  it  becomes  insolvent 
or  unable  to  pay  its  debts,  or  has  violated  any  provision  of  the 
act  by  or  under  which  it  was  incorporated,  or  any  other  act 
binding  upon  it."  (§§  1785, 1780.)  Provision  is  made  for  the 
appointment  of  temporary  and  permanent  receivers  with  the 
usual  powers.  (§  1788.)  The  final  judgment  rendered  in  such 
an  action  not  only  dissolves  the  corporation  and  forfeits  its 
corporate  riglits,  privileges  and  franchises,  but  also,  when  the 
stockholders  and  directors  are  parties,  adjudges  that  each  sliaJl 
pay  into  court  any  sum  for  which  he  may  be  liable  by  law  or 
f  60  much  thereof  as  is  necessary  to  satisfy  the  debts  of  the 

\     I  corporation.     (§§  1785,  1793,  1795.) 

ji   I  The  action  of  the  bank  superintendent  in  taking  possession 

*  of  **  the  property  and  business  "  of  the  Murray  Hill  Bank,  and 

I  of  the  attorney-general  in  commencing  a  suit  to  dissolve  the 

same,  was  founded  upon  the  Banking  Act  and  said  provisions 
of  the  Code  relating  to  the  involuntary  dissolution  of 
corporations. 

I  Tims  it  appears  that  the  special  proceeding,  commenced  by 

the  directors  to  dissolve  the  bank,  was  based  upon  a  general 
act  passed  in  1880,  applying  to  substantially  all  corporations, 
while  the  action  commenced  by  the  attorney-general,  although 
regulated  by  the  Code,  was  based  upon  a  special  act,  appl^ung 
to  banking  and  kindred  corporations  only,  passed  in  1892. 
(L.  1880,  ch.  178;  L.  1892,  ch.  ()S9.)  The  precise  question 
presented  for  decision  is  whether  the  action,  although  begun 
after  the  special  proceeding,  took  priority  thereto  owing  to 
the  possession  taken  by  the  bank  superintendent  of  "  the 
property  and  business  "  of  the  bank,  with  authority  to  retain 
possession  thereof  until  the  termination  of  the  action  brought 
by  the  attorney-general  in  the  name  of  the  People. 

So  far  as  the  special  and  later  statute  is  necessarily  incon- 
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sistent  with  the  general  and  earlier  statute,  the  provisions  of 
the  former  are  paramount.  {Townsend  v.  Little^  109  U.  S. 
504  ;  Tltcamb  v.  Union^  dbc,  Lis,  Co.,  8  Mass.  326  ;  Isham  v. 
Benninfftofi  [ron  Co.,  19  Vt.  230 ;  Crane  v.  lieeder,  22  Mich. 
322 ;  The  State  ex  rel,  Fosdlck  v.  Perryahiirgy  14  Ohio  St. 
472;  Lojidon,  C,  db  D,  R,  Co,  v.  Warid&worth  Board  of 
Worl'8,  L.  R  [8  C.  P.]  185;  Dwarris  on  Statutes,  513,  6f58.) 

In  order  to  avoid  a  repeal  by  implication,  which  is  not 
favored  by  the  courts,  the  later  act,  or  the  particular  provis- 
ion is  regarded  as  an  exception  to  the  earlier  statute  or  the 
general  provision.  Thus,  a  learned  author  says,  that  the  later 
statute  "  is  regarded  as  modifying  the  earlier  in  some  particu- 
lar respect,  or  taking  certain  things  out  of  its  operation." 
(Endlich's  Interpretation  of  Statutes,  §  215.)  "  If  there  are 
two  acts,"  he  continues, "  or  two  provisions  in  the  same  act, 
of  which  one  is  special  and  particular  and  clearly  includes  the 
matter  in  controversy,  whilst  the  other  is  general  and  would, 
if  standing  alone,  include  it  also,  and  if,  reading  the  general 
provision  side  by  side  with  the  particular  one,  the  inclusion  of 
that  matter  in  the  former  would  produce  a  conflict  between  it 
and  the  special  provision  —  it  must  be  taken  that  the  latter 
was  designed  as  an  exception  to  the  general  provision,  as 
where  an  incorporation  law  contains  provisions  regulating  the 
bringing  of  actions  against  corporations  created  under  it,  at 
variance  with  earlier  provisions  upon  the  subject  of  suits 
against  corporations  generally."     (Id.  §  216.) 

As  the  statutes  under  consideration  are  not  co-extensive  and 
do  not  both  cover  the  same  subject-matter,  there  can  be  no 
such  pervading  inconsistcMcy  between  them  as  to  indicate  an 
intention  to  repeal.  One  is  a  general  practice  act  regulating 
the  voluntary  dissolution  of  corporations  generally  and  author- 
izing the  appointment  of  a  receiver  to  take  possession  of  the 
property.  The  other  authorizes  the  incorporation  of  a  par- 
ticular kind  of  corporation,  places  them  under  the  supervision 
of  a  special  officer  and  permits  him,  under  certain  circumstan- 
ces, to  take  possession  of  the  property  and  hold  it  until 
another  otRcer  institutes  legal  proceedings  to  dissolve  the  cor- 
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poration  and  distribute  its  assets.  The  inconsistency  between 
the  statutes  is  confined  to  the  possession  of  the  property,  for 
the  custodian  of  tlie  state  and  the  receiver  appointed  at  the 
instance  of  the  directors,  cannot  both  be  in  possession  at  the 
same  time.  One,  therefore,  must  yield  possession  to  the 
otlier.  The  right  of  the  superintendent  must  be  superior  to 
that  of  the  receiver,  or  vice  ve/'sa.  According  to  the  authori- 
ties cited,  it  seems  clear  that  the  later  and  special  provision 
must  control  the  earlier  and  general  provision,  to  the  extent 
of  excepting  the  former  from  the  operation  of  the  latter. 
This,  we  think,  was  the  purpose  of  the  legislature.  By  the 
Banking  Law  it  confided  summary  power  to  the  superintend- 
ent of  banks  to  temporarily  sequester  the  property  of  the 
bank  and  take  it  into  his  possession  for  the  protection  of  the 
public,  in  anticipation  of  ^  action  by  the  attorney-general 
through  the  courts  for  its  sale  and  distribution.  The  com- 
mand was  that  when  a  bank,  upon  due  examination,  should  l^e 
found  in  an  unsound  or  unsafe  condition  to  do  banking  busi- 
ness, the  superintendent  might  not  only  take  possession  of  its 
property,  but  he  could  also  retain  such  possession  during  the 
continuance  of  the  action  commenced  by  the  attorney-general. 
The  object  of  this  unusual  power  is  to  preserve  the  property 
for  the  purpose  of  administration  under  the  Banking  Law  and 
the  provisions  of  the  Code.  The  superintendent  is  made  the 
statutory  custodian  until  either  the  capital  is  restored  by  the 
voluntary  action  of  the  directors  and  stockholders,  or  proceed- 
ings in  invitiun  are  taken  by  the  attorney -general.  It  is 
unreasonable  to  suppose  that  the  legislature,  after  committing 
possession  of  the  property  to  its  special  officer  and  pointing 
out  the  way,  through  the  suit  of  the  attorney-general,  for  that 
possession  to  ripen  into  a  complete  settlement  of  the  affairs  oi 
the  bank,  intended  to  allow  him  to  be  deprived  of  that  pos- 
session, and  to  permit  the  bank  to  be  wound  up  through  a  pro- 
ceeding instituted  by  those  presumptively  responsible  for  its 
downfall,  and  who,  apparently,  failed  to  discover  its  insolvency, 
bad  as  it  was,  until  the  superintendent  had  closed  its  doors. 
The  action  is  a  continuation  or  supplement  to  the  seizure 
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by  the  superintendent,  and  is  a  part  of  a  eoniprelien- 
sive  plan  devised  by  the  legislature  to  close  up  the  bank. 
The  superintendent  cannot  retain  possession,  except  for  a 
limited  period,  \iithout  notifying  the  attorney -general  to  pro- 
ceed, and  upon  receiving  such  notice  it  is  the  duty  of  that 
officer  to  commence  the  usual  proceedings  for  involuntary 
dissolution.  The  stockholders  and  directors  may  be  made 
parties  to  the  action  and  judgment  may  be  recovered  therein 
against  them  for  any  sum  they  are  under  obligation,  for  any 
rea^^on,  to  pay  the  bank.     (Code  Civ.  Pro.  §^  1793, 1795.) 

The  course  of  the  directors  in  instituting  proceedings  for 
voluntary  dissolution,  when  the  property  of  the  bank  was  in 
the  actual  custody  of  the  state,  whether  dictated  by  selfish 
interests  or  not,  was  certainly  in  contravention  of  the  general 
purpose  and  policy  of  the  Banking  Act,  because  the  effect  was 
to  deprive  a  state  officer  of  the  possession  of  the  assets  which, 
by  command  of  the  statute,  were  in  his  hands  and  whicli  it 
was  his  duty  to  retain.  It  is  of  tlie  highest  importance  that 
conflicts  of  jurisdiction  in  respect  to  questions  arising  under 
the  Banking  Act  should  not  be  permitted,  and  that  tlie  statutes 
should  be  so  construed  as  to  prevent  unseemly  struggles  for 
the  possession  of  assets,  such  as  took  place  in  tlie  case  of  the 
Murray  Hill  Bank. 

It  is  urged  that  if  the  superintendent  of  banks  cannot  be 
deprived  of  possession  by  a  temporary  receiver  aj^pointed  in 
voluntary  proceedings  he  cannot  be  dislodged  by  a  temporary 
receiver  appointed  in  involuntary  proceedings.  We  appreciate 
the  difficulty  suggested,  but  the  question  is  not  now  before  us 
and  it  may  never  become  of  i)i*actical  importance.  If  it  ever 
arises  for  decision,  it  may  be  that  the  word  "  termination," 
when  construed  in  connection  with  those  sections  of  the  Code 
which  authorize  the  attorney-general  to  proceed  against 
insolvent  corporations,  may  not  be  held  to  refer  to  a  final  judg- 
ment. However  that  may  be,  we  think  that  the  command  to 
retain  possession  deprives  even  the  coui'ts  of  power  to  disturb 
that  iwssession  through  a  receiver  appointed  in  a  proceeding 
independent  of  that  instituted  by  the  attorney -general. 
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Our  conclusion  is  tliat  the  reasonable  and  proper  construc- 
tion of  the  Banking  Law,  in  connection  with  those  provisions 
of  the  Code  which  relate  to  the  dissolution  of  corporations, 
gives  priority  to  the  proceedings  of  the  attorney-general,  and 
that  the  action  of  the  Special  Term  in  appointing  receivers  in 
the  proceeding  commenced  by  tlie  directors  was  unauthorized 
and  void. 

The  order  appealed  from  slionld  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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George  W.  Youmans  et  al.,  as  Administrators  of  William 
YouMANs,  Deceased,  Respondents,  v.  Sherrill  E.  Smith  et 
ah,  Appellants. 

1.  Libel  — Liability  of  Printer.  One  who,  on  the  employment  of 
the  author,  prints  libelous  matter  concerning  another  and  delivers  the 
printed  copies  to  the  author,  knowing  that  he  intends  to  submit  them  to 
various  persons  to  be  read,  becomes  liable  as  a  publisher  from  the  moment 
that  any  third  person  reads  the  matter,  provided  the  same  is  not  privileged. 

2.  Privilege  of  Counsel.  Counsel  conducting  judicial  proceedings 
are  privileged  in  respect  to  words  or  writings  used  in  the  course  of  such 
proceedings  reflecting  injuriously  upon  others,  when  such  words  or  writ- 
ings are  material  and  pertinent  to  the  questions  involved. 

3.  Privilege  of  Counsel.  The  principle  of  the  privilege  of  counsel 
extends  to  matter  put  forth  by  them  in  the  course  of  a  judicial  proceed- 
ing that  may  possibly  be  pertinent. 

4.  Issuance  by  Attorney  of  Printed  Questions  to  Witnesses.  It 
is  not  unlawful  for  an  attorney  in  a  pending  judicial  proceeding  to  have 
printed,  and  submitted  to  persons  expected  to  be  called  as  witnesses,  ques- 
tions to  be  asked  them;  and  if  such  questions,  although  libelous,  are  not 
so  manifestly  immaterial  that  under  no  circumstances  could  they  be  asked 
upon  the  trial,  the  drafting  and  printing  thereof  is  privileged  and  pro- 
tects both  the  attorney  and  his  employees  against  a  prosecution  for  libeL 

Youmans  v.  Paine,  86  Hun.  479,  reversed. 

(Argued  May  5,  1897;  decided  June  8,  1897.) 

Ai»i»KAL  from  a  judgment  of  the  General  Term  of  the 
Sui)reme  Court  in  the  fourth  judicial  department,  entered 
!May  31, 1S05,  whicli  affirmed  a  judgment  in  favor  of  plaintiflE 
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entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Pending  the  appeal  to  the  Court  of  Appeals  the  plain- 
tiff died,  and  his  administrators  were  duly  substituted  as 
respondents. 

This  action  was  commenced  in  May,  1890,  by  William  You- 
mans,  a  practicing  attorney  residing  in  the  village  of  Delhi, 
against  the  defendants,  who  published  a  newspaper  and  carried 
on  a  printing  business  at  the  same  place,  to  recover  damages 
for  the  publication  of  certain  printed  matter  alleged  to  be  a 
libel  upon  the  plaintiff.  The  defendants  by  their  answer 
admitted  that  they  printed  the  matter  in  question,  but  denied 
that  they  published  it,  and  alleged  that  whatever  they  did  was 
privileged.  On  the  trial  it  appeared  that  in  November,  1888, 
one  Kichard  Whigham  had  presented  a  petition  to  the  Gen- 
eral Term  of  the  Supreme  Court,  alleging  that  the  said  William 
Youmans  had  "  for  a  long  time  been  guilty  of  disreputable 
and  unprofessional  conduct,  and  corrupt  and  venal  acts  and 
practices,"  and  asking  that  he  bo  deprived  of  liis  right  to  prac- 
tice law.  Thirty-five  specifications  of  assault  and  battery, 
perjury,  defamation,  malicious  prosecution,  dishonesty,  oppres- 
sion of  clients  and  others,  and  the  use  of  vile  epithets  towards 
neighbors,  etc.,  etc.,  were  set  forth  and  supported  by  the  affi- 
davits of  eighteen  witnesses.  Mr.  Youmans  filed  a  denial 
supported  by  the  affidavits  of  fifty-four  witnesses,  and  the 
court  sent  the  matter  to  a  referee  to  take  the  proofs  and  report 
the  same  at  a  later  term.  In  preparing  for  the  hearing  before 
the  referee,  Calvin  H.  Bell,  the  attorney  for  the  petitioner, 
prepared  a  list  of  "  questions  to  be  asked  "  during  the  investi- 
gation, and  taking  it  to  the  printing  office  of  the  defendants, 
in  their  absence,  and  without  their  knowledge,  employed  the 
foreman  in  charge  to  print  fifty  copies  of  the  saniQ,  stating 
that  "  he  wanted  them  printed  for  the  purpose  of  handing  a 
copy  to  each  witness,  to  be  used  in  the  disbarment  suit."  The 
copies  were  printed  accordingly  and  delivered  to  Mr.  Bell, 
wlio  paid  for  them,  and  neither  of  the  defendants  knew  any- 
thing about  the  matter  until  afterwards.     The  questions,  which 
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were  not  published,  either  in  the  newspaper  or  otherwise  than 
as  herein  stated,  were  as  follows : 

"  Questions  to  be  Asked  : 

"  From  tlie  speech  of  people,  what  is  Mr.  Youmans'  gen- 
eral character  in  the  community  in  which  he  lives  ?  Good  or 
bad? 

"Wliat  is  his  general  character  for  truth  and  veracity? 
Good  or  bad  ? 

"  What  is  his  general  character  in  respect  to  bearing  false 
witness  ?     Good  or  bad  ? 

"  What  is  his  general  cliaracter  in  respect  to  insulting,  tra- 
ducing and  villifying  people  ?     Good  or  bad  ? 

"What  is  his  general  character  in  respect  to  the  promotion 
of  virtuous  actions,  good  principles  and  good  conduct  ?  Good 
or  bad  ? 

"  What  is  liis  general  character  in  respect  to  licentious, 
obscene  and  vulgar  conversation  '{     Good  or  bad  ? 

"  What  is  his  general  character  in  respect  to  his  attacking 
and  doing  bodily  harm  to  people  ?     Good  or  bad  ? 

"  Whilst  vou  have  known  him,  what  has  his  influence  as  a 
lawyer  been  on  the  people  where  he  resides  ?     Good  or  bad  ? " 

Mr.  Bell  mailed  a  copy  of  the  questions  to  various  persons 
who  were  subpoenaed  by  him  as  witnesses  in  said  proceeding, 
but,  so  far  as  appears,  made  no  other  use  thereof.  Iso  evi- 
dence was  given  tending  to  show  express  malice  on  the  part  of 
the  defendants  or  either  of  them.  At  the  close  of  the  ev^i- 
dence  the  counsel  for  the  defendants  asked  the  court  to  direct 
a  verdict  in  their  favor  upon  the  ground  that  their  action 
through  their  foreman  was  privileged  ;  that  they  never  pub- 
lished nor  circulated  any  of  the  papers,  and  that  the  delivery 
of  the  copies  to  Mr.  Bell,  the  attorney  in  the  disbarment  pro- 
ceedings, for  use  therein,  was  a  privileged  delivery.  The 
motion  was  denied,  exception  was  taken  and  the  case  snl>- 
mitted  to  the  jury,  who  found  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  one  thousand  dollars.  Upon  appeal  to  the 
General  Term,  that  court  affirmed  the  judgment  rendered  at 
the  Circuit,  and  the  defendants  now  come  here. 
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ir.  //.  JohriHon  and  E,  Countryman  for  appellants.    There 

was  no  publication  of  the  alleged  libel  by  the  defendants. 

(Townshend  on  Libel  [4th  ed.],  §§  95,  104,  105 ;  Harding  v. 

Greening ^  8  Taunton,  42  ;  Hardin  v.    Coinstock^   2  A.   K. 

Marsh.  [Ky.]  480  ;  Woodling  v.  Knickerbocker,  31  Minn.  268 ; 

SMe  V.  Syphrett,  27  S.  C.  29  ;  Wennhak  v.  3forga7i,  L.  K.  [20 

Q.  B.  Div.]  635 ;  Baldwin  v.  Efinston,  2  W.  Black.  1038 ; 

Senancour  v.  Societe,  etc.,  146  Mass.  616.)     The  "  Questions 

to  l)e  Asked  "  were  privileged,  being  prepared  by  the  attorney 

for  use  in  a  legal  proceeding;  and  tlie  printed  copies  were 

made  in  place  of  written  or  typewritten  copies,  by  direction 

of  the  attorney,  for  the  same  purpose.     (Townshend  on  Libel 

[4th  ed.],  §  209  ;  Marsh  v.  Ellsworth,  50  N.  Y.  309  ;  Moore 

V.  M.  N.  Bank,  123  N.  Y.  425  ;  Dada  v.  Piper,  41  Hun, 

254 ;  Link  v.  Moore,  84  Hun,  118  ;  Hart  v.  S.  P.  cj&  P.  Assn., 

79  Hun,  359 ;  Hastings  v.  Lnsk,  22  Wend.  410  ;  Harvey  v. 

Mount,  8  Beav.  439  ;  Klinck  v.  Colhy,  46  N.  Y.  428  ;  B]iam  v. 

Collins,  111  N.  Y.  144 ;  Lovell  Co.  v.  Honghton,  116  N.  Y.  521 ; 

Xeeh  V.  Hope,  111  Penn.  St.  145 ;  Briggs  v.  Garrett,  111  Penh. 

St.  404.)     The  plaintiff  neither  gave  nor  offered  any  evidence 

of  malice  on  the  part  of  the  printer  or  of  the  defendants. 

yHenunejis  v.  Nelso-n,  138  X.  Y.  517;  By  am  v.  Collins,  111 

X  Y.  144;  Briggs  v.  Garrett,  111  Penn.  St.  404;  Coloney 

V.  Farrow,  5  App.  Div.  607.) 

George  IF.  Youmans  and   Charles  L.  Andrus  for  respond- 
ents.     The   publication   and   putting   in   circulation   of  the 
questions  was  a  libel  upon  the  plaintiff.     {Stokes  v.  Stokes, 
76  Hun,  314;  Moore  y.  Francis,  121  N.  Y.  199;  Morey  v. 
3/.  J.  Assn.,  123  N.  Y.  207 ;  Shelby  v.  S.  P.  Assn.,  38  II un, 
4T4;  109  K.  Y.  611;  2  Colby's  Crim.  Law,  57;  Starkie  on 
SJander  &  Libel  [2d  Eng.  ed.],  168  ;  Clark  v.  Bimiey,  2  Pick. 
113  ;    Cooper  v.  Greeley,  1  Den.  347,  363 ;  Matties  v.  Wilco,r^ 
n  Hun,  485 ;  129  N.  Y.  633 ;    HotchMss  v.  OUphant,  2  Hill, 
510.)    There  was  sutiicient  proof  of  the  publication  of  the  arti- 
cle and  defendants  are  responsible  therefor.    (Folkard's  Starkie 
on  Slander,  570,  §  536.)    The  defendants  are  liable  for  the 
28 
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printing  and  publication  of  the  matter  complained  of,  ami 
their  testiinony  upon  tlie  trial  tliat  tht*y  hm]  no  actual  kuowh 
e<Ige  of  the  work  of  their  foreman  in  printing  t]ie  article  does 
not  aid  them,  {IFotchkiss  v.  Oliphant,  2  Hill,  510;  McCa^e 
V.  Jon^s,  12  X,  Y.  Wkly.  Dig.  339;  Van  Aernam  \\  Bhl- 
st^ln,  102  X,  Y.  35 S;  .Smii/i  w  Matt/iews,  152  N.  Y.  158.) 
The  article  in  question  publislied  by  defendants  was  not 
privileged  within  the  meaning  of  that  term  m  used  in  th3 
authorities,  i/Iamilton  \\  Euo^  81  N,  Y.  124;  JCfinek  v, 
(  M%,  4r»  X.  Y.  427;  Bt/am  v.  Colli ns,  111  X,  Y,  143  ;  Mai- 
tiee  V.  inicox,  147  K  Y.  636 ;  Penal  Code,  |  75  ;  Gihbs  v, 
Beimf/,  5  Cow.  504;  Burt  v,  J,  X  Co.y  154  Ma.^^.  245; 
Curih  V,  3fiujf!i/y  6  Gray 5  261 ;  Moore  w  Irancis^  12L  X.  Y. 
207 ;  MeKlnly  v.  Eoh^  20  Johns.  350;  Holmes  \\  Jone^^  141 
X.  Y.  59,) 

Vahn,  J,  The  appellants  do  not  deny  that  the  jury  conld 
lawfully  find  the  words  in  ^jueBtion  to  he  lil>eloue,  but  they 
routend  that  tliey  wei*e  not  published,  %rithin  tfie  meaning  of 
the  law  relating  to  the  subject,  and  that,  even  if  published ^ 
they  were  privileged. 

An  aetion  to  recover  damagea  for  libel  cannot  be  main- 
tained upon  proof  simply  that  the  libelous  wonb  were  coin- 
posed  and  were  in  existence  as  written  or  printed  matter, 
without  being  known  to  any  otie  except  the  author  and  the 
victim,  Unlejss  eommnnieated  to  some  third  person  no  dam- 
age,  either  actual  or  ]H"esunied,  can  result*  As  said  by  a 
learned  author,  "until  the  publicatioUj  the  act  is  not  complete 
in  its  mischief ;  before  it  is  dispei*sed  abroad  it  can  produce 
no  presetJt  or  actual  injury,  either  to  the  public  or  the  iiidi- 
yidnal,  and,  until  then,  there  is  a  loeus  j>en tientitB  on  the  part 
of  those  concerned  in  the  composing  and  writing."  { Holfs 
Lnv  of  Li  be],  2SL) 

l^riuting  a  libel  is  regarded  as  a  publication  when  ]>o&se6sioii 
of  the  printed  matter  is  delivered  with  tlie  expectation  tliat  it 
will  be  read  by  s<Mue  third  person,  provided  that  rt^sult 
actually  follows.     He  who  furnishes  the  nie^ns  of  convenient 
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circulation,  knowing,  or  having  reasonable  cause  to  believe, 
that  it  is  to  be  used  for  that  purpose,  if  it  is  in  fact  so  used,  is 
guiltjr  of  aiding  in  the  publication  and  becomes  the  instrument 
of  the  libeler.  {Trumbull  v.  Gibbom,  3  City  Hall  Rec.  97  ; 
Th^  King  v.  Burdett^  4  B.  &  Aid.  95,  143 ;  Tlie  King  v. 
CUrJc^  1  Barnard.  304 ;  Baldwin  v.  Elphinston^  2  W.  Black. 
Rep.  1037;  The  King  v.  Paine,  5  Mod.  165,  167;  Bishop's 
Criminal  Law,  §  927;  Townshend  on  Slander  and  Libel, 
§§  104,  115 ;  Hall  on  Libel,  293 ;  2  Starkie  on  Slander,  225  ; 
Odgers  on  Libel  and  Slander,  *157 ;  Flood  on  Libel  and  Slan- 
der, 46  ;  Cooke  on  the  Law  of  Defamation,  138.) 

It  is  very  clear  from  these  authorities  that  as  the  defend- 
ants, through  their  agent,  printed  the  Ubel  and  delivered  the 
printed  copies  to  the  author,  knowing  tliat  he  intended  to  sub- 
mit them  to  various  persons  to  be  read,  they  became  liable 
as  publishers  from  the  moment  that  any  third  person  read 
the  libelous  matter,  provided  the  words  were  not  privileged. 

The  question  of  privilege  is  not  so  easily  disposed  of,  not 
because  tlie  law  relating  to  the  subject  is  unsettled,  but  because 
its  application  to  a  novel  state  of  facts  is  somewhat  difficult. 
The  law  governing  the  privilege  of  parties  and  their  coun- 
sel, so  far  as  applicable  to  the  case  in  hand,  was  well  stated 
by  Judge  Groveb  in  Marsh  v.  ElUv^orih  (50  N.  Y.  309, 
311),  as  follows:  "A  counsel,  or  party  conducting  judicial 
proceedings,  is  privileged  in  respect  to  words  or  writings  used 
in  the  course  of  such  proceedings  reflecting  injuriously  upon 
others,  when  such  words  and  writings  are  material  and  perti- 
nent to  the  questions  involved  j  *  *  *  within  such  limit, 
the  protection  is  complete,  irrespective  of  the  motive  with 
which  they  are  used ;  but  such  privilege  does  not  extend  to 
matter,  having  no  materiality  or  pertinency  to  such  questions." 
(Gilbert  v.  People,  1  Denio,  41  ;  Hastings  v.  Lnsl\  22  Wend. 
410 ;  Ring  v.  Wheeler,  7  Cow.  725.)  In  applying  this  prin- 
ciple the  courts  are  liberal,  even  to  the  extent  of  declaring 
that  where  matter  is  put  forth  by  counsel  in  the  course  of  a 
judicial  proceeding  that  may  possibly  be  pertinent,  they  will 
not  so  regard  it   as   to  deprive  its  author  of  his  privilege, 
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because  tlie  due  administration  of  justice  requires  that  the 
rights  of  clients  should  not  be  imperiled  by  subjecting  their 
legal  advisers  to  the  constant  fear  of  suits  for  libel  or  slander. 
{ILtstings  v.  Lusl'^  supra  ;  Warner  v.  Paine^  2  Sandf .  195, 
201 ;  Brook  v.  Montague^  Cro.  Jac.  90 ;  Hodgson  v.  Scarlett^ 
1  H.  &  Aid.  232  ;  Missouri  Pacific  P,  Co.  v.  Pichmond,  4  L. 
K.  A.  280,  note;  Cooke's  Law  of  Defamation,  63.)  Any  other 
rule  would  be  an  impediment  to  justice,  because  it  wouid  ham- 
per the  search  for  truth  and  prevent  making  inquiries  witli  that 
freedom  and  boldness  which  the  welfare  of  society  requires. 
If  counsel  through  an  excess  of  zeal  to  serve  their  clients,  or 
in  order  to  gratify  their  own  vindictive  feelings,  go  beyond 
the  bounds  of  reason  and  by  main  force  bring  into  a  lawsuit 
matters  so  obviously  impertinent  as  not  to  admit  of  discussion, 
and  so  needlessly  defamatory  as  to  warrant  the  inference  of 
express  malice,  they  lose  their  privilege  and  must  take  the 
consequences.  In  other  words,  if  the  privilege  is  abused,  pro- 
tection is  withdrawn. 

Mr.  Bell,  the  author  of  the  words  in  question,  was  the 
attorney  for  the  petitioner  in  a  proceeding  duly  instituted  in 
a  court  of  competent  jurisdiction  for  the  disbarment  of  the 
plaintiff.  The  matter  was  jjending  and  soon  to  be  tried  before 
a  referee,  who  had  power  to  compel  the  attendance  of  wit- 
nesses and  to  require  them  to  answer  under  oath  such  questions 
as  he  should  deem  material.  The  issue  was  an  unusual  one,  pre- 
senting a  broad  field  of  inquiry  and  involving  the  personal  and 
professional  character  of  a  member  of  the  bar.  It  was  the  duty 
of  Mr.  Bell  to  make  adequate  preparation  for  the  trial  and  to 
anticipate,  as  far  as  he  could,  what  questions  the  referee  might 
allow  to  be  asked  both  on  direct  and  cross-examination,  during 
an  investigation,  wide  in  its  scope  in  any  event,  and  which, 
through  liberal  nilings  of  the  referee,  or  the  failure  to  object 
by  counsel,  might  embrace  almost  any  question  reflecting  light 
upon  private  character.  He  could  draft  "questions  to  be 
asked"  so  as  to  adapt  them  to  the  changing  phases  of  such  a 
trial  and  submit  the  list  to  witnesses  for  consideration  and 
reflection    before    they    went    upon   the    stand.     {Delany    v. 
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Jones^  4  Esp.  N.  P.  R.  191 ;  Flood  on  Libel  and  Slander, 
156;  Holt,  184.)  While  such  a  course  may  be  open  to 
criticism,  there  can  be  no  question  that  he  had  a  strict  legal 
right  to  do  so,  provided  the  questions  were  confined  to  such 
subjects  as  were,  or  might  become,  material  during  the  pro- 
gress of  the  trial.  As  it  was  reasonable  to  believe  that  the 
attorney  proceeded  against  would  be  a  witness  in  his  ow^l 
behalf,  the  usual  questions  put  to  impeaching  witnesses  in 
relation  to  character  for  truth  and  veracity  were  clearly 
material.  But  Mr.  Bell  was  not  compelled  to  stop  there  in 
his  preparation  of  a  list  of  "  questions  to  be  asked."  He  had 
the  riglit  to  anticipate  that  witnesses  would  be  called  to  sustain 
the  character  of  Mr.  Youmans  and  to  prepare  for  a  thorough 
cross-examination,  which,  in  a  proceeding  of  this  character, 
would  be  apt  to  take  a  wide  range.  {Stape  v.  People,  85 
N.  Y.  390.)  As  some  of  the  specifications  involved  accusa- 
tions of  serious  crime,  which  might  be  sustained  by  circum- 
stantial evidence,  or  by  the  testimony  of  witnesses  of  doubtful 
credit,  proof  of  the  general  good  character  of  Mr.  Youmans 
might  be  received,  the  same  as  upon  the  trial  of  an  indict- 
ment, in  order  to  rebut  the  presumption  of  guilt  arising  from 
such  evidence  by  creating  a  reasonable  doubt.  {People  v. 
Pavlik,  7  N.  Y.  Cr.  Rep.  30 ;  2  Rice  on  Evidence,  1242.) 
If  a  sustaining  witness  should  testify  to  good  character  gener- 
ally, or  to  good  reputation  for  truth  and  veracity,  and  that  he 
would  believe  Mr.  Youmans  under  oath,  it  w-ould  not  be 
unreasonable  to  prepare  questions  for  such  a  witness  of  the 
kind  complained  of  in  this  action.  Whether  all  of  those  ques- 
tions would  be  strictly  competent,  even  on  cross-examination,  if 
objected  to,  it  is  unnecessary  to  decide,  for  the  attorney  had 
the  right  to  prepare  for  the  contingency,  which  not  unfre- 
quently  happens,  of  having  the  door  of  investigation  as  to 
character  thrown  wide  open  and  the  challenge  broadly  made 
to  ask  any  question  relating  to  the  reputation  of  Mr.  You- 
mans in  respect  to  any  subject.  From  the  nature  and  extent  of 
the  charges,  as  well  as  the  number  of  accusing  and  sustaining 
affidavits  read  before  the  General  Term  upon  the  presentation 
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of  the  petition,  it  was  pmbable  timt  the  deportment  iind  repu- 
tation  of  Mr,   Yournans  m  tlie  couiniunity  where  lie  lived 
%v*oiild  be  tlie  subject  of  tborougli  iiivefitigatioii.     In  preparing 
for  such  a  eoiitroversiy  and  all  its  possible  variations,  we  can- 
not say  that  any  one  of  the  questions  under  consideration 
might  not  become  material.     We  are  hctiee  of  the  opinion 
tliat  Mr,  Bell  had  the  right  to  draft  said  questions  for  nse 
during  the  trial  and  iu  preparing  tlierefoi'j  and  that  tliey  were 
privileged  in  his  hands  and  in  the  haudfi  of  his  agentSj  at  least 
so  long  as  they  were  used  solely  for  those  pnrposes-     What- 
ever he  eould  lawfully  do  liiinsolf  in  preparing  for  trial,  he 
could  employ  others  to  do  for  hinh     As  lie  needed  oiora  than 
one  list,  he  eould  copy  it  Iiimself,  or  employ  a  clerk  to  mniti- 
])ly  copies  with  a  pen^  or  a  printer  %vitii  a  prititing  press. 
Whatever  he  liad  the  riglit  to  do  in  conducting  the  matter  for 
his  client,  according  to  the  ordinary  course  of  procedure,  lie 
was  protected  in  doing  by  the  broad  shield  of  privilege,  and 
could  not  be  held  liable  in  damages,  even  if  what  he  wrote  or 
said  reflected  injuriously  upon  the  character  of  others.      The 
privilege  tliat  jn-otected   him  also  proteeted  his  agents  and 
employees  In  wluitever  they  did  at  his  request  that  he  could 
have  lawfully  done  liimself.     IFe  liad  the  right,  by  personal 
interviews,  to  ask  the  various  persons,  who  wei"e  expected  to 
be  witnesses  iu  favor  of  either  side  upon  the  question  of  char- 
acter, how  they  would  answer  the  questions  under  considera- 
tion, or  to  send  an  agent  to  make  the  same  iuquiry,  T?rith  a 
copy  of  the  list  as  a  memorandum.     While  we  do  not  com- 
mend the  practice,  we  ciinnot  say  that  it  is  unlawful,      Tlie 
questions  might  have  been  prepared  and  printed  for  use  in 
connection  with  a  connnii^slou  to  examine  absent  witnet^ses,  or 
to  be  used  by  counsel  as  a  part  of  the  trial  brief.     Ajs   they 
were  not  so  manifestly  immaterial    that   nnder  no   circum- 
stances could  they  be  asked  upon  the  trial,  we  think  tliat   the 
drafting  and  the  printing  of  the  same  was  privileged  and  pro- 
tected Ixith  the  attorney  and  his  employees  agaijist  a  projseeii- 
tion  for  libel     Whatever  he  wrote,  or  they  printed  for  liim, 
that  was  material  to  the  ordinary   course  of  justice   in   the 
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judicial  proceeding  pending  at  the  time,  was  not  actionable, 
because,  upon  grounds  of  public  policy,  the  law  raade  it  priv- 
ileged in  order  that  counsel,  having  a  duty  to  discharge,  might 
write  or  "speak  with  that  free  and  open  mind  which  the 
administration  of  justice  demands." 

For  these  reasons,  we  think  that  the  judgment  appealed 
from  should  be  reversed,  and,  as  the  plaintiff  has  died  pending 
the  appeal,  without  awarding  costs  or  a  new  trial. 

All  concur,  except  Martin,  J.,  not  sitting. 

Judgment  reversed. 
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In  the   Matter   of    the   Estate   of    Sarah    Helen   Green,      fl^^  '^^ 
Deceased.     Appeal  of   Ashbel  P.  Fitch,  Comptroller  of    ^^ 
the  City  and  County  of  New  York. 

1.  Appeal  —  Unanimous  Decision  —  Tranbpeb  Tax  Proceeding. 
The  provision  of  the  Constitution  (Art.  6,  §  9)  and  of  the  Code  of  Civil 
Procedure  (§  191),  that  no  unanimous  decision  of  the  Appellate  Division  of 
the  Supreme  Court  that  there  is  evidence  supporting  a  finding  of  fact 
shall  be  reviewed  by  the  Court  of  Appeals,  has  no  application  to  an  appeal 
from  an  order  of  the  Appellate  Division  affirming  an  order  of  a  surrogate 
reversing  the  imposition  of  a  transfer  tax  where  no  question  of  fact  was 
in  controversy  and  the  only  question  involved  was  the  legal  construction 
of  the  instrument  of  transfer  and  the  statute. 

2.  Tra>'Sfer  Tax  —  Transfer  Intended  to  Take  Effect  in  Posses- 
sion AT  Death  of  Donor.  Where  property  is  delivered  by  the  owner  to 
a  trustee,  under  an  instrument  purporting  to  assign  it  to  the  trustee  and 
his  successors  in  trust  to  collect  the  income  and  apply  the  same  to  the 
grantor's  use  during  life,  and  after  the  grantor's  death  to  distribute  the 
property  among  designated  remaindermen,  the  transfer  to  the  remainder- 
men must  be  deemed  to  have  been  **  intended  to  take  effect,  in  possession 
or  enjoyment,  at  or  after  the  death"  of  the  grantor  or  donor,  within  the 
meaning  of  the  Transfer  Tax  Act  (L.  1892,  ch.  399.  §  1). 

3.  Residence  op  Transferees.  Where  the  beneficiaries  of  a  transfer 
of  property  within  this  state  by  a  resident,  by  a  grant  or  gift  intended  to 
take  effect  in  possession  or  enjoyment,  at  or  after  the  death  of  the  grantor 
or  donor,  take  the  property  in  possession  or  enjoyment  under  the  laws  of 
this  state  and  under  an  instrument  made  here,  it  is  not  important,  for  the 
pur]K>scs  of  the  application  of  the  Transfer  Tax  Act,  whether  they  reside 
in  this  state  or  elsewhere  at  the  time  of  the  imposition  of  the  tax. 

Matter  of  Oreen,  7  App.  Div.  339,  reversed. 

(Argued  May  8,  1897;  decided  June  8,  1897.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1896,  which  affirmed  an  order  of  the  Surrogate's  Court 
for  the  county  of  New  York  reversing  an  order  which  fixed 
an  assessment  and  imposed  a  transfer  tax. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  R.  Dos  Passos^  B,  F.  Dos  Pasaos  and  Edmund 
Francis  Harding  for  appellant.  The  motion  to  dismiss 
should  be  denied.  Tliis  is  an  appeal  from  an  order  finally 
determining  a  special  proceeding  and  presents  a  question  of 
law  for  review.  (Code  Civ.  Pro.  §  190;  19  Am.  &  Eng. 
Enc}'.  of  Law,  046.)  The  rights  of  succession  in  the  present 
case  are  taxable.  {In  re  Swift^  137  N.  Y.  88  ;  In  re  Seamen^ 
147  N.  Y.  75.)  The  interests  transferred  to  the  beneficiaries 
were  not  vested  in  them  until  after  the  donor's  death,  and,  by 
force  of  the  words  used  in  the  deed  of  transfer,  depended  upon 
that  event  for  their  quality  of  vesting,  and,  therefore,  took 
effect  in  possession  and  enjoyment  at  such  death.  {In  re 
Seaman,  147  K  Y.  77 ;  Warner  v.  Diirant,  76  N.  Y.  136 ; 
Smith  V.  Edwards,  88  N.  Y.  104 ;  Nehon  v.  liusseU,  135  K 
Y.  137 ;  In  re  Cnrtis,  142  N.  Y.  222.) 


G,  G.  Frelinghuysen  for  respondent.  This  case  is  not 
appealable  to  the  Court  of  Appeals  under  the  statute.  It  is 
an  appeal  from  an  unanimous  decision  of  the  Appellate 
Division,  and  presents  only  questions  of  fact  for  review,  (//i 
re  Green,  7  App.  Div.  339 ;  L.  1895,  ch.  946 ;  L.  1896,  ch. 
559;  Code  Civ.  Pro.  §  191;  Szuchy  v.  //.  C.  dk  I  Co.,  150 
N.  Y.  219;  Niendorfw.  M,  R,  Co.,  151  N.  Y.  50  ;  OtUn  v. 
M.  R,  Co,,  150  N.  Y.  395 ;  Croi^eno  v.  A,  A,  R,  R.  Co.,  150 
N.  Y.  225;  White  v.  Benjamin,  150  N.  Y.  258;  Sciolina  v. 
E.  I\  Co.,  151  N.  Y.  50 ;  Ilada  v.  A.  G.  Co.,  151  N.  Y.  549 ; 
Ilarroun  v.  B.  E  L.  Co.,  152  N.  Y.  212.)  The  transfer  of 
the  property  was  not  taxable.  The  right  of  succession  passed 
to  the  three  beneficiaries,  not  at  the  time  of  the  death  of  Mrs. 
Green,  but  at  the  delivery  of  the  deed  and  the  securities,  Feb- 
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oary  14,  1889.  {Diefendorf  \ ,  Diefendorf,  132  N.  Y.  100 ; 
VeUon  V.  Buaaell,  135  N.  Y.  137  ;  In  re  Seaman,  147  N.  Y. 
9 ;  Stout  V.  Bayle,  45  N.  E.  Rep.  515 ;  In  re  Swift,  137  N. 
r.  88 ;  In  re  Hamilton,  148  N.  Y.  310.)  The  transfer  was 
»y  deed  at  the  date  of  the  delivery  of  the  deed  and  securities 
lariug  the  life  of  the  grantor.  ( U.  S.  v.  Leverich,  9  Fed. 
lep.  586 ;  In  re  Hendricks,  18  N.  Y.  S.  R.  989 ;  In  re  Sea- 
nan,  147  N.  Y.  69 ;  Fri/er  v.  Morehead,  L.  R.  [3  Ch.  Div.] 
175.)  The  transfer  became  effective  upon  the  execution  of 
he  deed  and  its  delivery  with  the  securities.  The  Transfer  Tax 
\.ct  is  explicit  and  does  not  cover  gifts  made  inter  vivos. 
Diefendorf  v.  Diefendorf,  132  N.  Y.  100  ;  Oilman  v. 
UcArdle,  99  N.  Y.  451 ;  Ridden  v.  Thrall,  125  N.  Y.  579  ;* 
\  Kent's  Coram.  444 ;  Grattan  v.  AppUton,  3  Story,  755 ; 
Michener  v.  Dale,  23  Penn.  St.  59  ;  McCarty  v.  Kiernan, 
ir,  111.  291 ;  In  re  Johnson,  19  N.  Y.  Supp.  963 ;  iV^.  T,  Z. 
Jm,  cfc  T,  Co,  v.  Livingston,  133  N.  Y*.  125 ;  In  re  Ogshnry, 
\  App.  Div.  71.)  The  rights  of  the  beneficiaries  vested  on 
he  delivery  of  the  deed.  {Nelson  v.  Russell,  135  N.  Y. 
L40 ;  In  re  Knoedler,  140  N.  Y.  379;  In  re  Davis,  149  N. 
r.  539 ;  Nelson  v.  Bishop,  45  N.  J.  Eq.  473 ;  Whitehead  v. 
lV.  Y,  L.  Ins.  Co,,  102  N.  Y.  150 ;  U,  S,  T,  Co,  v.  Jf.  B,  L, 
Ins,  Co,,  115  ]Sr.  Y.  152.) 


O'Brien,  J.  In  proceedings  under  the  .  statute  for  the 
issessment  of  the  transfer  tax  in  this  case  the  surrogate 
reversed  his  own  order  which  imposed  the  tax  and  held  that 
the  property  was  not  subject  to  such  payment.  The  Api)el- 
iate  Division  has  affirmed  the  order. 

Sarah  Helen  Green,  a  resident  of  New  York,  died  on  the 
Mst  of  May,  1893,  leaving  a  will. 

Previous  to  her  death,  and  on  the  14th  day  of  February, 
1889,  she  delivered  to  Frederick  Frelinghuysen,  as  her  trustee, 
>ver  $200,000  of  railroad  bonds,  under  a  deed  or  instrument 
t>earing  date  on  that  day  which,  in  terms,  purported  to  assign 
ind  deliver  this  property  to  the  trustee  and  his  successors  in 
trust  upon  the  following  conditions  and  for  the  following 
29 
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ujies :  1.  To  t^ollfict  the  income  and  apply  the  same  to  her  n?e 
during  lier  hfe,  2.  After  lier  death,  to  divide  and  pay  over 
tlie  same  and  the  proceeds  atnoiig  her  three  nieces,  wlio  were 
imiuedj  the  issue  of  either  wlio  might  die  before  the  donor  to 
receive  the  share  to  which  the  niotlier  would  be  entitled  if 
livingj  and  in  ease  of  the  death  of  either  of  the  nieces  before 
her  without  issue  lier  share  tu  go  to  the  survivors. 

The  power  was  reserved  to  modify  the  instrument  at  any 
time  with  the  consent  of  the  trustee  and  to  appoint  a  sucee^or 
in  case  of  hU  death.  The  trustee  was  given  power  also  to  sell 
the  property  in  liia  discretion  and  to  reinvest  the  proceeds 
subject  to  the  same  uses  and  trnsts. 

'  The  instrument  was  modilied  by  another  executed  Novem- 
ber 14,  1890,  and  by  another  dated  October  2Sth,  1891,  both 
of  which  w^ere  in  substantially  the  same  form  as  the  original 
The  changes  made  related  to  the  distribution  of  the  remainders 
among  tlie  nieces  and  their  heirs  after  tlie  death  of  Mrs. 
Green,  and  are  not  material  to  the  questions  involved  in  the 
appeal. 

Tlie  trustee  accepted  the  trnst,  took  the  property  into  his 
]joBsessiou  and  deposited  the  bonds  in  a  box  in  a  safe  deposit 
company  J  where  they  i-emairicd  until  the  death  oi  Mrs,  Green. 
They  tben  passed  in  possession  and  enjoyment  to  the  nieces 
under  the  terms  of  tlie  deed-  Tlie  question  is  whether  this 
transfer  was  subject  to  the  tax  authorized  by  the  statute  m 
such  cases. 

The  point  is  made  that,  since  the  decision  of  the  AppeDate 
Diyision  w^as  unanimous,  the  order  is  not  reviewable  iu  this 
court  We  do  not  perceive  that  this  provision  of  the  Consti- 
tution and  the  statute  has  any  a]>plication  to  such  a  ease. 

There  was  no  question  of  fact  in  controversy.  The  only 
question  involved  was  the  legal  construction  of  the  deed  and 
the  statute,  and  this,  of  course,  was  a  question  of  law  which 
this  court  mny  review^ 

The  act  (L.  1892,  ch.  399,  §  1)  provides  that  the  tax  sliaH 
be  paid  : 

1*  When  the  transfer  is  by  will,  or  by  the  intestate  laws  of 
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this  state,  from  any  person  dying  seized  or  possessed  of  tlie 
property  while  a  resident  of  the  state. 

2.  When  the  transfer  is  by  will  or  intestate  law,  of  prop- 
erty within  the  state,  and  the  decedent  was  a  non-resident  of 
the  state  at  the  time  of  his  death. 

3.  When  the  transfer  is  of  property  made  by  a  resident  or 
by  a  non-resident,  when  such  non-resident's  property  is  within 
this  state,  by  deed,  grant,  bargain,  sale  or  gift,  made  in  con- 
templation of  the  death  of  the  grantor,  vendor  or  donor^  or 
intended  to  take  effect^  in  possession  or  enjoyment^  at  or 
after  ^uch  death.  Such  tax  shall  also  be  imposed  when  any 
8iich  person  or  corporation  becomes  beneficially  entitled,  in 
possession  or  expectancy,  to  any  property,  or  the  income 
thereof,  by  any  such  tijansfer,  whether  made  before  or  after 
the  passage  of  this  act. 

There  are  some  questions  discussed  at  length  upon  the 
briefs  of  counsel  which,  in  the  view  we  take  of  the  case,  ai-e 
nut  very  material  to  the  disposition  of  the  appeal. 

It  is  not  important  to  determine  whether  the  trust  instru- 
ment was  made  in  contemplation  of  death,  or  whether,  upon 
the  delivery  thereof,  the  remainders  vested  in  the  nieces  in 
such  a  sense  as  to  constitute  a  gift  inter  vivos  yriihm  the  mean- 
ing of  the  cases  cited  by  the  learned  counsel  for  the  respondent. 
It  maybe  conceded  that  upon  the  delivery  of  the  trust  deed  an 
interest  in  remainder  vested  in  the  nieces  subject  to  open  and 
let  in  the  children  of  one  who  had  died  during  the  lifetime 
of  the  donor,  according  to  the  terms  of  the  instrument.  The 
real  question  is,  whether  the  remainders  which  the  nieces 
took  under  the  deed,  were  intended  to  "  take  effect^  in  posses- 
ifloix  or  enjoyment^'^  at  or  after  the  death  of  the  donor. 
Until  her  death,  they  had  no  actual  possession,  or  right  to 
the  possession,  of  the  property.  Since  they  could  not  receive 
any  part  of  the  principal  or  the  income  till  after  her  death, 
their  right  of  enjoyment  was  postponed  till  the  happening 
of  that  event.  Whatever  interest  they  may  have  had  before, 
the  right  to  the  possession  and  enjoyment  depended  upon  the 
death  of  the  donor.     We  think  it  quite  clear  that  the  remain- 
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ders  were  transferred  to  the  nieeeis,  hi  possession  or  enjoyment, 
bj  an  instrument  intended  to  take  effect  for  that  purposej  at 
or  after  the  death  of  the  donor,  and  so  tlie  case  h  brought 
within  the  terms  of  the  statute.  It  matters  not  whether  the 
transfer  is  by  grant  or  hy  gift  so  long  as  it  was  intended  to 
take  effect,  in  possession  or  enjoyment,  at  or  after  the  death 
of  tlie  grantor  or  douorj  the  devolotion  of  title  is  subject  feo 
the  tax. 

The  death  of  the  donor  was  the  event  which  made  the 
transfer  complete  and  effective  and  secured  to  the  nieces  the 
possession  and  enjoyment  of  the  property,  {In  re  SeamaOj 
14T  N.  T,  77.) 

The  property  wiui  witliiti  this  state  and  the  transfer  was  by 
a  resilient.  The  nieces  take  the  remainders  in  possession  or 
enjoyment  under  the  laws  of  this  state  and  under  an  instru- 
ment made  hero.  It  is  not  important,  therefore,  whether  tliey 
now  reside  here  or  elsewhere.  The  question  considered  by 
the  courts  below  was  whether  the  transfer  in  its  nature  and 
charaeter  was  within  the  statute  and  we  think  it  was. 

These  views  re^piire  a  reversal  of  the  order  appealed  from 
as  well  as  the  second  order  uf  the  surrogate.  The  first  or 
pro/arma  order  of  the  surrogate  is  correct  in  principle  and 
shmihl  be  affirmed  if  correct  in  detail,  fmt  shiee  it  is  admitted 
by  the  counsel  for  tlie  comptroller  that  there  was  an  error  in 
the  adjustment  of  the  amount  of  tlie  tax  against  the  i^espoiid- 
ents  or  some  of  them,  all  the  orders  should  be  reversed  and 
tlie  proceedings  remittcHi  to  tlie  surrogate  for  his  fiirtlier 
action  in  ac*cordance  M^ith  this  opinion,  without  costs  to  either 
party. 

All  nonour,  except  Ghav,  J.,  absent. 

Orders  reversed. 
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Statement  of  case. 


Robert  W.  De  Forest,  Appellant,  v,  Samuel  A.  Walters  and 
The  Board  of  Trustees  of  the  Town  of  HuNTINGTo^^ 
Respondents. 

1.  Ejectment  —  Determination  of  Equitable  Issues  by  Court  on 
Consent  —  Setting  Aside  Inconsistent  Verdict — Provision  as  to 
New  Trial.  Where,  upon  the  trial  of  an  action  of  ejectment,  after  the 
denial  of  a  motion  by  plaintiff  for  a  general  verdict  in  his  favor,  he  requesi  s 
the  submission  to  the  jury  of  a  particular  question  only,  at  the  same  time 
asking,  with  the  concurrence  of  the  defendant,  that  all  other  issues,  being 
equitable,  be  reserved  for  decision  by  the  court,  and  the  request  is  granted 
and  the  jury  renders  a  verdict  in  plaintiff's  favor,  the  granting  of  an  ordt-r 
setting  aside  such  verdict  as  against  evidence  and  refusing  a  new  triul 
unless  the  judgment  rendered  shall  be  set  aside  on  appeal  or  otherwise 
is  permissible  when  the  court,  upon  determining  tbe  issues  reserved, 
renders  a  decision  in  favor  of  the  defendant  on  findings  inconsistent  with 
the  verdict. 

2.  Defenses  to  Ejectment  —  Removal  of  Cloud  on  Title  —  Stat- 
cte  op  Limitations.  An  action  of  ejectment  based  upon  a  deed  which 
is  the  result  of  a  mistake,  is  subject  to  a  defense  either  to  correct  the  det-d. 
or,  when  the  invalidity  of  the  deed  does  not  appear  upon  its  face,  to  set  it 
aside  as  a  cloud  upon  title  so  far  as  it  relates  to  land  not  sold  or  intendeil 
to  be  included  in  the  description;  and  the  latter  defense,  when  set  up  as  a 
counterclaim  by  appropriate  allegations,  is  continuous  so  long  as  the 
occasion  remains  for  the  exercise  of  the  power  of  a  court  of  equity  Itt 
remove  the  cloud,  and,  hence,  is  not  affected  by  the  Statute  of  Limitations. 

3.  Reformation  of  Plaintiff's  Deed  —  Statute  of  Limitatiokh, 
Where,  in  an  action  of  ejectment,  the  plaintiff  attempts  to  assert  title 
through  a  deed  alleged  by  the  defendant  to  be  inoperative  by  reason  of  a 
mistake  in  describing  the  land  conveyed,  and  the  latter  sets  up  this  fart 
as  a  defense  and  as  the  basis  of  a  demand  for  the  reformation  of  the  defcL- 
live  deed,  and  it  does  not  appear  when  the  defendant  first  learned  of  the 
alleged  mistake,  the  Statute  of  Limitations  has  no  application  to  such 
defense. 

4.  Denial  of  Landlord's  Title  by  Tenant.  The  rule  that  estop?^ 
the  tenant  from  denying  the  landlord's  title  does  not  apply  to  the  defentl- 
ant  in  an  action  of  ejectment  who  went  into  possession  under  a  lease 
from  the  plaintiff's  predecessor,  supposing  that  the  latter  owned  the 
demised  premises  and  had  the  right  to  lease,  but  on  subsequently  ascer- 
taining that  such  was  not  the  fact,  abandoned  that  possession  and  attorned 
to  the  true  owner. 

5.  Reformation  of  Plaintiff's  Deed.  Where  the  description  in 
the  deed  relied  upon  by  the  plaintiff  in  ejectment,  unaided  by  extraneou?^ 
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proof,  gives  color  to  his   claim  to  tlie  htetm  in  gw^s,  whether   the  rie^d 
actually  er>vfrg  it  or  not,  equilj'  lias  jarisdktion  to  quiet  the  title  by  a 
reformntion  of  the  deed  id  aeeordADce  with  the  facts,  in  the  ejectment 
action. 
Ik  Ft^r&it  V.  Bfl  Trttstses  of  HtijdifigUm,  78  Hun,  611,  afBrrne^i. 

{Argticd  3Iay  4,  1S97  ;   d^ided  June  8,  1897.) 

Afpeial  from  a  judgment  of  the  General  Tenn  of  the 
Siipretnc  Court  in  tlie  second  judicial  department,  entered 
June  It^,  1S94,  wliich  affirraed  a  judgment  in  favor  of  tlie 
defendimts  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury^  and  also  affirmed  an  order  setting 
aside  a  verdict  previously  rendered  in  favor  of  the  plaintiff. 

The  nature  of  tlie  action  and  the  faete,  m  far  as  material, 
are  stated  in  the  opinion, 

AuHttiJi   G.  J*}Kr  and  Tkamm    Young  for  appellant.     All 
the  issues  of  fact  in  thi^  action  were  triable  bv  the  jury  as 
matter  of  legal  right,  and^  after  a  general  verdict  in  favor  of 
the  plaintiff,  the  jndgej  at  Circuit,  had  no  power  to  makefiiul- 
ings  of  fact  contrary  to  the  general  verdict  and   enter  judg- 
ment on  the  iindings  iti   favor  (>f  the  defendants.     (Sedgw, 
ife  Wait  on    Titles  [2d  ed,],  g§  48S,  490;    Code  Civ.   Pro. 
§g  m%  970,  971  ;  N.  1\  Z,  Lis,  S   T,  Ok  v,  Maynr,  6  N, 
T.  S.  R  656;  Waster  v.  Bond,  9  Hun,  487;  Chapman  v, 
Forhes,  123  X,  Y.  :»:^2 ;  (Jhiri  v.  Mmhtr,  5  X.  Y.  8,  R,  84 ; 
Parhep  v.  Lanf^j,  58  N.  Y..469 ;  Midim  v.  2fdlen,  27  Abb, 
[N.  C]  99  ;  Famuidd  v,  Stehn,  5?)  Barb.   650  ;  Sturm  v,  .4, 
M.   fm,   Co,,  6  J.  &  S.  2S1;  63  N,  Y.  77;  Jloppouf^h   v. 
Stri(hh\  60  X*  Y.  430.)     After  tlie  plaintiff  liad  moved  pener- 
aJly  for  the  direction  uf  a  verdict  in  his  favor  and  the  defend- 
ants Lad  asked  leave   to  go  to  the  jury   on  an  aftirniative 
dofensCj  and  the  jury  had  rendered  a  general  verdict  for   the 
plaintiff,  the  defendants  had  no  I'ight  to  an  order  setting  aside 
the  verdict  as  contrary  to  tlie  evidence.     (7  Lawson's   Rights 
&  Remedies,  |  3713;'  BurreU  v,  T,  A,  R,  H,  Co,,  45    K.  Y. 
628,  631 ;  Rowe  v.  Stevens,  44  How.  Pn   10;  Flynn    v,  J/. 
B,   Asmi,,   152  itass.    2S8;  Latjaum  \\  Andersan   tfi    Co.^  4 


1897.]  De  Forest  v,  Walters.  231 

N.  Y.  Rep.]  Points  of  counsel. 

App.  Div.  124;  Cothra?i  v.  Collins,  29  How.  Pr.  155,  170; 
Beckwith  V.  N,  Y.  a  li.  R.  Co,,  64  Barb.  299.)  Even  if 
the  court  had  the  power  to  set  aside  the  verdict,  yet  the  court 
erred  in  holding  that  the  defense  of  mutual  mistake  was  not 
barred  by  the  Statute  of  Limitations,  {pokes  v.  Howell,  27 
How.  Pr.  145  ;  Cramei^  v.  Benton,  60  Barb.  216 ;  56  N.  Y. 
638 ;  Hmjt  v.  Putnam,  39  Hun,  402 ;  Bosley  v.  N,  M.  Co,, 
123  N.  Y.  550 ;  Exkorn  v.  Exkom,  1  App.  Div.  124;  Wood 
on  Limitations  [2d  ed.],  140.)  The  court  erred  in  disposing  of 
plaintiffs  plea  of  the  Statute  of  Limitations  as  if  the  defend- 
ants' alleged  cause  of  action  were  for  the  removal  of  a 
cloud  upon  title,  instead  of  for  the  reformation  of  a 
deed.  {Day  v.  Town  of  New  Lots,  107  N.  Y.  148 ;  Ste- 
vens  v.  Mayor,  etc,,  84  N.  Y.  296;  Wright  v.  Dela- 
idd,  25  N.  Y.  266  ;  Truesdell  v.  Sarles,  104  N.  Y.  164 ; 
Romeyn  v.  Sickles,  108  N.  Y.  650 ;  Vail  v.  Z.  /.  R,  R,  Co,, 
106  N.  Y.  286 ;  Chase  v.  McLean,  130  N.  Y.  537 ;  Moores 
v.  Town^hend,  102  N.  Y.  387 ;  Pom.  Eq.  Jur.  §  1398 ;  1 
Wait's  Act.  &  Def .  666 ;  Bockes  v.  Laming,  74  N.  Y.  437.) 
Even  treating  the  defendants'  cause  of  action  as  one  to  remove 
a  cloud  upon  title,  it  does  not  allege  facts  suflScient  to  maintain 
it.  {Moores  v.  Townshend,  102  N.  Y.  387 ;  1  Wait's  Act.  & 
Def.  ^^^ ;  Code  of  Civ.  Pro.  §  388.)  The  cause  of  action  for 
reformation  alleged  in  the  answer  is  not  available  in  this  suit. 
The  proper  parties  are  not  before  the  court.  {Cramer  v. 
Bentim,  60  Barb.  216 ;  56  N.  Y.  638 ;  Webster  v.  Bond,  9 
Hun,  437 ;  Chapman  v.  Forbes,  123  N.  Y.  532.)  It  is  not 
necessary  for  this  court  to  order  a  new  trial,  nor  would  such  a 
course  be  proper,  but  all  proceedings  after  the  rendering  of 
the  verdict  should  be  set  aside,  the  judgment  for  the  defend- 
ants reversed  and  the  plaintiff  be  allowed  to  enter  judgment 
on  the  verdict.  {Parker  v.  Laney,  58  N.  Y.  469 ;  Marquat 
v.  Marqiiat,  12  N.  Y.  336.)  If  the  court  had  the  power  to 
set  aside  the  verdict,  it  was  most  obvnous  error  to  render  linal 
judgment,  because  it  was  not  clear  that  upon  a  new  trial  the 
plaintiff  could  not  possibly  recover.  {Iselin  v.  Star  in,  144 
N.  Y.  453  ;  Ehrichs  v.  De  Mill,  75  N.  Y.  370,  374;  Thomas 
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V.  Jf.  11  £.  Im,  Co.,  99  N.  Y.  250  ;  Griffin  v.  Marquadt, 
17  N.  Y.  28,  34.) 

N,  S.  Ackerbj  for  respondents.  The  new  trial  granted  by 
the  trial  court,  to  he  had  in  case  the  judgment  was  reversed 
on  the  other  quest ion^?,  and  affirmed  by  the  General  Term,  is 
not  open  for  review  in  this  court.  (Code  Civ.  Pro.  §  1337; 
Falhm  y,  B.  a,  H,  P.  cfe  P.  P.  R,  R.  Co,,  56  N.  Y.  652 ; 
Ytyuiuj  w  DaiiU,  30  N.  Y.  134;  Folger  v.  Fit2hri<fh,  41  N. 
Y.  228 ;  Ifoe^  v.  E,  G,  El  Co.,  150  N.  Y.  87 ;  Nostrai^d  v. 
Kmgkf,  133  N.  Y.  614;  A.  C  8.  Bank  v.  McCarty,  149  N. 
Y,  71;  StUwM  V.  M.  L.  Lis.  Co.,  72  N.  Y.  385.)  The  deed 
was  void  so  far  as  it  inchided  any  lands  not  offered  and  sold 
at  pulilic  auction,  for  want  of  power  in  the  officer  executing 
it.  lie  could  only  execute  a  legal  deed  for  such  lands  as  had 
been  authorized  to  be  conveyed  by  the  board.  {Trustees,  eU,, 
v.  BowifiatK  136  X.  X.  521.)  Assuming,  as  the  trial  judge 
held,  that  the  premises  were  included  in  the  deed  from  the 
board  of  trustees  to  De  Forest,  still  the  defendants  were  the 
legal  owners  ;  they  wure  in  possession  with  an  equitable  right 
to  retain  such  possession  and  whether  the  defendants  are  enti- 
tled to  equitable  affirmative  relief  or  not,  the  plaintiff  cannot 
succeed  in  the  action,  {Hopppugh  v.  Struble,  60  N.  Y.  430.) 
The  defendants  were  entitled  to  the  affirmative  relief  given 
thein  by  the  judgment  in  this  action.  {Bush  v.  Hicks,  60  X. 
Y,  2tt8.)  The  Statute  of  Limitations  did  not  bar  the  right  to 
tlie  affirmative  reUef.  {Reifz  v.  Beitz,  80  N.  Y.  538;  Bart- 
left  \%  Jitdd,  21  N.  v.  200;  S7nith  v.  Reid,  134  N.  Y.  568; 
Mhief'  V.  B^ekman^  50  N.  Y.  337;  Schoener  v.  Zissauer,  101 
K  Y.  111.) 

O'Bkien,  J.  Thi[=;  was  an  action  of  ejectment,  in  which  the 
plaintiff  detnanded  judgment  for  the  recovery  of  the  posses- 
fiion  of  a  parcel  of  land,  or  land  uuder  water,  described  in  the 
complaint  as  a  parcel  seventy  by  one  hundred  feet,  situated  at 
Cold  Spring  Harbor,  in  the  town  of  Huntington,  Suffolk 
county.     The  defendant  Walters,  who  was  in  possession,  was 
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the  sole  original  defendant,  and  in  his  answer,  after  admitting 
that  he  was  in  possession,  denied  all  tlie  other  allegations  of 
the  complaint.  He  further  alleged  that  he  was  in  possession 
under  a  written  lease  to  him  by  the  town  of  Huntington,  the 
real  owner  of  the  parcel. 

Subsequently,  by  an  order  of  the  court,  the  town  was  made 
a  party  defendant  and  permitted  to  answer  the  complaint.  In 
it8  answer,  after  admitting  the  possession  of  Walters,  it  denied 
all  the  other  allegations  of  the  complaint.  As  an  affirmative 
defense,  by  way  of  counterclaim,  it  also  pleaded  that  the  plain- 
tiff claimed  title  and  the  right  to  the  possession  under  and  by 
virtue  of  a  deed  from  the  town  to  the  plaintiff's  ancestor, 
executed  November  19,  1870,  and  that  by  mistake  on  the  part 
of  the  grantor  in  the  deed,  and  fraud  on  the  part  of  the 
grantee,  the  lands  intended  to  be  conveyed  were  so  described 
as  to  make  it  appear  that  the  conveyance  embraced  the  land 
in  controversy. 

It  prayed  that  the  complaint  be  dismissed  under  the  other 
defenses,  and  under  the  counterclaim  that  the  deed  be  reformed 
80  that  the  description  should  plainly  embrace  only  the  lands 
actually  sold  to  the  grantee  and  intended  to  be  conveyed, 
whicli  were  described  in  general  terms  in  the  answer. 

The  plaintiff  replied  to  the  counterclaim  and  denied  the 
allegations  of  fact  contained  therein,  and  to  the  claim  for  a 
reformation  of  the  deed  pleaded  the  ten  years'  Statute  of 
Limitations. 

The  issues  thus  framed  were  brought  to  trial  before  a  jury. 
The  plaintiff  produced  the  deed  and  gave  some  evidence  tend- 
ing to  show  that  the  description  of  the  land  conveyed  thereby 
embraced  the  land  in  controversy  and  tending  to  prove  the 
execution  of  the  instrument  by  the  president  of  the  board  of 
trustees  of  the  town  by  the  direction  and  with  the  consent  of 
the  board. 

The  proof  on  the  part  of  the  defendants  took  a  wide  range. 

For  all  the  purposes  of  this  appeal  it  is  sufficient  to  state  that 

the  testimony  tended  to  show  that^  prior  to  the  execution  and 

delivery  of  the  deed  from  the  town  to  plain tiff^s  ancestor,  in 
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1870,  a  new  road  had  been  constructed  across  what  is  called 
a  cove,  which  left  on  the  south  of  tlie  road  a  small  piece  of 
land,  or  land  under  water,  belonging  to  the  town  between  the 
road  and  the  property  of  the  grantee  in  the  deed.     That  he 
made  application  to  the  trustees  having  charge  of  the  prop- 
erty of  the  town  for  the  purchase  of  this  parcel,  and  they 
resolved  to  sell  the  same  at  auction,  bounding  it  so  as  to 
include  the  new  road,  and  making  the  grant  subject  to  the 
public  easement.     The  sale  was  held,  and  the  parcel  intended 
to  be  sold  was  pointed  out  by  the  trustees  to  the  bidders  who 
were  present,  but  it  does  not  appear  that  any  survey  or  accu- 
rate description  of  it  was  ever  made.     Henry  G.  De  Forest, 
under  whom  the  plaintiff  claims,  was  the  highest  bidder,  and 
it  was  struck  off  to  him  for  $242.50.     It  is  somewhat  difficult 
to  describe  the  piece  of  land  sold  according  to  ^he  testimony 
of  the  defense.     Some  of  the  witnesses  call  it  a  "  hole,"  and 
others  describe  it  in  general  terms  as  the  part  of  a  cove  cut 
off  by  the  new  road.     It  is  quite  manifest,  however,   that 
upon  the  defendants'  theory  the  area  intended  to  be  included 
in  the  grant  was  of  small  extent,  not  to  exceed  an  acre  in  all. 
The  deed  was  drawn  by  an  attorney  who  was  not  present  at 
the  sale,  and  who,  it  is  said,  was  not  familiar  with  the  premises 
sold.     Some  of   the  witnesses  claim  that  the  words  of    the 
description    are    susceptible    of    a  construction    that   would 
embrace  some  thirty-seven  acres,  extending  to  the  county  line 
and  including  the  land  in  controversy,  and  this  construction 
was  adopted  by  the  learned  trial  judge.     Upon  an  examina- 
tion of  the  testimony,  in  connection  with  the  maps  contained 
in  the  record,  it  appears  to  us  that  the  learned  judge  gave  to 
the  words  of  the  description  a  construction  far  too  favorable 
to  tlie  plaintiff,  and,  if  the  question  was  an  original  one  within 
our  jurisdiction,  we  would  be  inclined  to  hold  that  the  deed, 
properly  construed,  does  not  embrace  any  such  extensive  grant 
nor  the  premises  in  question. 

It  is  quite  certain  that  at  the  auction  sale  the  town  authori- 
ties attempted  to  inform  the  biddere  present  with  respect  to 
the  premises  intended  to  be  sold.     While  nothing  seems  to 
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have  been  then  reduced  to  writing,  yet  tlie  eiitjjcct  of  tlie  &ale 
was  pointed  out,  so  that  the  bounclaries  could  be  identitied  by 
the  eye.  No  one  claims  that  the  land  in  controversy  was 
pointed  out  as  any  part  of  the  contemplated  gmnt,  and  from 
the  nature  of  the  transaction  and  the  coiu^ideration  paid  it 
would  seem  to  be  quite  improbable  Uiat  the  deed  was*  ever 
intended  to  embrace,  or  that  it  doe.s  in  fact  embrace,  any  such 
extensive  tract  as  is  said  to  be  covered  by  the  words  of  the 
degcription. 

There  is  plainly  a  mistake,  either  in  the  construction  put 
upon  the  words  of  the  description  or  in  their  nee  by  the  per- 
son who  drew  the  deed.  But  it  wm  a  migtako  in  favor  of  the 
plaintiff,  and,  of  course,  he  cannot,  and  does  not,  complain 
of  it. 

The  argument  upon  this  appeal  has  largely  been  directed  to 
certain  complications  arising  out  of  the  |>eLniliar  and  exce[^>- 
tional  practice  adopted  at  the  close  of  the  trial,  and  for  whicli, 
60  far  as  we  can  see,  the  plaintifiV  attorney  ia  aloue  respon- 
sible. There  can  be  no  doubt  that  the  plaintiff  was  entitled  to 
have  the  whole  case,  and  every  qui'stion  of  fact  ariisitig  upon 
the  evidence,  submitted  to  the  jury,  but  hisi  eounsel  elected  to 
take  a  different  course,  which  resulted  in  enibarras&ing  the 
case  with  questions  which  otherwise  could  not  arise.  One  of 
the  quesvtions  embraced  within  the  is^iiies,  and  controverted  at 
the  trial,  was  the  authority  of  the  president  of  the  board  of 
trustees  to  execute  a  deed  or  the  deed  in  qnention. 

The  plaintiff  moved  for  the  direetiun  of  a  verdict  in  big 
favor  on  the  ground  that  tliere  was  no  evidence  of  tlie  want 
of  such  authority,  and  that  it  was  lut  dcft^nse  cvrn  if  there 
was,  since  there  was  no  proof  that  rlir  *^^rnntrt^  knew  xlw  fact, 
the  deed  on  its  face  appearing  to  hv  regular  arid  \viA\  exi.*euted. 

This  motion  having  been  denied,  the  plain  tiff  *s  attortiey 
then  requested  that  only  the  question  of  antlji>rity  in  the  presi- 
dent to  execute  the  deed  be  subndtted  tt>  thi*  jury,  and  that 
the  issues  raised  by  the  affirmative  defens^e??^  i>r  eoniitertdaini, 
being  e^juitable  in  their  nature,  slumld  be  detpj-njined  by  the 
court,  and  judgment  upon  such  isirues  bu  givt^n  hi  favor  of  the 
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plaintiff,  for  the  reason  that  they  were  barred  by  the  Statute 
of  Limitations.  The  defendants'  counsel  made  no  objection 
to  this  request,  and  the  court  decided  to  submit  to  the  jury 
only  the  question  of  authority,  reserving  the  other  issues  for 
his  own  determination  upon  all  the  evidence. 

The  jury  found  for  the  plaintiff  upon  the  issue  so  submit- 
ted, and  the  defendants'  counsel  made  a  motion  to  set  aside 
the  verdict,  which  was  reserved  by  the  court  for  further  con- 
sideration. Subsequently  the  court  rendered  its  decision  upon 
the  issues  involved  in  the  affirmative  defense  and  counter- 
claim, and  found  the  facts  with  respect  to  the  auction  sale  of 
the  small  piece  of  land  as  hereinbefore  stated  and  as  alleged 
by  the  town  in  its  answer,  the'  purchase  thereof  by  plaintiff's 
ancestor,  and  that  a  deed  was  executed  and  delivered  in  pur- 
suance of  such  sale,  but,  by  mutual  mistake  in  the  description, 
it  was  made  to  embrace  lands  not  intended  to  be  sold  and  not 
sold,  hicluding  the  land  in  controversy,  and,  further,  that  the 
grantee  in  the  deed  went  into  possession  of  the  small  piece 
sold  and  intended  to  be  sold,  and  that  only,  and  that  the  town 
remained  and  continued  in  possession  of  all  the  other  lands 
embraced  in  the  deed,  and  was  so  in  possession  at  the  time  of 
the  commencement  of  the  action. 

As  matter  of  law  the  court  found  that  the  deed  of  Novem- 
ber 19,  1870,  should  be  reformed,  so  as  to  embrace  in  its 
description  only  the  lands  lying  north  or  northeast  of  the  south- 
west line  of  the  new  street  or  road  as  laid  out ;  that  the  relief 
was  not  barred  by  the  Statute  of  Limitations,  and  directed 
judgment  for  the  defendants  accordingly,  dismissing  the  plain- 
tiff's complaint. 

With  this  decision  an  order  was  filed  deciding  the  pend- 
ing motion  to  set  aside  the  verdict.  The  court  set  it  aside  as 
against  the  evidence,  and,  after  reciting  that  the  other  issues 
in  the  case  had  been  found  by  the  court  in  favor  of  the 
defendants,  it  stated  that  a  new  trial  was  not  ordered  unless 
the  decision  of  the  court  on  all  the  other  issues  in  the  case  was 
set  aside  on  appeal  or  otherwise,  in  which  event  a  new  trial  on 
the  issue  submitted  to  the  jury  was  awarded. 
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On  this  decision  a  general  judgment  waa  entered  for  the 
defendants,  reforming  the  deed  and  dismissing  the  complaint, 
with  costs.  The  learned  trial  judge,  in  his  opinion  rendered 
upon  the  final  decision,  expressed  great  doubt  as  to  the  cor- 
rectness of  his  ruling  at  the  trial,  in  which  he  gave  interpreta- 
tion to  the  descriptive  words  in  the  deed  as  embracing  lands 
other  than  the  small  piece  pointed  out  at  the  auction  sale. 
This  doubt,  as  it  seems  to  us,  was  well  founded ;  but  since  the 
error  in  tliat  regard,  if  any,  was  in  favor  of  the  plaintiff,  it  is 
not  now  material,  and  the  province  of  this  court  is  limited  to 
a  review  of  the  case  as  we  find  it. 

The  procedure  adopted  at  the  trial,  resulting  in  the  judg- 
ment, was  unusual,  but  we  think  that  there  was  no  such 
departure  from  established  practice  as  to  constitute  an  error 
of  law,  or  a  mistrial,  or  even  serious  irregularity.  It  is  pos- 
sible to  give  to  the  verdict  a  scope  and  meaning  that  was  not 
intended  when  the  question  was  submitted  to  the  jury,  and, 
we  think,  the  learned  coimsel  for  the  plaintiff  has  attempted 
to  give  to  it  in  his  argument  in  this  court  an  interpretation  not 
anticipated  or  intended  by  either  party  at  the  trial.  This 
meaning  is  based  largely  upon  the  language  of  the  learned 
judge  in  his  charge,  which  was  much  broader  in  scope  than 
the  requests  which  the  plaintiff  made  and  the  court  granted. 

It  is  now  insisted  that  the  verdict  is  to  be  understood  and 
treated  as  a  finding  by  the  jury,  not  merely  that  the  presi- 
dent had  the  authority  to  execute  a  deed  of  the  land  intended 
to  be  sold,  but  that  he  was  empowered  by  the  trustees  to 
execute  the  identical  deed  in  controversy,  embracing  the 
thirty-seven  acres.  Of  course,  if  that  is  the  effect  of  the  ver- 
dict, it  decided  the  whole  controversy,  since  there  could  not 
very  well  be  a  mistake  in  the  description  if  the  trustees 
directed  the  president  to  execute  the  deed  as  it  now  appears, 
assuming  that  it  embraces  the  larger  tract  of  land  and  that 
they  knew  that  fact. 

If  the  question  submitted  to  the  jury  contemplated  an 
inquiry  and  finding,  not  simply  with  respect  to  the  authority 
of  the  president  to  sign  any  deed,  but  with  respect  to  his 
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authority  to  execute  the  deed  actually  made,  then  the  subraii^- 
sion  necessarily  involved  the  question  of  mistake  and  there 
was  nothing  left  for  the  court  to  try.  But  it  is  manifest  that 
such  is  not  the  fair  interpretation  of  the  verdict.  The  plain- 
tiflPs  request  embraced  in  the  submission  only  the  bare  ques- 
tion of  authority,  and  what  makes  the  point  still  clearer  is 
the  fact  that  the  defendants'  counsel  then  requested  that  he  be 
permitted  to  go  to  the  jury  upon  the  question  whether  there  was 
authority  to  execute  any  deed  embracing  the  land  in  contro- 
versy, and  as  to  what  lands  were  covered  by  the  deed  given, 
and  these  requests  were  refused.  So  we  think  it  clear  that 
what  was  submitted  to  the  jury  was  not  any  question  of  mis- 
take, but  simply  the  question  with  respect  to  the  power  of  the 
oflBcer  wlio  executed  the  deed  to  bind  the  town  by  such  an 
instrument,  and  notwithstanding  the  terms  of  the  charge,  the 
verdict,  in  its  scope  and  eflFect,  must  be  limited  to  a  finding 
upon  the  precise  question  intended  to  be  submitted. 

Thus  understood,  the  finding  was  amply  warranted  by  the 
evidence,  while  if  given  the  broader  construction  there  was  no 
proof  to  justify  a  finding  that  there  was  authority  to  execute 
any  deed  embracing  any  lands  save  the  parcel  pointed  out  at 
the  auction  sale.  What  the  plaintiff  requested  was  a  special 
finding  by  the  jury,  upon  a  particular  question,  as  to  the 
authority  of  the  president  from  the  board  of  trustees  to  bind 
the  town  by  a  deed,  and  the  verdict  imports  that  he  had  such 
authority,  not  that  he  was  empowered  to  convey  the  land  in 
controversy. 

But  whatever  meaning  it  may  be  possible  to  give  to  the 
verdict,  it  is  clear  that  the  court  retained  full  power  over  it, 
and  equally  clear  that  he  was  empowered  by  the  consent  of 
tlie  parties  to  determine  the  question  of  mistake,  embraced  in 
the  affirmative  defenses,  without  the  intervention  of  the  jury. 
This  issue  embraced  the  whole  question  of  title  to  the  land  in 
controversy,  and  any  other  lands  covered  by  the  description 
in  the  deed,  save  only  that  ])ointed  out  at  the  auction  sale. 
The  court  determined  this  issue  in  favor  of  the  defendants, 
and  made  findings  accordingly.     There  was  then  a  manifest 
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conflict  between  the  findings  of  the  court  and  that  of  the 
jury,  if  the  verdict  meant  what  the  plaintiff  now  claims  for 
it,  and  especially  so  in  view  of  the  construction  which  the 
court  had  so  far  given  to  the  description  of  the  lands  con- 
tained in  the  deed.  The  court  had  the  power  to  effectuate  its 
own  decision  of  the  questions  submitted  to  it  by  the  parties, 
and,  therefore,  properly  set  the  verdict  aside  as  the  result  of 
mistake  on  the  part  of  the  jury,  and,  possibly,  of  the  court  as 
well.  The  verdict  was  supposed  to  be  an  obstacle  in  the  way 
of  any  judgment  upon  the  findings  of  the  court  covering  all 
the  questions  in  controvei-sy.  As  interpreted  it  was  so  in  con- 
flict with  the  decision  of  the  court  that  either  the  one  or  the 
other  must  yield,  since  both  could  not  stand  together,  and  we 
cannot  doubt  that  the  Jearned  trial  judge  took  the  proper 
course  for  the  solution  of  the  difficulty. 

Xor  was  there  any  error  in  the  disposition  of  the  motion  to  set 
aside  the  verdict  in  regard  to  the  granting  of  a  new  trial.  So 
long  as  the  decision  and  findings  of  the  court  stood  in  the  case 
the  plaintiff  was  not  entitled  to  a  new  trial.  It  would  be  of 
uo  possible  use  to  him  since  the  court  had  decided  the  whole 
question  of  title  against  him,  and  until  that  decision  had  been 
set  aside  upon  appeal  or  otherwise,  there  could  be  no  new 
trial  before  a  jury.  The  counsel  had  waived  that  right  upon 
the  submission  of  the  case,  and  it  could  not  be  revived  under 
the  circumstances  unconditionally.  The  court  provided  in 
the  order  setting  the  verdict  aside  that  a  new  trial  should  be 
granted  in  the  event  of  the  decision  and  findings  on  the 
counterclaim  being  set  aside  on  appeal  or  otherwise.  This 
secured  to  the  plaintiff  every  legal  and  constitutional  right  to 
which  he  was  entitled. 

We  do  not  think  that  any  relief  to  which  the  defendants 
were  entitled  upon  the  facts  alleged  in  the  counterclaim  was 
barred  by  the  Statute  of  Limitations.  The  deed  was  made  in 
November,  1870,  and  this  action  commenced  in  March,  1892. 
There  was  no  point  made  at  the  trial  as  to  the  form  of  the 
pleadings,  nor  any  question  raised  by  demurrer  or  otherwise 
with  respect  to  the  sufficiency  of  the  counterclaim  as  a  basis 


240 


De  Forest  v,  Walters. 


[June, 


Opinion  of  the  Court,  per  O'Brien,  J. 


[Vol.  153. 


of  the  relief  demanded,  save  the  lapse  of  tune.  For  every 
purpose  of  the  trial  and  the  application  of  the  proper  relief,  a 
counterclaim  in  the  answer  is  a  complaint,  the  defendant  is 
deemed  to  be  the  plaintiff  and  the  plaintiff  deemed  to  be  the 
defendant.     (Code,  §§  720,  974.) 

The  learned  trial  court  treated  the  counterclaim  as  a  com- 
plaint to  remove  a  cloud  upon  title  and  containing  all  the  ele- 
ments necessary  to  warrant  that  form  of  relief.  The  learned 
counsel  for  the  plaintiff  suggests  that  it  contains  no  allega- 
tion of  possession  in  the  town,  and  tliat  such  an  allegation  is 
necessary  in  order  to  justify  relief  of  that  character.  The 
answer  states  in  substance  that  the  town  was  in  possession 
through  its  tenant,  and  the  court  has  found  the  fact  of  such 
possession  in  the  defendants.  We  would  not  be  warranted  in 
disturbing  the  judgment  upon  some  technical  ground  not 
urged  at  the  trial,  and  when  a  party  brings  ejectment,  based 
upon  a  deed^which  is  the  result  of  mistake,  we  can  see  no 
objection  upon  principle  to  a  defense,  either  to  correct  the 
deed  or  to  set  it  aside  as  a  cloud  upon  title,  so  far  as  it  relates 
to  land  not  sold  or  intended  to  be  included  in  the  description. 
The  invalidity  of  the  plaintiff's  deed  did  not  appear  upon  its 
face.  Such  a  e^use  of  action  is  continuous  so  long  as  the 
occasion  remains  for  the  exercise  of  the  power  of  a  court  of 
equity  to  remove  the  cloud  upon  the  title.  (Smith  v.  Reid^ 
134  N.  Y.  568 ;  Miner  v.  Beehnmi,  50  N.  Y.  337 ;  Sehoemr 
v.  Zissauer,  107  N.  Y.  111.)  So  that  if  the  counterclaim  was 
properly  held  to  allege  all  the  facts  necessary  in  a  bill  to 
remove  a  cloud  upon  title,  and  we  think  it  was,  or,  at  least,  it 
is  now  too  late  to  assail  the  pleading  on  such  ground,  then  the 
relief  awarded  in  the  final  judgment  was  not  barred  by  the 
statute.   • 

Moreover,  there  is,  we  think,  another  answer  to  the  plain- 
tiff's contention  that  the  statute  had  run  against  the  right  of 
the  defendants  to  the  relief  demanded  in  tlie  counterclaim. 
The  plaintiff  is  attempting  to  assert  title  through  a  deed  which 
it  is  alleged  by  the  defendants  is  inoperative  by  reason  of  a 
mistake  in  describing  the  land  conveyed.     The  defendants  set 
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up  these  facts  as  a  defense  and  as  a  basis  for  reforming  the 
defective  ieed.  Tlie  plaintiflE's  action  of  ejectment  furnishes 
the  occasion  for  the  interposition  of  these  claims  by  the  defend- 
ants. In  such  an  action,  and  under  such  circumstances,  it  Jias 
been  held  that  the  Statute  of  Limitations,  if  applicable  at  all, 
does  not  begin  to  run  till  the  party  against  whom  it  is  invoked 
is  charged  with  knowledge  of  an  assertion  of  some  adverse 
claim  under  the  deed.  There  is  nothing  in  the  record  to  show* 
when  the  plaintiff  first  asserted  a  claim  under  the  deed  to  the 
knowledge  of  the  defendants,  or  when  the  latter  first  learned 
of  the  alleged  mistake,  or  of  the  claim  that  the  description 
covered  the  larger  tract  of  land,  and,  hence,  there  was  no 
basis  furnished  by  the  plaintiff  for  the  application  of  the 
Statute  of  Limitations  to  the  case.  {BartUtt  v.  Judd^  21  X. 
Y.  200 ;  Reitz  v.  lieitz,  80  N.  Y.  538 ;  Sjprague  v.  Cochran, 
U4  N.  Y.  104.) 

Tlie  plaintiff  has  pleaded  the  defense,  and  in  order  to  make 
it  available  was  bound  to  prove  something  more  than  the  mere 
lapse  of  time.  Where,  as  in  this  case,  the  description  ie  po 
ambiguous  that  the  deed,  upon  its  face,  does  not  necessarily 
include  any  land  save  that  intended  to  be  conveyed,  a  cause 
of  action  does  not  accrue  to  the  grantor  to  reform  the  deed, 
or  to  change  the  description,  until  he  has  knowledge  that  the 
grantee  in  the  deed,  or  some  one  claiming  under  it,  is  asse^rt- 
ing  some  claim  or  right  not  intended  to  be  embraced  in  the  ' 

instrument  and  not  apparent  from  its  terms.  In  this  case  tlio 
town  had  no  right  to  suppose  that  the  deed  embraced  any 
lands  but  those  actually  sold  until  the  plaintiff  made  some  j 

adverse  claijn ;  and  even  now,  as  already  observed,  it  is  by  no  | 

means  clear  that  it  embraces  anything  more  than  the  parcel  j 

which  he  paid  for  and  was  intended  to  be  conveyed.  ' 

We  do  not  think  that  the  judgment  is  affected  by  any  sup-  \ 

posed  violation  at  the  trial  of  the  rule  which  estops  the  tenant 
from  denying  the  landlord's  title.     There  is  no  finding  in  the  » 

case  that  raises  such  a  question  nor  any  request  to  find.     No  ' 

ruling  was  made  or  asked  at  the  trial  upon  any  question  nt 
tliat  kind.     It  never  had  any  application  to  the  case  except  us  | 
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between  the  plaintiflE  and  Walters,  tlie  original  defendant,  and 
since  the  town  was  permitted  to  coine  in  and  defend  and  assert 
its  title,  the  original  issues  between  the  plaintiff  and  Walters 
ceased  to  be  of   any  practical  importance.     The  judgment 
would  have  been  the  same  had  he  withdrawn  his  answer.     His 
defense  played  no  part  in  the  controversy.     But  even  after 
looking  into  the  evidence  for  the  point  we  fail  to  perceive  that 
it  is  or  ever  could  be  involved  in  the  case.     It  appears  that 
from  the  year  18S6  to  1888  AValtere  held  this  piece  of  land 
under  lease  from  the  plaintiff's  ancestor,  the  grantee  in  the 
deed,  to  float  an  oyster  scow  at  high  water  and  to  rest  on  the 
bottom  at  low  water,  but  in  the  subsequent  years  he  took  the 
lease  from  the  town  and  was  in  possession  under  such  lease  at 
the  commencement  of  this  action.     So  that  he  was   not  in 
possession  as  the  plaintiff's  tenant  or  under  the  plaintiff.     The 
testimony  in  the  case  is  entirely  consistent  with  the  theory 
that  he  went  into  possession  under  the  lease  from  the  plaintiff's 
predecessor,  supposing  that  he  owned  the  demised  premises 
and  had  the  right  to  lease,  and  that  subsequently  he  ascer- 
tained that  such  was  not  the  fact  and  then  abandoned  that 
possession  and  attorned  to  the  true  owner. 

The  rule  that  estops  the  tenant  from  denying  the  landlord's 
title  does  not  apply  to  such  a  case,  even  as  between  the  orig- 
inal parties.     (Wood's  Landlord  &  Tenant,  §  236.) 

But  if  this  were  otherwise,  the  situation  at  most  was  a 
proper  subject  for  consideration  upon  the  motion  to  permit 
the  town  to  come  in  as  a  party  defendant,  if  that  involved 
any  element  of  discretion.  In  any  event,  the  town  was  not, 
under  the  circumstances,  estopped  by  any  act  of  Walters. 
Nothing  was  decided  in  favor  of  Walters,  and  no  relief  was 
awarded  him.  The  real  controversy  was  between  the  plaintiff 
and  the  town,  and  the  judgment  should  be  reviewed  here  in 
the  same  way  as  if  Walters  had  in  fact  disappeared  from  the 
case,  as  he  did  for  all  practical  purposes. 

Whetlier  the  deed  actually  covered  the  locus  in  quo  or  not, 
the  words  of  the  description,  unaided  by  extraneous  proof, 
gave  color  to  the  plaintiff's  claim,  and  he  having  asserted  such 
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a  claim  in  this  action,  the  jurisdiction  of  equity  to  quiet  the 
title  by  a  reformation  of  the  deed  in  this  action  cannot  be 
doubted. 

On  the  whole  case,  we  conclude  that  the  judgment  is  based 
npon  principles  of  justice,  and  that,  since  it  is  not,  in  our 
opinion,  open  to  any  valid  legal  objection,  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affimned. 

Levi  P.  Morton,  as  Sole  Surviving  Executor  of  the  Last  Will 
and  Testament  of  Lizzie  H.  Perkins,  Deceased,  v,  Ellen 
C.  Woodbury,  Respondent,  and  Zachariah  Jellison  et  al., 
as  Executors  of  the  Last  Will  and  Testament  of  Thomas 
Harward,  Deceased,  Appellants. 

1.  Will  —  Residuary  Legatee.  No  particular  mode  of  expression 
is  necessary  to  constitute  a  residuary  legatee;  it  is  sufficient  if  the  inten- 
tion of  the  testator  be  plainly  expressed  in  the  will,  that  the  surplus  of 
his  estate,  after  payment  of  debts  and  legacies,  shall  be  taken  by  a  per- 
son there  designated. 

2.  PosmoN  OF  Residuary  Clause.  While  the  residuary  clause  in 
wills  is  usually  the  last  of  its  disposing  provisions,  still,  the  mere  fact 
that  it  is  not  the  last,  is  not  of  controlling  consequence,  and  can  have  no 
eflfect  except  as  it  bears  upon  the  question  of  the  intent  of  the  testator. 

3.  Intent  op  Testator.  In  seeking  to  discover  the  intent  of  the  tes- 
tator, all  the  provisions  of  the  will  are  to  be  Ireated  as  valid;  and  the  fact 
that  a  certain  provision  is  invalid  is  irrelevant  in  determining  the  intent. 

4.  Relation  of  Residuary  Clause  to  Following  Bequest.  The 
fact  that  a  general  residuary  clause  gives  to  the  person  named  therein  all 
the  property  "  not  before  specified  "  does  not  invalidate  a  subsequent  par- 
ticular bequest  to  another;  and  if  such  subsequent  bequest  is  otherwise 
valid  it  is  to  be  deemed  an  exception  to  the  residuary  clause,  but  if  it  fails 
by  lapse,  or  by  an  analogous  event,  it  fulls  into  the  residuum  and  passes 
to  the  residuary  legatee. 

0.  Particui.ar  Residue.  Where  the  words  of  a  residuary  clause  arc 
of  themselves  sufficient  to  constitute  the  person  named  therein  a  general 
residuary  legatee,  a  clear  expression  in  the  will  or  special  words  of  unmis- 
takable import  are  required  to  render  him  the  legatee  of  a  particular, 
instead  of  a  general,  residue. 

6.  Failure  of  Disposition  of  Part  of  Residue.  Where  there  is  a 
disposition  of  a  part  of  the  residue,  and  it  fails,  it  will  not  go  in  augmen- 
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tation  of  the  remaining  parts  as  a  residue  of  a  residue,  but  will  devolve  as 
undisposed  of. 

7.  Specific  Beqitests  to  Residuary  Legatee.  The  fact  that  a  will 
contains  specific  bequests  to  the  person  afterwards  named  as  legatee  in  a 
residuary  clause  does  not  tend  to  show  that  such  person  was  not  intended 
to  be  the  general  residuary  legatee,  where  the  gift  of  the  residuum  is 
accompanied  with  a  request  that  the  legatee  shall  dispose  of  it  as  the 
testator  may  direct. 

8.  Will  Construed  —  Residuary  Clause.  The  disposing  portion  of 
a  holographic  will,  after  making  several  particular  bequests  and  devises, 
concluded  with  the  following  clauses:  "(Fourth.)  I  appoint  E.  C.  W. 
my  legatee  and  give  to  her  all  not  before  specified  in  this  and  request  her 
to  give  as  I  may  direct  or  sell  from  what  remains.  (Fifth.)  I  appoint 
J.  H.  W.,  L.  P.  M.  and  J.  J.  R.  executors,  and  direct  that  after  the  pay- 
ment of  njy  debts  and  sums  above  named  that  they  shall  sell  bonds,  stocks 
and  other  property  and  give  the  money  thus  collected  to  hospitals  and 
homes  for  women  in  Washington  and  New  York."  Held,  that  the  fourth 
clause  was  a  good  general  residuary  clause;  that  the  fifth  clause  was  not 
a  residuary  clause;  and  that  the  bequest  in  the  fifth  clause,  being  void 
for  uncertainty,  lapsed,  fell  into  the  residuum,  and  passed  to  the  person 
named  in  the  fourth  clause,  as  general  residuary  legatee,  and  not  to  the 
next  of  kin  by  intestacy. 

Wyman  v.  Woodbury,  86  Hun,  277,  affirmed. 

(Argued  May  10,  1897;  decided  June  8,  1897.) 

Appeal  by  the  executors  of  Thomas  Harward,  deceased, 
from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  nunc  pro  tunc 
as  of  March  7,  1895,  which  modified  and,  as  so  modified, 
affirmed  a  final  judgment  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  action  was  brought  by  the  executors  of  Lizzie  H.  Per- 
kins for  the  construction  of  her  will.    The  will  was  as  follow"^ : 

"  I,  Lizzie  II.  Perkins,  now  in  the  city  of  Paris,  do  now 
make  and  declare  this  as  my  last  will  and  testament. 

"After  the  payment  of  all  my  just  debts  and  funeral 
expenses  I  give  and  bequeath  the  sum  of  five  hundred  dollars 
to  Greenwood  Cemetery,  to  be  invested  by  it  and  its  sue- 
e^ssors,  the  income  therefrom  to  be  applied  to  the  care  and 
preservation  of  the  burial  lot  now  owned  by  me  in  said 
cemetery. 
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"  Second.  I  give  and  bequeatli  to  my  executors,  hereinafter 
named,  the  sum  of  three  tliousand  dollars  in  trust  to  invest 
during  the  lifetime  of  my  father,  and  after  his  death  I  direct 
my  executors  with  said  three  thousand  dollars  to  purchase  a 
suitable  lot  in  the  Bath  burying  ground  in  state  of  Mahie,  and 
to  cause  the  remains  of  my  mother  and  bi-others  to  be  removed 
from  the  tomb  which  I  own  in  tlie  city  of  Bath,  and  to  be 
placed  in  the  ground  in  the  said  burying  ground,  and  to  cause 
the  proper  memorial  stones  to  be  erected. 

"  (Third.)  I  give  and  bequeath  to  the  persons  hereinafter 
named,  money  and  articles  specified  below : 

"  To  Mary  Perkins,  of  Paris,  France,  the  sum  of  six  thousand 
dollars. 

"  To  Martie  Richardson,  of  Bath,  Maine,  tlie  sum  of  four 
thousand  dollars. 

"  To  Lottie  Berard,  three  thousand  dollars. 

"  To  Clara  Bocher,  three  thousand  dollars. 

"  To  Florence  Matthews,  five  thousand  dollars  and  my  lot 
in  Newport.     Also  my  harp,  now  in  Lincon  Warehouse. 

"  To  Lizzie  H.  Pennell,  of  Brunswick,  Maine,  three  thousand 
dollars. 

"  To  Jennie  Ferrin,  daughter  of  Charles  B.  Ferrin,  three 
thousand  dollars. 

**  To  Dr.  Labadie  Lagrave,  for  the  poor  he  may  so  aid,  one 
thousand  dollars. 

"  To  the  Bath  Soldiers'  Home,  in  Bath,  two  thousand 
dollars. 

"  To  the  poor  of  Bath,  one  thousand  dollars. 

"  To  Ellen  Woodbury,  my  lot  in  AVashington,  my  diamonds 
ind  rubies. 

'*  I  direct  every  family  portrait  burned.  Also  all  papers  so 
narked. 

**  To  John  H.  Wyman,  my  pictures  and  books,  also  a  silver 
)itcher  of  Philadelphia  make. 

"  To  L.  P.  Morton,  a  box  of  old  Sevres  plates,  now  in  a 
Jack  trunk  at  Lincon  Warehouse. 

**  To  Louise  Barlow,  my  lace. 
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"  To  tlie  American  Hospital,  if  erected  in  Paris,  that  stran- 
gers, women,  may  have  a  place  to  go,  I  give  four  thousand 
dollars. 

"  Anything  now  remaining  from  the  old  Bath  house  I  give 
to  Lizzie  Pennell. 

'*A  trunk  Avith  linen  at  Hottinguer  to  May  Perkins. 

"A  trunk  with  underclothes  at  Hottinguer  to  May  Perkins. 

^'Two  boxes  containing  furniture  at  Hottinguer  to  Maj 
Perkins. 

'^To  Clam  Boclier  all  things  given  me  by  Madame  De 
Eothschild. 

*'A  gmy  French  trunk,  the  last  sent  from  hotel,  I  give  tc 
Florence  Matrlicwii. 

**  (Fourtli.)  I  appoint  Ellen  C.  Woodbury  my  legatee  anc 

I  give  to  her  all  not  before  specified  in  this  and  request  her  t< 

I  give  as  I  may  direct  or  sell  from  what  remains. 

*,  ''(Fiftli.)  I  appoint  John  H.  Wyman,  L.  P.  Morton,  JoLi 

j  J,  Kiclmrdson  executors,  and  direct  that  after  the  payment  o 

my  debts  and  surn^  above  named  that  they  shall  sell  bonds 

stocks  and  other  ]n't>perty  and  give  the  money  thus  collecte( 

to  hospitals  and  homes  for  women  in  Washington  and  Ne\ 

York, 

*' (Sixth.)  My  executors  are  not  to  give  bonds.  And  it  i 
my  request  that  all  I  have  here  requested  be  as  private  a 
possible,  as  my  affairs  regard  no  one. 

"LIZZIE  H.  PERKIJsS." 

The  foregoing  will  was  executed  in  the  city  of  Paris  on  th 
gixth  day  of  Jan  nary,  1890.  The  testatrix  died  at  that  plae 
the  twenty-tliird  day  of  September,  1891,  although  she  wa 
at  the  time  a  i-esident  of  the  city  of  New  York.  Her  wil 
was?  admitted  to  j)robate  by  a  Surrogate's  Court  held  in  ani 
for  the  city  and  county  of  New  York  on  the  twenty-secon^ 
day  of  September,  1892. 

The  testatrix  left  her  surviving  as  her  only  heir  at  law  an( 
next  of  kin  her  father,  Thomas  Harward,  who  at  the  time  o 
her  death  wa*3  one  liundred  and  three  years  of  age  and  po« 
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gessed  of  nearly  as  much  property  as  the  testatrix,  as  appears 
from  the  provisions  of  his  will,  which  is  made  a  part  of  the 
record.  He  died  shortly  after  tlie  death  of  the  testatrix,  and 
tlie  appellants  are  tlie  executors  of  liis  last  will  and  testament. 
The  testatrix's  mother  died  previous  to  the  making  of  the  will 
in  question,  and  at  the  time  it  was  made  her  father  had 
married  again  and  was  living  with  his  second  wife. 

Inclosed  in  an  envelope  with  the  will  was  a  paper  which 
was  as  follows :  "  Nell,  sell  what  you  can  of  my  things  and 
give  the  money  to  the  poor.  Give  of  my  paintings  to  Mrs. 
Dana,  something.  Give  my  clothing  to  Lizzie  Pennell  and 
my  guitar.  To  Martie  Richardson  the  small  set  of  silver 
with  kettle,  the  large  Sevres  to  be  sold,  money  to  be  given  to 
the  poor.  Sell  the  contents  of  the  two  large  boxes  at  Lincon, 
money  to  be  given  to  the  poor.  Give  the  McKever  girls 
some  of  my  paintings.  I  am  too  wild  Nell  with  the  thought 
of  death  to  do  what  I  would.  As  I  think  of  anything  I  shall 
put  it  down.  Try  to  do  as  I  would  wish.  Give  Mrs.  Dana 
my  Indian  shawls.  Florence  Matthews  the  small  silver  ket- 
tle and  little  cups  Tea  pot.  Burn  every  paper  and  family 
pictured 

The  testatrix  spent  much  of  her  time  in  the  city  of  Wash- 
ington with  the  respondent,  who  resided  there  and  was  her 
most  intimate  friend,  their  friendship  having  begun  when 
they  were  girls  at  school  and  continued  until  the  death  of  the 
former. 

Her  estate  consisted  of  cash,  $2,688.14 ;  furniture,  clothes, 
ornaments  and  jewels,  valued  at  $3,478.10  ;  bonds  and  stocks, 
valued  at  $123,624 ;  a  lot  in  Brooklyn,  valued  at  ten  thousand 
dollars,  a  lot  in  Newport,  devised  to  Florence  Matthews,  of 
the  value  of  six  thousand  dollai-s ;  and  a  lot  in  Washington, 
devised  to  the  respondent,  valued  at  $2,600.  Thus,  the  value 
of  her  whole  estate  was  $148,390.24.  The  specific  legacies 
of  money  given  by  the  will  amounted  to  $38,500 ;  the  land 
specifically  devised,  to  $8,600,  while  the  things  which  were 
denominated  on  the  argument  as  "  personal  belongings  "  were 
only  of  the  value  of  $3,478.10. 
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The  caee  was  tried  at  Special  Tenii,  where  it  was  ht^ld  tljat 
all  the  dti vises  and  beqne^tK  contained  in  the  will  were  valid 
aiul  effectual,  except  the  spe<*itic  bequest  of  one  tliuuisftud 
dollars  to  the  poor  of  Bath,  which  wae  held  void  for  uncer- 
tainty ;  the  liequest  to  tlie  American  Hospital,  if  erected  in 
Pariis^  which  was  Jield  void,  becau&e  no  sucli  institution  was 
in  existence  at  tlie  time  of  the  testatrix's  death ;  and  '*  tlie 
residuary  devise  and  bequest  to  Ellen  C,  Woodbury,  and  the 
direction  to  the  executort*  to  sell  property  and  give  the  money 
to  hospitals  aiid  homes  for  women  in  Washington  and  ^aw 
York,''  which  were  heJd  void  for  "  want  of  intriURC  certainty 
and  extrinsic  application/'  The  Special  Term  also  held  that 
the  residuum  of  the  estate,  not  specifically  and  validly  devised 
and  bequeathed,  passed  by  intestacy  to  the  executors  and  heir^ 
of  Thomiis  Ha r ward,  and  judgment  was  directed  accordingly. 

Ellen  C.  Woodbury  was  the  oidy  party  who  afjpealed  frmn 
that  decision.  On  appeal  to  the  (Teneral  Term,  that  court 
modified  and  pmctically  i*e versed  the  decision  of  the  Spwial 
Term  so  far  as  it  ad]ndge<l  that  the  provision  of  the  will 
appointing  Ellen  (A  \V<;>odbury  as  the  testatrix  s  legatee  was 
void  for  uncertainty, 

George  G,  De  Witt  and  Daniel  G^  HoUine  for  appellants. 
If  the  w^ill  of  Mrs,  Perkins  contains  any  general  residuarv 
clausCj  that  clause  is  the  one  directing  her  executors  to  sell 
"  stock?,  bondi^  and  other  property,''  and  give  the  nmncy  tliutj 
colleetcd  to  hospitals  and  homes  for  women  in  Washington 
and  New  York  ;  it  is  not  the  clause  wliich  appoints  Ellen  C 
Woodbury  '*  iny  legatee/'  [Rmehoom  w  Rosehoom^  SI  X. 
Y.  350 ;  \VeeksY.  ComweU,  lOi  N.  Y,  325 ;  Hoe  v.  Vmgi^t. 
117  y,  Y.  L>04;  King  w  WoodhuU,  3  Edw.  Ch.  79;  A>r  v, 
Dougherty y  79  N.  Y,  327;  Lawtmi  w  Codies^  127  X.  V. 
Km;  In  re  Ileynohh,  l!34  X.  Y,  3S8 ;  Peadee  \\  Fletcher, 
6tJ  Yt,  188;  Dole  v.  Johimn,  3  Allen j  364;  Johmon  v, 
Gm%^  128  Mass,  433,) 

WiUlam  G.  ChoatcKwA  Charles  C.  JlarshaUiov  respond- 
ent    The  proviiiion  of  tlie  will,  *'  I  appoint  Ellen  C.  Wood- 
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bnry  my  legatee,  and  give  to  her  all  not  before  specified  in 
tliis,  and  request  her  to  give  as  I  may  direct  or  sell  from 
what  remains,"  is  the  residuary  clause  of  the  will.  This  con- 
struction alone  is  consistent  with  the  evident  intent  of  the 
testatrix  not  to  die  intestate,  and  gives  harmony  and  meaning 
to  all  the  provisions  of  the  will.  It  is,  therefore,  the  true 
construction  of  the  will.  (  Weeks  v.  Corn  well,  104  N.  Y.  336  ; 
Van  Veckten  v.  Keatot\  63  N.  T.  52;  Fleming  v.  Burrows^ 
1  Russ.  276 ;  MerheVs  Appeal,  109  Penn.  St.  239 ;  Fox's 
Appeal,  11  AV.  N.  C.  236  { Phillips  v.  Davies,  92  X.  Y.  199, 
2^4;  Evans  v.  Jones,  2  Coll.  516;  Cambridge  v.  Rons,  8 
Yes.  25 ;  Leake  v.  liobinson,  2  Merivale,  393.)  The  pre- 
dominant intention  of  the  testatrix,  as  expressed  by  her  will, 
mus?t  control  in  its  construction.  That  predominant  intention 
is  that  her  next  of  kin  should  be  absolutely  excluded  from 
sliaring  in  her  property,  and  that  intestacy  should  not 
result  under  any  circumstances.  {Chrystie  v.  Phyfe,  19 
X.  Y.  348 ;  1  Jarman  on  Wills  [6th  ed.],  476,  484 ;  2 
Jarman  on  Wills,  771;  2  Redfield  on  Wills  [2d  ed.],  116; 
Schouler  on  AVills  [2d  ed.],  §§  476,  490 ;  Yernon  v.  Yer- 
noH,  53  N.  Y.  352 ;  Given  v.  Hilton,  95  U.  S.  591 ;  B, 
S.  D.  Co.  V.  Coffin.  152  Mass.  99  ;  Schult  v.  Moll,  132  N. 
Y.  122.)  The  construction  in  favor  of  Miss  Woodbury  as 
residuary  legatee  is  supported  by  the  context.  The  construc- 
tion in  favor  of  Miss  Woodbury  as  the  residuary  legatee  and 
devisee  is  the  only  construction  in  harmony  with  the  rules 
governing  the  judicial  construction  of  wills.  {Roe  v.  Yingut, 
117  X.  Y.  212;  Schouler  on  Wills  [2d  ed.],  §§  473,  474,479, 
490;  Rosehoom  v.  Rosehoom,  81  X.  Y.  359  ;  Yan  Yechten  v. 
Keator,  63  X.  Y.  52;  Temple  v.  Sammis,  97  X.  Y.  526; 
Yi^rnoii  v.  Yernon,  53  X.  Y.  351.)  The  defendant.  Miss 
Woodbury,  also  takes  the  testatrix's  residuary  real  estate. 
(Laing  v.  Barhour,  119  Mass.  523  ;  Hughes  v.  Pritehard^ 
L.  R.  [6  Ch.  Div.]  24;  Jarkson  v.  Kelly,  2  Yes.  Sr.  285.) 
The  words  following  the  appointment  of  Miss  Woodbury  as 
legatee,  to  wit :  "  And  request  her  to  give  as  I  may  direct  ov 
sell  from  what  remains,"  do  not  create  a  precatory  trust. 
32 


250  Morton  v,  Woodbury.  [Jnne, 

OpiQion  of  the  Court,  per  Maetin,  J.  [Vol.  138. 

{fMntjiloii  V.  Adoi\  3  Diier^  477;  WiUiani^  v,  Freemmi^  S3 
N.  Y.  561 ;  In  /v  (rXeih  91  K.  V.  51^:  1  Perry  on  Tvwm, 
§9S;  Wannnerw  Rogem,l.,M.[\^y  Y.i\A.)m.]  ^40;  f J II mi 
V.  Ihidhy,  95  N,  Y.  403  ;  WaUgmi^e  \\  Tehhs,  -*  K.  &  J,  3U ; 
Tee  \\  Ferrh,  2  K,  &  J.  358 ;  Olllffe  v,  !(V^/^,  130  Mass.  221 ; 
Mm'ice  V,  Bishop  of  Durham^  10  Ye^.  -i2T  ;  Brlf/gs  v,  Pennt/, 
3  De  G.  *fe  S.  539.) 

Martin,  J.  Thi^  eonrt  is  called  upon  to  constroe  tiie  will 
of  the  tesbitriXj  and,  if  possible j  under  existing  rules  of  law. 
to  ascertain  her  intent,  and  thereby  determine  the  devohition 
of  her  estate.  The  will  wm  holograpliic,  written  bj  the  tes- 
tatrix wlien  in  a  foreign  land,  distant  front  home  and  friends^ 
and  it  i^^  luanifest  that  she  was  nn aided  in  its  preparation  bv 
I  legiil   counsel   or   professional  advice.     Under  these  circnm- 

}  stances,  tluit  we  iind  it  to  have  been  in  artificially  and  iniskill- 

■  ^  fi^lly  written,  rendenn^  the  intent  atid  meaning  of  the  tesm- 

I  trix  Bomewhat  obscnrc    and    uncertain,    excites    no   surpiise, 

\  Yet  its  uncertainty  of  expres^siun   and  ol>scnrity  of  meaning 

I  in  no  degree  aUsolve  this  court  frotn  tlie  dnty  of  interpreting 

itj  indess  it  is  so  vagne  and  indefinite  as  to  render  ttie  purpuse 
and  meaning  of  the  testatrix  incomprehensible,  as  it  is  only 
when  all  the  efitahli^hed  rnles  of  law  for  the  const  met  ion  of 
wills  have  been  applied  in  vain  that  the  court  may  reject  the 
iastromcnt  as  impossible  of  const rnetioTi,  Hence,  it  is  <mr 
duty  to  carefully  examine  and  diligently  study  the  proviso 'ns 
of  tliis  will,  apply  to  it  the  j»roper  rnles  of  construction,  and, 
so  far  as  possible,  interpret  it  in  accordance  with  the  intent 
and  purpose  of  the  testatrix. 

The  parties  having  acquiesced  in  tlie  decisions  of  the  courts 
below  upon  most  of  tlie  questions  originally  submitteJ,  tlie 
only  controversy  between  them  at  pre^icnt  is  wdiether  the  pr<:»- 
visiorjs  of  the  fourth  article  of  the  testatrix's  will,  whereby 
she  appointed  the  respondent  her  legatee,  are  sutHcient  tocoii- 
stittite  lier  the  general  residuary  legatee  of  her  estate.  The 
language  of  that  provision  is,  ^'  1  ap]>mnt  Ellen  0.  Wfxxl hii ry 
mv  legatee,  and  give  to! ler  all  not  before  sjvecitied  in  this,  and 
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request  her  to  give  as  I  may  direct  or  sell  from  what  remains." 
It  is  obvious  that  the  word  "  all "  refers  to  her  property  or 
estate,  and  that  the  word  "  this  "  relates  to  her  will.  There- 
fore, if  considered  alone,  without  reference  to  the  other  pro- 
visions, it  is  plain  that  it  should  be  interpreted  as  though  it 
read,  "  I  appoint  Ellen  C.  Woodbury  my  legatee,  and  give  her 
all  nny  property  or  estate  not  before  s]:)ecitied  in  this  will." 
The  words,  "  I  appoint  Ellen  C.  Woodbury  my  legatee,  and 
give  to  her  all  not  before  specified  in  this,"  were  sufficient,  and 
passed  the  property  to  her  as  effectually  as  though  more  formal 
words  had  been  employed.  {Tayler  v.  Weh^  Styles,  301 ; 
Jackson  v.  Kelly ^  2  Vesey  Sen.  285  ;  Waite  v.  Combes^  5  De 
Grex  &  S.  676 ;  Spark  v.  Puniell^  Hobart,  75 ;  Parker  v. 
Xicksan^  1  De  Gex,  J.  &  S.  177,  182 ;  Bay  v.  Daveroiiy  12 
Simons,  200 ;  Pitman  v.  Stevens^  15  East,  505 ;  Laing  v. 
Barbour^  119  Mass.  523 ;  Doe  v.  Roberts^  7  Meeson  &  W. 
382.)  "  No  particular  mode  of  expression  is  necessary  to  con- 
stitute a  residuary  legatee.  It  is  sufficient,  if  the  intention  of 
the  testator  be  plainly  expressed  in  the  will,  that  the  surplus 
of  his  estate,  after  payment  of  debts  and  legacies,  shall  be 
taken  by  a  person  there  designated."  (2  Williams  on  Execu- 
tors [7th  Am.  ed.],  801  ;  1  Jarman  on  Wills  [6th  Am.  ed.], 
724.)  That  the  language  employed  in  the  fourth  article  of  the 
will  is  apt,  appropriate  and  sufficient  to  constitute  the  respond- 
ent her  residuary  legatee,  there  can  be  little  doubt. 

If  this  provision  had  been  the  last  article  of  the  w^ill, 
there  could  have  been  no  question  that  it  was  intended  as  a 
general  residuary  clause,  and  that  it  should  be  so  interpreted. 
Indeed,  so  much  was  admitted  upon  the  argument.  But  such 
is  not  the  case.  It  is  followed  by  a  provision  wliich  appoints 
executors,  and  directs  them,  after  the  payment  of  her  debts  and 
preceding  legacies,  to  sell  stocks,  bonds  and  other  property, 
and  to  give  the  fund  thus  created  to  homes  and  hospitals  for 
women.  Tlie  effect  of  that  provision  upon  the  clause  under 
consideration  is  one  of  the  questions  involved  in  this  case. 
While  the  residuary  clause  in  wills  is  usually  the  last  of  its 
disposing  provisions,  still,  the  mere  fact  tliat  it  is  not  the  last, 
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is  not  of  controlling  consequence,  and  can  have  no  effect  except 
as  it  bears  upon  tlie  question  of  tlie  intent  of  the  testatrix.  If 
the  language  of  the  fourth  article  is  fairly  susceptible  of  being 
construed  as  a  residuary  clause,  and  the  will  indicates  that 
intent,  it  should  be  so  interpreted  regardless  of  its  position  in 
the  will.  {Fleming  v.  Burrows^  1  Russ.  [Eng.  Ch.]  276; 
MerkeFs  Appeal,  109  Penn.  St.  239;  Fox's  Appeal,  11  W. 
K.  C.  236.)  In  1  Jarman  on  Wills  (p.  75-1)  it  is  said: 
"  Though  the  residuary  clause  is  usually,  it  need  not  neces- 
sarily be,  the  last  in  the  will,  and  any  particular  bequest 
which  follows  that  clause  may,  if  made  to  different  legatees, 
reasonably  be  read  as  an  exception  out  of  the  property  com- 
prised in  it."  (Citing  Rogers  v.  Thomas^  2  Keen's  Ch.  8 ; 
Martin  v.  Glover,  1  Coll.  269 ;  Arnold  v.  Arnold,  2  My.  *te 
K.  365 ;  Lysaght  v.  Edwards,  2  Ch.  Div.  513.) 

The  appellants  are  correct  in  asserting  that  the  fact  that 
the  fifth  clause  is  invalid  is  irrelevant  in  determining  the  tes- 
tatrix's intent.     It  is  quite  true  that  the  fourth  article  should 
be  interpreted  as  though  all  the  i)rovisions  of  the  will  were 
valid,  for  it  is  only  when  thus  considered  that  we  can  discover 
the  intent  of  the  testatrix.     It  is,  however,  further  insisted 
that  if  the  fourth  clause  of  the  will  were  to  be  held  to  con- 
stitute a  general  residuary  provision,  it  would  render  the  fifth 
futile   and   ineffectual,  even  if   otherwise  valid.     With  this 
insistence   we   cannot   agree.     If  the   fourth   is  a  residuary 
clause,  it  does  not  affect  the  fifth,  or  render  it  invalid,  any 
more  than  it  does  the  other  dispositive  clauses  of  the  will. 
The  bequest   to   hospitals  and  homes,  if  valid,  would  have 
excluded  from  the  general  residuum  of  the  estate  the  property 
thereby  disposed  of,  and  by  so  nmch  diminished  the  amount 
of  the  residuum.     It,  however,  being  invalid,  like  any  other 
lapsed  legacy,  fell  into  the  residuum  and  passed  to  the  residu- 
ary legatee  as  property   not   well  disposed  of.     The  case  of 
Evans  v.  Jones  (2  Collyer,  516)  is  analogous  in   principle  to 
the  case  at  bar.     There  the  testator  bequeathed  his  personal 
estate  except  his  money  laid  out  in  stock,  mortgages  and  bonds 
to  A.,  and  his  money  in  stock  and   mortgages  and  bonds  he 
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gave  to  B.  Tlie  gift  to  B.  failed  by  an  event  analogous  to  a 
la})6e,  and  it  was  held  that  the  property  which  was  intended 
to  be  given  to  B.  passed  under  the  residuary  bequest  to  A. 

But  the  further  claim  is  made  that  the  disposition  contained 
in  the  fourth  article  is  at  most  a  bequest  to  the  respondent  of 
a  particular  residue  ejusdem  generis  with  articles  previously 
mentioned,  and  not  a  general  residuary  gift.  If  the  rule,  that 
where  an  enumeiation  of  certain  specific  things  is  followed  by 
a  general  word  or  phrase,  the  word  or  phrase  of  general 
description  is  to  be  deemed  intended  to  mean  things  of  the 
same  kind,  and  cannot  include  things  of  a  nature  different 
from  those  specifically  mentioned,  were  applied,  it  would  not 
aid  the  appellants.  For,  when  we  examine  the  provisions  of 
the  will,  we  find  that  the  greater  number  of  devises  and 
'•(.'quests  made  by  the  provisions  which  preceded  the  fourth 
clause  of  the  will,  consisted  of  cash  and  real  estate,  and  that 
substantially  all  of  the  'pecuniary  legacies  were  to  be  paid 
from  a  fund  to  be  derived  from  the  sale  of  the  testatrix's 
stocks,  bonds  and  other  similar  investments,  while  the  articles 
that  were  denominated  by  the  appellants'  attorney  as  "  per- 
sonal belongings,"  formed  but  a  small  portion  in  value  of  the 
property  thus  disposed  of.  Therefore,  if  the  fourth  provis- 
ion were  to  be  construed  as  giving  to  tlie  respondent  all  the 
testatrix's  property  of  the  same  kind  and  nature  as  that  before 
specified,  it  would  clearly  include  every  kind  of  property  of 
which  she  died  seized. 

The  appellants,  while  they  assent  to  the  rule  that  invalid  or 
lapsed  legacies  fall  into  the  residuum  and  go  to  the  general 
residuary  legatee,  where  there  is  a  clearly  defined  general 
residuary  clause,  insist  that  upon  a  reading  of  the  whole  will, 
it  is  clear  that  the  testatrix  had  no  intention  of  making  the 
respondent  her  general  residuary  legatee,  but  that  her  inten- 
tion was  to  make  her  a  legatee  of  a  particular  residue,  although 
not  defined  in  the  fourth  article,  but  which  they  claim  may  be 
identified  by  reference  to  the  context.  As  sustaining  this 
doctrine  they  cite  King  v.  WoodhuU  (3  Ed.  Ch.  79,  82.)  In 
that  case  it  was  decided  that  where  it  is  manifest  that  the  resi- 
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due  given  is  confined  to  a  particular  fund  or  property,  the  residu- 
ary legatee  is  to  be  kept  to  it  strictly.  In  Iiis  opinion  the  vice- 
chancellor  said  :  "  To  entitle  a  residuary  legatee  to  the  benefit  of 
a  lapsed  or  void  bequest,  however,  he  must  be  a  legatee  of  the 
residue  generally,  and  not  partially  so ;  for,  where  it  is  manifest, 
from  the  express  words  of  the  will,  that  a  gift  of  the  residue 
is  confined  to  the  residue  of  a  particular  fund  or  description 
of  property,  or  to  some  certain  residuum,  he  will  be  restricted 
to  what  is  thus  particularly  given,  since  a  legatee  cannot  take 
more  than  is  fairly  within  the  scope  of  the  gift.  But  to 
exclude  what  may  fall  by  lapse  or  invalid  disposition,  from 
the  gift  of  the  residue,  as  it  may  be  supposed  that  the  testator 
did  not  intend  to  die  intestate  as  to  any  portion  of  his  prop- 
erty, when  he  set  about  making  a  will,  and  is  supposed  to 
exclude  the  residuary  legatee  only  for  the  sake  of  the  particu- 
lar legatee,  the  law  requires  that  he  should  use  very  special 
words,  clearly  limiting  the  gift  of  the  residue,  and  showing  in 
express  terms  an  intention  to  exclude  such  portions  of  his 
estate  as  may  fail  to  pass  under  previous  clauses  of  the  will, 
in  order  to  take  it  out  of  the  general  rule  above  stated."  After 
referring  to  several  cases,  he  adds :  "  From  these  and  other 
cases  on  this  subject,  it  will  be  seen  that,  in  considering  a 
residuary  clause  in  a  will,  the  court  will  look  at  the  context 
to  ascertain,  not  so  much  whether  it  was  the  intention  that  the 
residuary  legatee  should  take  the  benefit  of  a  lapsed  bequest 
(for  it  may  be  argued,  in  most  cases,  that  the  testator  does  not 
mean  that  the  residuary  legatee  should  take  what  is  previously 
given  from  him,  for  he  does  not  contemplate  the  case),  but 
whether  the  words  used  are  so  strong  and  expressiv^e  as  neces- 
sarily to  exclude  property  which  falls  in  by  lapse,  and  to  limit 
the  bequest  of  the  residue  to  a  particular  residue,  instead  of 
permitting  it  to  be  read  as  a  general  residuary  bequest."  This 
rule  has  been  often  followed  by  this  court,  as  will  be  seen  by 
referring  to  Kerr  v.  Doughertij  (79  N.  Y.  327,  346,  360), 
Matter  of  Benmn  (96  N.  Y.  499,  510)  and  Riker  v.  Cot-n- 
well  (113  N.  Y.  115,  126),  and  cases  cited.  In  the  last 
case  Judge  Gray,   in  delivering   the  opinion  of   the  courts 
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said:     "I  think  the   doctrine   is   firmly  established,   by  the 
reported  eases  and  by  the  text  books,  that  where  the  residu- 
ary  bequest   is   not    circumscribed  by   clear   expressions  in 
the   instrument   and   the    title   of   the   residuary   legatee   is 
not  narrowed  by  special  words  of  unmistakable  import,  he 
will  take  whatever   may  fall   into  the   residue,  whether  by 
lapse,    invalid    dispositions   or   other  accident."      This    lan- 
guage was  quoted  with  approval  in  Zamb  v.  Zamh  (131  N.  Y. 
227,  235),   Carter  v.  Board  of  Education  (144  N.  Y.  621, 
625),  and  Matter  of  Miner  (146  K  Y.  121,  131).     In  the 
Laiah  case,  Andrews,  J.,  said  :  "  But  where  the  language  of 
a  residuary  clause  is  ambiguous,  the  leaning  of  the  courts  is 
in  favor  of  a  broad   rather  than  a  restricted  construction." 
The  doctrine  of  these  cases  does  not  sustain  or  aid  the  appel- 
lants^ contention.     As  we  have  already  seen,  the  language  of 
the  fourth  clause  is  sufficient  to  congrtitute  the  respondent  a 
general  residuary  legatee,  and  we  are  imable  to  find  anything 
in  the  other  portions  of  the  will  which,  under  the  rules  estab- 
lished by  the  cases  cited,  would  have  the  effect  of  so  limiting 
that  clause  as  to  make  her  the  residuary  legatee  of  a  particular 
residue  only.     To  accomplish  that  result,  very  special  words, 
which  clearly  limit  the  gift  to  a  particular  residue,  and  show 
a  clear  intention  to  exclude  such  portion  of  her  property  as 
may  fail  to  pass  under  other  clauses  of  the  will,  must  have 
been  employed.     We  find  no  such  words  in  this  will.     Surely 
it  cannot  be  properly  said  that  this  instrument  contains  any 
such  clear  expression  or  special  words  of  unmistakable  import 
as  would  limit  the  fourth  article  of  the  will  to  an  extent  that 
would  justify  the  conclusion  that  the  respondent  was  a  legatee 
of  a   particular,  instead  of  a  general,  residue.     Applying  to 
the   M-ill  under  consideration  the  rules  of  interpretation  estab- 
lished by  the  foregoing  authorities,  it  l)ecomes  obvious  that  the 
provisions  of  the  fifth  article  of  the  will  do  not  circumscribe 
or  narrow  the  words  contained  in  the  fourth,  and  that  the  lat- 
ter   must  be  regarded  as  a  general  residuary  clause  and  not  a 
particular  one  relating  to  a  particular  residue  only. 

There  is  a  class  of  English  cases  where  the  courts  seem  to 
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have  inferred  that  a  bequest,  in  general  terms,  could  not  have 
the  effect  to  carry  tlie  entire  residuum,  if  particular  portions 
were  subsequently  given  to  other  persons,  of  which  C^nchton 
V.  Symes  (3  Atk.  61)  may  be  regarded  as  an  illustration.  This 
ground  of  inference  is  said  by  Redfield  in  his  work  on  Wills 
(p.  108)  to  be  "entirely  unsatisfactory;  since  the  testator  may 
have  accidentally  omitted  some  one  whom  he  intended  to 
remember  in  his  will,  until  after  the  insertion  of  the  residu- 
ary clause ;  or  he  may  have  chosen  to  begin  his  will  by  nam- 
ing the  residuary  legatee,"  and  he  cites  several  later  English 
cases  as  sustaining  that  doctrine.  We  think  it  is  quite  plain 
that  the  testatrix,  by  the  fifth  article  of  her  will,  intended 
merely  to  autliorize  her  executors  to  sell  bonds,  stocks  and 
other  property  of  the  same  kind  and  nature,  to  procure  a 
fund  for  the  payment  of  her  debts  and  legacies  and  for  the 
benefit  of  homes  and  hospitals  for  women,  and  that  it  can, 
in  no  proper  sense,  be  regarded  as  a  general  residuary  clause. 
It  is  true  that  the  fund  from  which  the  legacy  to  homes  and 
hospitals  was  directed  to  be  paid  was  to  be  created  by  the  sale 
of  a  certain  species  of  property,  and  that  her  debts  and  other 
legacies  were  to  be  first  paid.  There  was  no  gift  of  the  stocks, 
bonds  or  other  property.  It  was  at  most  an  attempt  on  her 
part  to  gi^«  a  portion  of  the  money  she  had  invested  in  that 
kind  of  property  to  the  purposes  specified.  That  she  intended 
to  divert  a  portion  of  her  estate  from  the  general  residuuin, 
and  to  give  it  to  homes  and  hospitals,  is  plain  ;  but  that  fact 
is  not  controlHng  as  in  most  cases  of  lapsed  or  void  legacies, 
such  an  intention  exists.  Nor  do  we  think  it  denotes  any 
intention  on  her  part  to  make  her  execut-ors,  or  the  objects  of 
her  bounty,  her  residuary  legatees.  We  feel  assured  that  the 
fifth  article  of  the  testatrix's  will  contains  no  such  special 
words,  nor  any  such  express  terms  as  to  show  an  intention  to 
exclude  that  portion  of  her  estate  from  the  residuum  in  case 
it  should  fail,  as  the  rule  relating  to  the  subject  requires. 

Where  there  is  a  disposition  of  a  part  of  the  residue,  and  it 
fails,  it  will  not  go  in  augmentation  of  the  remaining  parts  as 
a  residue   of  a  residue,  but  will  devolve  as  undisposed  of. 
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**  Residue  means  all  of  which  no  effectual  disposition  is  made 
by  the  will,  other  than  (by)  the  residuary  clause.  In  the 
instance  of  a  residue  given  in  moieties,  to  hold  that  one 
moiety  lapsing  shall  accrue  to  the  other,  would  be  to  hold  that 
a  gift  of  a  moiety  shall  eventually  carry  the  whole."  (1  Jar- 
man  on  Wills,  764,  and  cases  cited.)  We  find  no  such  princi- 
ple involved  in  this  case.  Here  was  a  residuary  clause,  follow- 
ing which  there  was  a  provision  by  which  the  testatrix  sought 
to  dispose  of  a  portion  of  her  estate  to  hospitals  and  homes  for 
women.  This  bequest  was  void,  and,  consequently,  lapsed, 
and  as  it  cannot  be  properly  regarded  as  a  residue  of  a  residue 
under  the  rule  previously  adverted  to,  it  fell  into  the  residuum 
and  passed  to  the  respondent  as  general  residuary  legatee. 

Again,  the  appellants  urge  that  the  situation  and  circum- 
stances of  the  testatrix,  the  nature  and   value  of  her  estate, 
and  the  letter  written  by  her  to  the  respondent  show  that  she 
did  not  intend  to  constitute  the  latter  her  general  residuary 
legatee.     We  find  nothing  in  the  situation  or  circumstances 
of  the  testatrix,  or  in  her  letter,  which  leads  us  to  that  conclu- 
sion.      She  was  without  family  or  relatives,  except  a  father 
who  was  more  than  a  centenarian,  possessed  of  a  fortune  in 
his  own  right,  much  of  which  he  gave  to  charities,  so  that 
there  was  no  existing  necessity  to  provide  for  him,  and  she 
had  no  such  intention  as  is  conclusively  established  by  the 
provisions  of  her  will.     The  respondent  was  her  most  intimate 
friend,  the  one  upon  whom  she  relied    to  destroy  her  papers 
and    family  pictures  and  for  the  disposition  of  at  least  some 
portion  of  her  estate  when  she  was  "  too  wild  with  the  thought 
of  death  "  to  do  what  she  would.     Moreover,  in  the  letter  she 
expressed  the  desire  that  the  respondent  should  do  with  the 
property  coming  into  her  hands  as  she,  the  testatrix,  would. 
ThiB    plainly    denotes   that  the  testatrix  c6ntemplated   that 
under  her  will  there  would  come  to  the  hands  of  the  respond- 
ent at  least  a  portion  of  her  estate,  which  was  to  be  applied 
€iccording  to  her   directions,  if  any  she   should  give.     The 
respondent  was  the  one  person  in  whom   she   reposed  the 
33 
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utmost  confidence,  and  to  whom  she  was  most  closely  drawn 
by  the  ties  of  a  lifelong  friendship  and  an  enduring  affection. 
Situated  as  she  was,  that  she  should  constitute  such  a  friend 
her  residuary  legatee  was  but  natural,  and  might  well  be 
expected.  Hence,  it  would  seem  that  the  situation  and  cir- 
cumstances referred  to  tend  more  strongly  to  show  that  it  was 
her  purpose  to  make  the  respondent  her  residuary  legatee  than 
to  establish  a  contrary  intent. 

The  appellants  likewise  claim  that  the  fact  that  the  testatrix 
had  previously  given  the  respondent  a  lot  in  Washington  and 
her  diamonds  and  rubies,  tends  to  show  that  she  did  not  intend 
to  make  her  the  residuary  legatee  of  her  estate.     Just  how 
the  former  gift  contributes  to  the  establishment  of  that  fact  is 
not  quite  apparent.     There  were  certain  specific  articles  and 
property  which  she  desired  the  respondent  to  have  and  enjoy 
as  tokens  of  her  friendship  and  affection.     The  residue  of  her 
estate,  after  the  payment  of  her  debts  and  legacies,  was  given 
to  the  respondent,  with  a  request  that  she  should  dispose  of  it 
as  the  testatrix  might  direct.     This  gift  was  intended  as  one 
which  might  become  provisional  to  the  extent  that  if,  during 
her  life,  the  testatrix  shonld  request  the  respondent  to  dispose 
of  it  in  some  particular  manner,  she  expected  her  to  do  so. 
truder  these  circumstances  we  find,  in  the  previous  gift  to  the 
respondent,  nothing  which  leads  to  the  conclusion  that  the 
testatrix  did  not  intend  to  make  her  her  general  residuary 
legatee. 

We  think  it  cannot  be  properly  held  that  the  fifth  clause 
of  the  testatrix's  will  was  a  general  residuary  clause.  That 
it  was  not  intended  to  include  all  of  her  property  undispose<] 
of  by  her  special  bequests  and  devises  is  manifest  when  con 
strued  in  the  light  of  the  other  provisions  of  the  will.  Aiij 
supposed  repugnance  between  the  fourth  and  fifth  articles  o 
the  will  arises  only  when  the  latter  is  sought  to  be  interpreter 
as  a  general  residuary  clause.  When  regarded  as  an  attemp 
by  the  testatrix  to  bequeath  a  portion  of  her  estate  to  a  specif! 
object,  and  when  the  language  employed  in  the  fourth,  clans 
of  the  will  is  given  its  natural  and  obvious  meaning,  it  at  one 
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becomes  reasonably  clear  that  the  testatrix  intended  to  make 
the  respondent  her  general  residuary  legatee,  and  that  she 
shonld  take  all  her  property  not  well  disposed  of  by  her  will. 
That  was  the  conchision  reached  by  the  learned  General  Term, 
and,  after  a  careful  examination  of  the  whole  case,  we  are  of 
the  opinion  that  the  decision  of  that  court  was  right,  and  its 
judgment  should  be  upheld. 

That  the  testatrix  in  this  case  did  not  intend  to  die  intestate 
as  to  any  portion  of  her  estate  is  entirely  certain.  Therefore, 
it  is  our  duty  to  so  construe  her  will  as  to  effectuate  that  inten- 
tion, if  possible.  That  we  have  done,  and  we  feel  quite  con- 
fident that  we  have  reached  a  proper  result  and  one  which 
most  nearly  effectuates  the  intent  of  the  testatrix.  When  the 
will  is  thus  interpreted,  all  its  provisions  become  practically 
harmonious  and  each  is  given  its  proper  and  intended  effect. 

The  judgment  should  be  affirmed,  with  costs  to  all  the  par- 
ties, payable  out  of  the  estate. 

All  concur,  except  O'Brien  and  Vann,  JJ.,  who  dissent. 

Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Alleged  Will  of  James       £102      7I 

E.  Whitney,  Deceased. 

MiLLicENT  E.  Mebrick  ct  al..  Appellants ;  Annie  C.  Whitney, 

et  al..  Respondents. 

Will  —  When  not  Subscribed  at  End.  A  wUl,  drawn  upon  a 
printed  blank  covering  only  one  page  and  signed  by  the  testator  and  sub- 
scribing witnesses  at  the  foot  of  the  page,  is  not  "subscribed  by  the 
testator  at  the  end  of  the  will,"  as  required  by  the  statute  (2  R.  8.  63,  §  40), 
when  the  blank  space  in  the  printed  form  is  tilled  up  by  subdivisions 
marked  respectively  "  First "  and  **  Second,"  followed  by  the  words  "  See 
annexed  sheet,"  and  additional  subdivisions,  marked  respectively  "Third " 
and  "Fourth,"  are  written  on  a  separate  piece  of  paper  attached  to  the 
face  of  the  blank,  immediately  over  the  first  and  second  subdivisioDs,  by 
removable  metal  staples. 

Matter  qf  Whitney,  90  Hun,  188,  reversed. 

(Argued  May  6,  1897;  decided  June  8,  1897.) 
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Appeal  from  a  judgment  of  tlie  General  Tenii  of  the 
Supreme  Court  in  the  fifth  jncHcinl  ik^partineut,  eiJtertjd 
November  8,  1895,  which  revert^ed  a  decree  of  the  Surrogate's 
Court  of  Monroe  county  ref using  to  admit  to  probatu  the 
alleged  wi]l  of  James  R  Whitney,  deceased. 

TJio  factis,  BO  far  as  material,  are  stated  in  the  opinion. 

CfHirhs  S.  Baker  for  appellants.  The  instrument  is  mt 
fiubscriljcd  by  tlie  deceased  at  the  end  thereof.  (R,  S.  [Sth 
e<l]  ch.  6,  art.  3,  g  40;  In  re  OWell,  91  N.  Y.  516;  In  re 
Conway,  124  N.  Y.  455  ;  In  re  IlewiU,  91  N.  Y.  261 ;  Suknf 
of  Charity  v.  Kelly,  67  K,  Y,  409  j  Sweetland  v.  Swe^tlamh 
4  S.  &  T.  6;  In  re  Blair,  84  Hnu,  581;  hi  re  Klimr,  i^^ 
Hun,  290;  Hays  \\  Harden,  6  Penn.  St  409;  Glmieyy. 
Glamy^  17  Ohio  St  134;  In  re  Gedriey,  17  Misc.  Rep. 
500.) 

George  K  Warfwrior  Annie  C.  Wliitney,  respondent*  The 
testator  and  the  \vitTiesjiti,s  have  hy  their  rtiiruature.s  deterniitved 
the  emi  id'  the  will,  and  as  all  the  writing  preceded  the  signa- 
tures, thei\^foi-ej  it  is  a  valid  and  coiuplete  will  and  the 
meniomntia  was  properly  I'^f erred  to*  {Jhnnele  v.  ffalL  4 
K,  Y.  145  ;  Ift  re  Cmnrs.  of  Washingtoji  Parl\  52  N*  Y,  VM  ; 
Redt  Snn\  Prae.  [3d  ed.J  221);  Ludlum  v,  Otw^  15  Hun, 
414 ;  Crossman  v.  Crosmnmi,  95  N,  Y.  145.) 

Henry  J,  SnUivan  for  Henry  Wlutney  et  al.,  respondenta 
The  will  or  paper  offered  for  prohate  was  properly  directed 
by  the  Hnpreme  Court  to  be  admitted  to  probate,  as  it  was 
in  all  resi>eetH  pro]>erly  executed  and  the  testator  was  compe- 
tent to  execute  the  fcame,  (In  re  Voorkm,  125  N,  Y. 
765;  fjtns  v.  Lane,  95  N.  Y,  494;  In  re  Hunt,  110  N,  Y. 
278  ;  Yomiger  w  Difjfif,  94  N*  Y.  535;  In  re  Pepmn^  91  JS'. 
Y.  255  ;  In  re  CotfreU,  95  N,  Y,  329 ;  119  N,  Y,  617.)  Any 
written  testamentary  di:>cumcnt  in  existence  at  the  execution 
of  a  will  may,  hy  referenee,  be  iiieorporated  into  and  become 
a  part  of  a  will  provided  tliat  the  I'cferenee  thert*to  in  tlic  will 
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is  distinct  and  clearly  identified  or  rendered  capable  of  identi- 
fication by  the  aid  of  extrinsic  proof,  as  was  clearly  done  in 
this  case.  {In  re  Conway^  124  N.  Y.  466 ;  In  re  Comrs,  of 
Ymhington  Park,  52  N.  Y.  131 ;  Br(yijon  v.  ClarTc,  77  N.  Y. 
369,  377 ;  Vogel  v.  Lehritter,  139  N.  Y.  235  ;  Van  CorUandt 
V.  Kijy,  1  Hill,  590 ;  Tonnele  v.  Hall,  4  N.  Y.  145  ;  Burtwi 
V.  Xewberry,  L.  R.  [1  Ch.  Div.]  239 ;  Williams  on  Exrs.  97 ; 
1  Jarman  on  Wills,  78.)  If  the  so-called  "  annexed  sheet " 
was  not  properly  annexed  to  and  made  a  part  of  the  paper  or 
will  executed  by  the  deceased,  then  the  will,  without  the  addi- 
tion of  said  "annexed  sheet"  containing  provisions  3  and 
4,  should  have  been  admitted  to  probate,  as  it  in  all  respects 
was  properly  executed,  and  could  not  be  altered  or  revoked 
by  the  improper  addition  of  said  annexed  sheet  by  Mr.  Brig- 
ham,  the  person  in  whose  possession  the  will  remained  after 
its  execution,  and  until  some  time  after  the  death  of  said 
Whitney.  (Eedf.  Surr.  Prac.  [5th  ed.]  195,  196 ;  2  R.  S.  64, 
§42.) 

Bartlett,  J.  This  appeal  presents  the  question  whether 
the  paper  writing  alleged  to  be  the  last  will  and  testament  of 
James  R.  Whitney,  deceased,  was  subscribed  by  the  testator 
at  the  end  thereof,  as  the  statute  requires.  (2  R.  S.  63,  §  40.) 
The  Surrogate's  Court  of  Monroe  county  held  that  it  was  not, 
and  the  learned  General  Term  has  reversed  the  decree. 

The  facts  in  the  case  are  undisputed.  The  will  is  drawn 
upon  a  printed  blank,  covering  only  one  page,  and  the  testa- 
tor and  subscribing  witnesses  signed  at  the  foot  thereof. 

The  subdivisions  of  the  will,  marked  respectively  ''*  First " 
and  "'  Second,"  fill  the  entire  blank  space  in  the  printed  form, 
and  at  the  end  of  the  second  subdivision  are  the  words,  ''  See 
annexed  sheet."  On  a  separate  slip  of  paper  are  written 
two  additional  subdivisions,  marked  respectively  "  Third  "  and 
"  Fourth,"  and  this  is  attached  to  the  face  of  the  will,  imme- 
diately over  the  firet  and  second  subdivisions,  by  metal  staples, 
so  that  the  slip  annexed  has  to  be  raised  up  or  turned  back,  in 
order  to  read  the  first  two  clauses. 
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We  are  of  opinion  that  the  question  presented  is  not  an  open 
one  in  this  court,  and  that  the  alleged  will  is  not  subscribed 
at  the  end  thereof. 

In  MatUr,  etc,  of  Hewitt  (91  N.  Y.  261)  the  will  was 
written  on  two  sides  of  an  irregular  shaped  piece  of  paper, 
about  one-half  of  it  upon  one  side  and  the  other  half  ujwn  the 
other  side. 

The  witnesses  signed  their  names  at  the  bottom  of  the  first 
side  and  again  at  the  top  of  the  second  side. 

The  testator  signed  his  name  at  the  end  of  the  disposing 
portion  of  the  instrument,  near  the  middle  of  the  second  side, 
and  again  at  the  bottom  of  the  second  side. 

It  was  held  that  the  statute  required  that  both  the  testator 
and  the  witnesses  must  sign  at  the  end  of  the  will.  Jndge 
Earl  said :  '*  Wherever  the  will  ends  there  the  signatures 
must  be  found  and  one  place  cannot  be  the  end  for  the  pur- 
pose of  subscribing  by  testator,  and  another  place  be  the  end 
for  the  purpose  of  subscribing  by  the  witnesses." 

This  court  held  that  the  probate  of  the  instrument  was 
properly  denied. 

In  Matter,  etc.,  of  (fNeil  (91  N.  Y.  516)  the  instrument 
was  drawn  upon  a  printed  blank,  the  formal  commencement 
being  on  the  first  page  and  the  formal  termination  at  the  foot  of 
the  third  page.  The  blank  space  was  filled  on  the  first,  second 
and  third  pages  and  the  last  or  thirteenth  clause  of  the  will 
was  partly  written  on  the  third  page  and  balance  carried  over 
to  the  blank  fourth  page.  The  names  of  the  testator  and  the 
witnesses  were  subscribed  near  the  bottom  of  the  third  page, 
below  the  formal  printed  termination  of  the  will,  and  there 
only.  The  written  matter  on  the  fourth  page  was  not  con- 
nected with  the  main  body  of  the  will  by  reference  of  any 
kind,  although  it  was  obviously  a  continuation  and  completion 
of  the  thirteenth  paragraph  of  the  will. 

This  court  held  that  the  will  was  not  subscribed  at  tlie  end 
thereof  and  that  the  parts  of  the  instrument  preceding  the 
signature  could  not  be  received,  as  the  will  was  either  valid  or 
invalid  as  a  whole. 
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In  Matter^  eto.j  of  Conway  (124  N.  Y.  455)  there  was  a 
state  of  facts  quite  similar  to  Matter  of  O^Neil,  just  com- 
mented upon,  with  the  exception  that  at  the  end  of  the  pro- 
vigions  in  the  body  of  the  will  were  the  words  "carried  to 
back  of  will,"  and  upon  the  back  of  the  sheet  was  the  word 
"continued."  Following  this  word  were  various  bequests, 
and  then  below  them  were  added  the  words  "  signature  on 
face  of  the  will." 

The  Second  Division  of  this  court  held,  with  three  judges  dis- 
senting, that  this  instrument  was  not  signed  by  the  testator  and 
witnesses  at  the  end  thereof  and  had  been  improperly  admitted 
to  probate.  The  dissenting  opinion  rested  mainly  upon  the 
fact  that  there  was  a  clear  and  distinct  reference  in  the  body 
of  the  will  to  the  provisions  on  the  back  of  the  paper,  and 
tliat  they  were  thereby  properly  connected  with  the  subject- 
matter  preceding  the  signatures. 

This  court,  very  recently,  in  Matter^  etc,  of  Lewis  R,  Blair 
(reported  in  152  N.  Y.  p.  645)  aflSrmed,  without  an  opinion, 
the  judgment  of  the  General  Term,  first  department,  reversing 
the  decree  of  the  Surrogate's  Court  of  the  county  of  New 
York  admitting  the  alleged  will  of  Lewis  R.  Blair  to  probate. 
This  instrument  consisted  of  eight  pages ;  the  testator  signed 
at  the  bottom  of  seventh  page  and  the  witnesses  signed  at  the 
end  of  a  proper  witnessing  clause  at  the  top  of  the  eighth 
page. 

After  the  place  for  the  signatures  of  the  witnesses,  but 
before  they  were  actually  signed  or  the  will  executed,  a  clause 
was  added  directing  the  executors  to  sell  at  private  sale  a  cer- 
tain piece  of  real  estate,  and  to  devote  the  proceeds  of  tlie  sale 
in  liquidating  any  deficiency  in  interest  or  cash  bequests  under 
the  will. 

The  will  was  then  executed,  as  before  stated,  and  the 
testator  signed  the  added  clause,  but  the  witnesses  did  not. 

The  surrogate  held  that  the  will  was  complete  without  the 
added  clause,  and  admitted  the  main  body  of  the  instrument 
to  probate,  excluding  the  added  words.  We  held  that  the 
additional  clause  was  a  part  of  the   will,  and  that  it  was  not 
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signed  at  the  end  thereof  by  testator  and  witnesses  as 
required  by  the  statute. 

The  case  at  bar  is  fully  covered  by  the  principle  of  the  fore- 
going cases,  and  indeed  we  think  it  would  be  far  more 
dangerous  to  permit  the  probate  of  the  will  before  us  than  in 
the  case  of  Matter^  eh\^  of  Conway  (124  N.  Y.  455),  to  which 
we  have  already  referred. 

In  the  latter  case  there  were  distinct  references  and  cross 
references  connecting  the  outside  provisions  with  the  body  of 
the  will,  but  in  the  case  at  bar  the  only  reference  to  the 
annexed  slip  is  in  the  will,  and  the  paper  attached  contains  no 
word  or  sign  to  connect  it  with  the  main  instrument. 

Furthermore,  as  ajready  pointed  out,  the  separate  slip  on 
which  two  subdivisions  of  the  will  are  written,  is  attached  to 
the  face  of  the  printed  blank  by  metal  staples,  and  could  be, 
after  the  execution  of  the  will,  removed  and  another  slip  sub- 
stituted without  danger  of  detection. 

It  is  true  that  in  the  case  before  us  there  is  no  charge  of 
fraud,  but  we  are  dealing  with  general  principles  and  the  con- 
struction of  a  statute  that  was  enacted  to  guard  the  wills  of 
the  dead  from  alterations  of  any  kind.  We  have  held  that  this 
statute  should  not  be  defeated  by  judicial  construction  or 
frittered  away  by  exceptions.  {Sisters  of  Charity  v.  Kelly, 
67  N.  Y.  416.) 

This  court  has  also  called  attention  to  the  fact  that  while 
wills  are  interpreted  so  as  to  carry  out  the  intention  of  the 
testator  that  rule  cannot  be  invoked  when  construing  the 
statute  regulating  their  execution,  as  in  the  latter  case  courts 
do  not  consider  the  intention  of  the  testator,  but  that  of  the 
legislature.     {Matter  of  (T  Xeil,  91  N.  Y.  520.) 

This  statute  has  always  been  strictly  construed,  and  the  will 
must  be  a  completed  whole  signed  by  the  testator  and  witnesses 
at  the  end  thereof. 

The  cases  referred  to  by  the  learned  General  Term  to  the 
effect  that  any  written  testamentary  document  in  existence 
at  the  execution  of  the  will  may  by  reference  be  incorporated 
into  and  become  a  part  of  the  will,  provided  the  reference  in 
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the  will  is  distinct  and  clearly  identifies  or  renders  capable  of 
identification  by  the  aid  of  extrinsic  proof  the  document 
to  which  reference  is  made  {Brcnjon  y.  Clai%  77  N.  Y.  377) 
have  no  beaiing  upon  the  point  we  are  considering. 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  decree  of  the  Surrogate's  Court  of  Monroe  county  aflirmed, 
with  costs. 

All  concur. 

Judgment  accordingly. 
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EM^fA   M.   McGrell,   as   Administratrix   of    Maggie   May      L^^^  ^^^ 
McGkell,    Deceased,    Respondent,    ^^    Buffalo    Office 
Building  Company,  Appellant. 

1.  Negligence  —  Passenger  Elevator  —  Duty  of  Owner.  While 
it  is  tlie  duty  of  the  owner  of  a  building,  operating  a  passenger  elevator 
therein,  to  provide  a  safe  and  suitable  car,  appliances  and  other  machinery 
for  the  operation  of  the  elevator  and  for  the  accommodation  of  passen- 
gers, and  to  exercise  strict  diligence  in  that  respect,  the  law  does  not 
impose  upon  him  the  duty  of  providing  for  the  absolute  safety  of  passen- 
gers, so  that  they  shall  encounter  no  possible  danger  or  meet  with  no 
casualty  in  the  use  of  the  appliances  provided. 

2.  Ordinary  and  Reasonable  Care.  As  to  the  surroundings  and 
other  structures  forming  a  part  of  a  passenger  elevator  plant,  in  respect 
to  which  less  serious  results  are  to  be  expected  from  a  defect  than  in 
respect  to  the  machinery  and  appliances  for  motion  and  control,  the  owner 
is  responsible  only  for  the  want  of  ordinary  and  reasonable  care,  in  cases 
where  danger  is  not  to  be  apprehended  if  due  and  proper  care  is  observed 
by  the  passenger. 

3.  Elevator  Shaft  Inclosed  by  Grating  —  Absence  of  Proof  of 
Negligence.  A  passenger  elevator  shaft  in  a  fire  proof  office  building 
was  inclosed  by  bars  forming  a  grating,  with  doors  in  the  shaft  and  none 
in  the  car.  A  passenger  sprung  from  the  rear  of  the  car  while  in  motion, 
caught  hold  of  the  shaft  bars,  fell  between  them  and  the  floor  of  the  car, 
and  was  fatally  injured.  In  an  action  against  the  owner  for  damages,  it 
was  shown  that  the  elevator  was  inclosed  in  the  manner  customary  in  such 
buildings;  that  elevators  so  inclosed  had  been  in  use  for  years  without  a 
similar  accident,  and  that  doors  in  the  shaft,  instead  of  in  the  car,  were 
usual.  HeUlt  that,  in  the  absence  of  anything  showing  that  the  owner 
could  have  anticipated  or  foreseen  any  such  result  from  the  manner  in 
'Which  the  elevator  was  inclosed,  he  was  not  chargeable  with  negligence 
by  reason  thereof. 

34 
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4.  Infants.  A  girl  nine  and  a  half  3^ear8  old  is  not  of  such  tender 
years  as  to  be  held,  as  matter  of  law,  non  $m  juris;  and  the  burden  of 
establishing  the  fact  of  inability  to  care  for  herself  as  a  passenger  in  an 
elevator,  so  as  to  call  for  unusual  attention  or  instructions,  rests  upon  the 
party  alleging  it. 

McGrdl  V.  Buffalo  Office  Building  Co.,  90  Hun,  30.  reversed. 

(Argued  May  13,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  and  order  of  tlie  General  Term 
of  the  Supreme  Court  in  the  fifth  judicial  department,  entered 
November  8,  1895,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  nonsuit,  and  also  reversed  an  order 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes  of  the  trial  judge. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Porter  Norton  for  appellant.  There  was  no  evidence 
showing  negligence  on  defendant's  part.  {Laflin  y,  B,  <&  S, 
R.  li,  Co,,  106  N.  Y.  136 ;  Loftu8  v.  U,  F,  Co,,  84  N.  Y. 
455 ;  Frohhher  v.  F,  A.  T,  Co,,  151  N.  Y.  431 ;  Stone  v.  D. 
2>.,  E,  B,  i&  B.  R,  R.  Co.,  115  N.  Y.  104;  Wendell  \,  X.  Y. 
C,  i&  11,  R,  R,  R,  Co,,  91  N.  Y.  420 ;  MitclieU  v.  Mariner, 
62  Fed.  Rep.  140 ;  Aker%loot  v.  A  A,  R,  R,  Co,,  131  N.  Y. 
599 ;  Black  x,  T,  A,  R,  R,  Co,,  2  App.  Div.  387;  Brennan 
V.  B,  H,  R,  R,  Co,,  12  Misc.  Eep.  570.) 

Wallace  Thayer  for  respondent.  Tlie  owner  and  operator 
of  an  elevator  used  to  carry  the  public  in  a  public  office  build- 
ing is  a  common  carrier,  and  is  required  to  use  the  degree  of 
care  in  conducting  the  elevator  required  of  a  common  carrier, 
that  is,  to  provide  the  safest  apparatus  in  common  use,  and  to 
use  the  same  with  the  utmost  care.  {Mitchell  v.  3l(n*l:er,  54 
Fed.  Rep.  637;  62  Fed.  Rep.  139;  Tredwell  v.  Whiftier.  SO 
Cal.  574 ;  Goodell  v.  Taylor,  41  Minn.  207 ;  Ilakn  v.  Ifutrh- 
iman,  159  Penn.  St.  133;  St o *ch r i dgew  Bradford,  V2^  Penn. 
St.  200;  Lee  v.  Kncqrp,  55  Mo.  App.  390.)  Defendant's  duty 
to  deceased,  who  was  only  nine  years  of  age,  and  who  liad 
been  conducted  by  defendant's  janitor  into  the  elevator,  which 
was  a  ])lace  of  danger,  was  much  greater  than   its  duty  would 
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have  been  to  a  grown  person.  It  owed  to  the  child  the  highest 
degree  of  watchfulness  and  care.     {Sheridan  v.  B.  G.  <&  i\^. 

B.  R.  Co.,  36  N.  Y.  39 ;  O'Mava  v.  H.  R.  R,  R.  Co,,  38  K 
Y.  445;  Maker  v.  C  P.,  iT.  A  E,  R.  R.  R,  Co,,  67 
N.  Y.  52;  Thurher  v.  H,  B,,  M,  <&  F.  R,  R,  Co,,  60 
K  Y.  326;  Swift  v.  S,  L  R,  T.  R,  R.  Co,,  123  N.  Y. 
645;  Mowrexj  v.  C,  C.  Ry,,  51  N.  Y.  666;  i9yr/i^  v. 
N.  Y.  a  i&  IL  R,  R,  R,  Co,,  83  N.  Y.  620 ;  Bowling 
V.  i\r  3".  a  <J&  H.  R.  R.  R.  Co.,  90  N.  Y.  670.)  When 
the  plaintiff  had  shown  that  defendant  provided  an  elevator 
which  lacked  the  safeguards  which  our  common  experience 
and  conmion  prudence  would  teach  a  person  unskilled  in 
mechanical  science  to  provide,  and  had  further  shown  that  all 
the  elevators  in  common  use  had  the  safeguards  which  defend- 
ant's elevator  lacked  ;  and  further,  that  defendant  operated  its 
elevator  in  so  unsafe  a  manner  as  to  habitually  throw  passengers 
over ;  and  further,  that  these  acts  of  negligence  caused  the 
child's  death,  she  had  made  out  a  case.  (  Wheeler  v.  M,  M. 
Co.,  135  Mass.  298 ;  Jarvis  v.  B,  E,  R,  R,  Co,,  16  N.  Y.  Supp. 
96 ;  133  K  Y.  623 ;  Wallace  v.  C.  V.  R,  R,  Co.,  138  N.  Y. 
307  ;  Bart  v.  IT,  R,  B,  Co.,  84  N.  Y.  60 ;  Collins  v.  JV.  Y. 

C.  i&  H,  R,  R.  R,  Co,,  109  N.  Y.  243.)  If  there  were  any 
facts  from  which  the  inference  of  negligence  could  properly 
be  drawn,  it  was  a  question  of  fact  for  the  jury.  It  is  only 
where  there  arc  no  facts  from  which  such  a  conclusion  could 
he  drawn  that  the  court  can  nonsuit  the  plaintiff.  {Hart  v. 
//.  R,  B.  Co,,  80  N.  Y.  622.)  The  plaintiff  was  not  obliged 
to  prove  either  negligence  or  lack  of  contributory  negligence 
with  mathematical  precision,  but  inferences  might  be  drawn 
by  the  jury,  provided  there  were  facts  and  circumstances  in 
the  case  from  which  they  could  legitimately  be  drawn,  of 
negligence  on  the  part  of  the  defendant  and  lack  of  con- 
tributory negligence  on  the  part  of  the  plaintiff's  intestate. 
{Johnson  v.  S,  G,  &  L,  Co.,  146  K  Y.  152;  Breen  v.  X.  Y. 
C.  4Jb  II,  R,  R,  R,  Co.,  109  ]Sr.  Y.  297 ;  Jones  v.  N.  Y,  C,  dk 
II.  12,  R.  R.  Co.,  28  Hun,  364 ;  Reynolds  v.  N.  Y.  U,  ih  H. 
li.  li,  R.  Co.,  58  N.  Y.  248.) 
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Martin,  J.  This  action  was  to  recover  damages  occasioned 
by  the  death  of  the  plaintiffs  intestate  upon  the  theory  that 
it  was  caused  by  the  negligence  of  the  defendant.  The 
decedent  was  killed  in  one  of  the  passenger  elevators  operated 
by  tlie  defendant  in  its  ten-story  office  building  in  the  city  of 
Buffalo. 

The  negligence  charged  in  the  complaint  is  that  the  eleva- 
tor, at  the  time  of  the  decedent's  injury,  was  so  unskillfully 
oj>erated  as  to  cause  a  violent  jolt  which  threw  her  against 
the  bars  in  the  shaft  or  well  of  the  elevator,  the  defendant's 
omission  to  provide  any  door  to  the  car  or  to  properly  guard 
the  opening  through  which  persons  entered  it,  and  that  the 
bai's  used  in  the  construction  of  the  shaft  were  insufficient. 
The  answer  consisted  of  a  denial  and  allegations  of  contribu- 
tory negligence. 

The  accident  occurred  on  the  twenty-third  day  of  August, 
1894.  The  decedent  came  to  the  defendant's  building  between 
nine  and  ten  o'clock  in  the  morning,  and  upon  learning  that 
she  desired  to  see  her  mother,  the  superintendent  of  the 
building  placed  her  in  the  elevator  with  instructions  to  the 
person  in  charge  to  take  her  to  a  room,  upon  the  third  floor 
where  her  mother  was  at  work.  She  stood  in  the  back  part 
of  the  car  where  she  remained  until  the  elevator  had  ascended 
about  eight  feet,  when  she  suddenly  sprang  forward,  caught 
hold  of  the  bars  which  formed  a  part  of  the  shaft  above  the 
door,  fell  with  her  head  between  them  and  the  floor  of  the 
elevator,  and  was  thereby  so  seriously  injured  that  she  died 
immediately.  On  the  trial  the  plaintiff  was  nonsuited  and  a 
judgment  in  favor  of  the  defendant  was  entered  thereon.  On 
api)eal  to  the  General  Term  it  was  reversed  and  a  new  trial 
granted. 

While  it  was  the  defendant's  duty  to  provide  a  safe  and 
suitable  car,  appliances  and  other  machinery  for  the  operation 
of  its  elevator,  and  for  the  ajccommodation  of  its  passengers, 
and  to  exercise  strict  diligence  in  that  respect,  still,  the  law  did 
not  impose  upon  the  defendant  the  duty  of  providing  for 
tlioir  absolute  safety,  so  that  they  slwnld  encounter  no  possible 
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danger  or  meet  with  no  casualty  in  the  use  of  the  appliances 
provided.     {^Dougan  v.  Champlain   Transportation   Co,^  56 
N.  Y.  1 ;  Crocheron  v.  N.  S.  S.  L  F.  Co.,  56  N.  Y.  656; 
Cleveland  v.  New  Jersey  Steamboat   Co.,  68  N.  Y.  306; 
Loftus  V.  Union  Ferry  Co.,  84  N.  Y.  455 ;  Lafflin  v.  Buffalo 
(fe S.  W.  R.  R.  Co.,  106  N.  Y.  136;  Morris  v.  N.  T.  C.  cb 
H.  R.  R.  R.  Co.,  106  N.  Y.  678 ;  Frohisher  v.  Fifth  Ave. 
Tran»portatio7i  Co.,  151  N.  Y.  431.)     In  the  Dougan  case, 
an  oniission   to  inclose   the   space   between   the  railing  and 
deck   of   a   boat,   so   as   to  preclude   the  possibility  of  slip- 
ping  under  it,  was  the  negligence  charged.     It  was  shown 
that   many   of   the   boats   in   use   were  constructed   in   that 
way  and  no  accident  of  a  similar  kind  had  happened,  and 
the  court   held  that  that  fact  was  proof  that  there  was  no 
reasonable  ground  to  apprehend  that  any  one  would  fall  under 
the  railing,  and,  therefore,  negligence  could  not  be  predicated 
upon  the  failure  to  board  up  the  space.     The  Crocherori  case 
was  where  the  plaintiff  slipped  on  the  edge  of  a  step  as  she 
was  passing  down  the  stairway  to  leave  the  defendant's  boat. 
The  negligence  alleged  was  the  placing  of  a  plate  on  the 
stairs.     It  was  proved  that  the  stairs  upon  the  best  boats  were 
finished  in  that  manner,  and  that  the  boat  had  been  in  use  a 
year  and  carried  many  thousands  of  passengers  and  no  injury 
of  the  kind  had  occurred  before.     It  was  held  that  there  was 
no  evidence  of  negligence  and  a  nonsuit  should  have  been 
granted.     In  the  C  leveland  case  a  somewhat  similar  accident 
occurred,  and  it  was  there  said :  "  The  defendant  is  liable  for 
any  injury  which  might  reasonabl}'  be  anticipated  to  occur,  in 
view  of  all  the  circumstances,  and  of  the  nature  of  the  car- 
riage, and  the  number  and  character  of  the  persons  upon  the 
boat.     {Flint  v.  Nor.  and  N.  Y.  Trans.  Co,,  34  Conn.  554; 
J^utnam  v.  Broadway  ami  Seventh  Avenue  Railroad  Co., 
55  JS".  Y.   108,   119.)     This  broad  statement  has  hmits.     A 
carrier   of  passengers  is  not   bound  to  foresee  and  provide 
against  casualties  never  before  known  and  not  reasonably  to 
be  expected.     {Dotigan  v.  Ch.  Tr.  Co.,  50  X.  Y.  1 ;  see,  also, 
Wyckoff  V.  Queens  Covniy  Ferry  Co.,  52  N.  Y.  32  ;  Croche- 
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ran  v.  JV.  S.  S.  I.  K  Co,,  56  N.  Y.  666.)    Hence  his  duty 
is  not  to  be  estimated  by  what,  after  an  accident,  then  first 
appears  to  be  a  proper  precaution  against  a  recurrence  of  it." 
Lqftus  V.  Ferry  Co,  was  a  case  where  a  child  fell  through 
one  of  the  openings  in  the  guard  on  the  side  of  a  bridge  or  float 
adjoining  the  passageway  for  the  passengers  leaving  the  boat 
of  the  defendant,  and  it  was  said  that  the  fact  that  it  Iiad 
been  long  in  use  without  accident,  justified  the  conclusion 
that  the  company  had  no  reason  to  apprehend  such  an  acci- 
dent, and,  therefore,  the  plaintiflE  could  not  recover.     In  tlie 
Lafflin  case,  where  the  negligence  claimed  was  that  the  plat- 
form was  too  far  from  the  steps  of  the  cars,  and  by  reason 
thereof  the  plaintiff  fell  between  them  and  was  injured,  it  was 
decided  that  the  proof  did  not  justify  a  recovery  by  the  plain- 
tiff.    In  that  case  there  was  proof  that  no  accident  had  hap- 
pened at  that  station  before,  although  it  had  been  in  use  for 
years,  and  the  court  said :  "  It  was  not  bound  so  to  construct 
this  platform  as  to  make  accidents  to  passengers  using  the 
same  impossible.     *     *     *     It  was  bound  simply  to  exercise 
ordinary  care,  in  view  of  the  dangers  attending  its  use,  to 
make  it  reasonably  adequate  to  the  purpose  to  which  it  was 
devoted.     *     *     *     No  structure  is  ever  so  made  that  it  may 
not  be  made  safer.     But  as  a  general  rule,  when  an  appliance 
or  machine  or  structure,  not  obviously  dangerous,  has  been 
in  daily  use  for  years,  and  has  uniformly  proved  adequate,  safe 
and  convenient,  its  use  may  be  continued  without  the  imputa- 
tion of  culpable  imprudence  or  carelessness."     In  the  Morris 
case,  where  a  passenger  was  injured  by  the  falling  of  a  clothes 
wringer,  which  was  placed  in  one  of  the  racks  above  the  seat 
occupied  by  him,  tliis  court  decided  that  the  defendant  was 
not  liable,  as  it  was  bound  only  to  exercise  reasonable  care  to 
prevent  such  an  accident.     The  Frohisher  esse  was  where  the 
plaintiff  was  injured   in   attempting  to  enter  an  omnibus. 
While  standing  upon  the  step  his  foot  slipped  under  the  bodv 
of  the  vehicle,  he  fell,  and  his  injury  was  the  result.     The 
alleged  negligence  was  that  the  back  of  the  step  was  open. 
There  was  proof  that  the  kind  of  step  used  by  the  defendant 
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was  in  general  use,  and  this  court  held  that  it  was  not  charge, 
able  with  negligence  in  the  use  of  such  a  step,  as  it  did 
not  appear  that  any  accident  of  that  character  had  occurred 
before.  If  the  principle  of  these  authorities  is  applicable  to 
this  case,  then  it  is  plain  that  the  plaintiff  cannot  recover- 
unless  such  an  injury  as  was  sustained  by  the  plaintiff's  intes- 
tate could  have  been  reasonably  anticipated,  and,  in  view  of 
all  the  circumstances,  might,  with  reasonable  diligence,  have 
been  foreseen  and  provided  against. 

It  is  said  that  the  foregoing  authorities  have  no  application 
to  this  case,  but  that  the  defendant  was  bound  to  exercise  the 
utmost  care  and  diligence,  and  was  liable  for  the  slightest  neg- 
lect against  which  human  prudence  and  foresight  might  have 
guarded.  It  may  be  that,  as  to  the  machinery  and  appliances 
by  which  an  elevator  is  moved  and  controlled  in  its  ascent  and 
descent,  an  owner  is  bound  to  use  the  utmost  care  as  to  any 
defect  which  would  be  liable  to  occasion  great  danger  or  loss  of 
life,  and  that  he  is  in  that  respect  subject  to  the  same  rule  that 
applies  to  a  railroad  company  in  regard  to  its  roadbed,  engine 
and  other  similar  machinery.  But,  as  to  the  surroundings  and 
other  structures  forming  a  part  of  the  elevator  plant,  where 
less  danger  is  to  be  apprehended,  we  think  the  rule  is  less 
strict,  and  the  doctrine  of  the  cases  cited  applies.  In  the  lat- 
ter case  the  rule  is  satisiied  with  that  degree  of  care  which  a 
reasonably  prudent  man  would  exercise.  This  distinction  is 
considered  in  some  of  the  cases  to  which  we  have  already 
referred.  The  requirement  of  the  greater  degree  of  care  is 
dependent,  not  so  much  upon  the  actual  apprehension  of 
danger  as  upon  the  consequences  likely  to  result  from  a 
defect  in  the  machinery  and  appliances.  In  cases  where  less 
serious  results  are  to  be  expected,  and  in  cases  where  danger 
is  not  to  be  apprehended,  if  due  and  proper  care  is  observed 
by  the  passenger,  the  owner  is  responsible  only  for  the  want 
of  ordinary  and  reasonable  care.  {Kelly  v.  Manhattan  JR. 
Co.,  112  K  Y.  443 ;  Miller  v.  O.  S,  S.  Co,,  118  N.  Y.  199, 
211.)  In  this  case  no  such  serious  results  were  to  be  expected 
from  any  defect  or  insufficiency  of  the  bars  or  grating,  and, 
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besides,  with  the  exercise  of  due  and  proper  care  on  the  part 
of  a  passenger  riding  in  this  elevator,  no  danger  of  such  an 
accident  could  have  been  apprehended  and  no  such  injury 
would  have  occurred.  Hence,  the  defendant  is  respousible 
only  for  the  want  of  ordinary  and  reasonable  care. 

We  find  no  testimony  which  would  justify  a  finding  that 
the  decedent's  injury  resulted  from  starting  the  elevator  with 
a  jerk  or  jolt.     The  evidence  is  to  the  contrary,  and  shows 
conclusively  that  the  elevator  was  so  constructed  that  it  was 
impossible  that  it  could  have  been  thus  started.     Therefore, 
that  allegation  of  the  complaint  was  entirely  unproved.    More- 
over, the  record  shows  that  the  elevator  was  in  the  charge  of 
a  young  man  of  experience,  and  in  all  respects  competent.    It 
was  of  modem  construction,  properly  built  and  equipped,  and 
in  good  order  in  every  respect.     It  was  also  proved  that  doors 
to  elevator  cars  were  not  ordinarily  used,  and  that  but  few 
had  either  seats  or  railings  in  the  car.     It  is  contended  that 
the  bars  ^  or  grates  which  formed  part  of  the  elevator  shaft 
were  insufficient  in  size  and  not  properly  fastened.     While 
this  accident  may  have  disclosed  that  fact,  yet  the  undisputed 
testimony  was  that  in  tire-proof  buildings  of  the  character  of  the 
defendant's,  that  was  the  customary  manner  of  inclosing  eleva- 
tor shafts.    There  was  also  evidence  that  it  was  only  in  cheaper 
buildings,  or  those  that  were  not  fire-proof,  that  brick  shafts 
or  wire  netting  were  used,  and  that  the  latter  would  have  l>een 
no  more  eflEective  to  prevent  this  accident  than  the  means 
employed.     No   proof   that   any   similar   accident  had   ever 
before  occurred  was  offered,  although  such  elevatoi*s  had  been 
in  use  for  years.     We  think  there  was  no  evidence  which 
would  have  warranted  the  trial  court  in  submitting  to  the 
jury  the  question  of  the  defendant's  negligence  in  thus  pro- 
tecting the  opening  in  the  shaft,  as  there  was  nothing  to  show- 
that  the  defendant  could  have  anticipated  or  foreseen   any 
such  result  from  using  a  grating  of  that  kind.     Nor  do  we 
think  the  defendant  could  be  held  liable  for  the  reason  that 
there  was  no  door  to  the  car  of  the  elevator,  as  suggested  by 
the  learned  judge  who  wrote   the  opinion  in  the  court  below. 
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for,  as  we  have  already  seen,  the  proof  was  that  doors  in  ele- 
vator cars  were  not  in  ordinary  use,  but  that  doors  to  the  open- 
ings were  usually  in  and  formed  a  part  of  the  shaft  or  well  of 
the  elevator  as  they  did  in  this  case. 

But  the  learned  General  Term  also  suggested  that  negli- 
gence might  be  based  upon  the  rapidity  with  which  the  car  was 
started  without  giving  to  the  decedent  instructions  how  to  pro- 
tect herself.  That  there  was  no  negligence  in  the  manner  of 
starting  the  elevator,  we  have  already  seen.  Just  what 
instructions  the  learned  General  Term  deemed  necessary  to  be 
given  is  not  stated,  and  it  is  somewhat  difficult  to  understand 
what  they  should  have  been.  Nor  are  we  aware  of  any  prin- 
ciple which  required  the  defendant  to  give  the  decedeut  any 
instructions  whatever.  There  was  no  proof  upon  the  trial 
that  any  instructions  to  passengers,  whether  infants  or  adults, 
were  usual  or  necessary.  At  the  time  the  decedent  was  nine 
and  one-half  years  of  age,  a  bright,  healthy,  active  girl,  who 
assisted  her  mother  at  home  and  sometimes  went  on  errands 
for  her  in  the  city.  If  it  be  said  that  she  was  non  sui  jurisj 
and,  consequently,  unusual  attentions  or  instructions  should 
have  been  given  her,  the  answer  is  that  she  was  not  of  such 
tender  years  that  it  could  be  held,  as  a  matter  of  law,  she  was 
no7i  sui  juris.  But  if  unable  to  properly  care  for  herself 
under  the  circumstances,  the  burden  of  establishing  that  fact 
was  upon  the  plaintiff.  {Stone  v.  Dry  Doi^\  eto.,  R,  R.  Co.^ 
115  N.  Y.  104;  Ttcclcer  v.  iV".  F.  C.  cfe  H,  R.  R.  R,  Co.,124t 
N.  Y.  308.)     No  such  proof  was  given. 

After  a  careful  examination  of  the  evidence,  we  are  unable 
to  discover  any  proof  which  would  have  justified  the  trial 
court  in  submitting  the  question  of  the  defendant's  negligence 
to  the  jury.  Negligence  is  not  to  be  presumed,  but  must  be 
proved,  and  before  a  plaintiff  is  entitled  to  recover  he  must 
establish  an  omission  to  discharge  some  duty  which  the  defend- 
ant owed  him.  We  find  notliing  in  this  case  to  show  that  the 
defendant  failed  to  perfonn  any  duty  which  it  owed  to  the 
plaintiff's  intestate.  The  elevator,  the  car,  the  shaft  and  all 
the    machinery  employed  in  its  operation  were  of  the  usual 
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kind,  iu  complete  order  and  properly  operated  by  a  servant 
who  was  in  all  respects  competent. 

Under  these  circumstances,  we  think  the  trial  court  prop- 
erly nonsuited  the  plaintiff,  and  that  the  General  Term  erred 
in  reversing  the  judgment  entered  thereon.  For  that  error 
the  judgment  appealed  from  should  be  reversed,  and  the  judg- 
ment entered  upon  the  decision  of  the  Circuit  should  be 
aflSrmed. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  of  the  Circuit  affirmed,  with  costs. 

All  concur. 

Judgment  reversed. 

CoNCEZio  Del  Sejnore,  as  Administrator  of  Frank  Angelo, 
Deceased,  Respondent,  v,  James  A.  IIallinan  et  al.,  as 
Surviving  Partners  of  the  Firm  of  IIallinan  Bros.  & 
Fenton,  Appellants. 

Negligence  •— Master  and  Servant  —  Duty  of  Master.  It  is  the 
duty  of  the  master  to  guard  his  servant  against  such  accidents  in  perform- 
ing his  work  as,  by  the  exercise  of  reasonable  care,  can  be  foreseen  as 
liable  to  occur;  but  he  is  not  liable  for  a  personal  injury  sustained  by  the 
servant  through  an  accident  which  prudent  men,  proceeding  with  reason- 
able caution,  would  not  ordinarily  have  foreseen  or  anticipated. 

Del  Sejnore  v.  Ilalliiian,  91  Hun,  635,  reversed. 

(Argued  May  13,  1897;  decided  June  S,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  7,  1805,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  W.  Dougldsa  for  appellants.  The  court  should 
liave  granted  the  application  for  a  nonsuit.  There  is  no  view 
of  the  evidence  in  which  a  recovery  should  be  sustained. 
{People  V.  Augshury^  97  N.  Y.  505 ;  Needham  v.  Z.  <Ss  N. 
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R.  Co.,  3  S.  W.  Kep.  797 ;  Clement  Case,  20  N.  T.  S.  K.  196 ; 
CahiU  V.  mUon,  106  N.  Y.  512;  Devli7h  v.  Smith,  89  N.  Y. 
470 ;  Martin  v.  Cook,  37  N.  Y.  S.  R  733 ;  DoUins  v.  Brawn, 
119  N.  Y.  188 ;  ^arZ^y  v.  ^.  6'.  Jf.  ft?.,  142  2i.  Y.  31 ; 
Burns  v.  Matthews,  40  N".  E.  Eep.  731 ;  Mancuso  v.  C.  C. 
Co,,  87  Hun,  520.)  PlaintiflPs  intestate  assumed  the  risk  of 
the  service.  {CoUvns  v.  Crimmins,  11  Misc.  Kep.  24;  Cook 
V.  N.  r.  C  cfe  R.  R.  R.  E,  Co.,  119  K  Y.  653;  ^^an;3  v. 
L  L  R,  Co.,  123  N.  Y.  5 ;  Evans  v.  Z.  S.  <&  M.  S.  R.  Co., 

12  Hun,  292 ;  Owen  v.  iV.  F.  ft  B.  It.  Co.,  1  Lans.  108 ; 
Michee  v.  TT.  M.  M.  Co.,  70  Hun,  456 ;  F.  TT.  a?.  Co.  v. 
]r7««V€,  24  K  E.  Kep.  747;  PeUrson  v.  City  of  Rushfort, 
42  N.  W.  Kep.  1063 ;  Griffin  v.  (9.  &  M.  R.  R.  Co.,  24  N. 
E.  Kep.  888;  Anderson  v.  Winston,  31  Fed.  Kep.  528.) 
Lack  of  contributory  negligence  on  the  part  of  plaintiffs 
intestate  was  not  shown.  Plaintiff  is  required  to  show  affirma- 
tively the  freedom  from  negligence  on  the  part  of  his  intestate. 
(Cahill  V.  miton,  106  N.  Y.  512 ;  Hart  v.  //.  R.  B.  Co.,  84 
X.  Y.  56 ;  Moody  v.  Osgood,  54  N.  Y.  488 ;  Mahon  v.  Bums, 

13  Misc.  Kep.  19 ;  Leonard  v.  Collins,  70  N.  Y.  91 ;  Gibson 
V.  Erie  R.  Co.,  63  N.  Y.  452 ;  Reynolds  v.  N.  Y.  ft.  cfe  H. 
R.  R.  R.  Co.,  58  N.  Y.  248 ;  Warner  v.  W.  T.  ft  R.  R.  Co., 
44  N.  Y.  465 ;  Hunter  v.  N.  T.,  ft  <&  W.  R.  R.  Co.,  116 
N.  Y.  615 ;  Riceman  v.  Htmemeyer,  84  N.  Y.  647.) 

Alomo  P.  Strong  and  Louis  M.  King  for  respondent. 
The  evidence  in  this  case  shows  that  the  defendants  failed  to 
exercise  reasonable  and  ordinary  care  and  prudence  to  protect 
their  servant,  the  plaintiffs  intestate,  from  a  danger  which 
was  to  have  been  reasonably  apprehended  by  them,  and  that 
they  omitted  to  use  the  ordinary  and  proper  precautions  to 
guard  against  such  danger.  The  question  of  the  defendants' 
negligence  was,  therefore,  properly  submitted  to  the  jury, 
whose  verdict,  finding  such  negligence,  is  conclusive.  {Pant- 
zar  V.  T.  F.  L  M.  Co.,  99  N.  Y.  368 ;  Leonard  v.  Collins, 
70  N.  Y.  93 ;  MeGovem  v.  ft.  V.  R.  R.  Co.,  123  N.  Y. 
280 ;   Van  Steinlurgh  v.  Thm^ton,  58  N.  J.  L.  160 ;  Kooso- 
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rowska  v.  Gldssor,  8  N.  Y.  Supp.  197 ;   Perry  v.  Rogers^  91 
Hun,  243 ;  Fitzsimmona  v.  City  of  Taunton^  160  Mass.  223; 
Lynch  V.  Allen,  160  Mass.  248 ;  Byrne  v.  B.  C,  B.  R.  Co,, 
6  Misc.  Kep.  441 ;  144  N.  Y.  705  ;  DoyU  v.  Baird,  25  N.  Y. 
S.  K.  749 ;  Stuler  v.  McEntee,  142  N.  Y.  200.)     The  evi- 
dence shows  that  the  defendant  Chas.  D.  Fenton  knew  or 
ought  to  have  known  that  this  sewer  trench  had  been  exca- 
vated along  the  street,  so  as  to  be  in  close  proximity  to  his 
trench.     The  finding  of  the  jury  that  the  defendants  either 
had  such  knowledge,  or  should   have  had  it,  is  conclusive. 
{Perry  v.  Rogers,  91  Hun,  243,  245 ;  McCall  v.    Witherbee, 
21  Wkly.  Dig.  530 ;  103  N.  Y.  654 ;  Bulkley  v.  P.  11.  Iron 
Co.,  17  K  Y.  S.  K.  436  ;  Pantzar  v.  T.  F.  L  M,  Co.,  99  N.  Y. 
376 ;  McGovern  v.  C  F.  R,  R.  Co.,  123  K  Y.  289 ;  HUlis 
V.  Iline,  11  N.  Y.  S.  R.  656 ;  Swens&n  v.  M.  I.  C.  Co.,  6  N. 
Y.  Supp.  520.)     The  risk  of  this  piece  of  iron  slag  caving  into 
or  falling  in  the  ditch  was  not  assumed  by  plaintiff's  intestate 
as  one  of  the  risks  incident  to  the  work  in  which  he  was 
engaged.     {Perry  v.  Rogers,  91  Hun,  243 ;  Pantzar  v.  T.  F. 
I.  M.  Co.,  99  N.  Y.  376.)     The  evidence  fully  sustains  the 
finding  of  the  jury  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence.      {Johnson  v.  H.  R.  R.  R.  Co.,  20  N. 
Y.  65 ;  Galvin  v.  Mayors  etc.,  112  N.  Y.  223,  228 ;  Palmer 
V.  N.  Y.  C  i&  IL  R.  R.  R.  Co.,  112  K  Y.  234,  245 ;  DoyU 
V.  Baird,  25  N.  Y.  S.  R.  749.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  injuries  resulting  in  the  death  of  the  plaintiff's  intestate, 
alleged  to  have  been  sustained  through  the  negligence  of  the 
defendants. 

The  defendants,  as  contractors,  were  engaged  in  putting  in 
a  system  of  water  works  for  the  village  of  Fort  Edward  under 
the  direction  and  supervision  of  an  engineer  employed  by  the 
village.  The  work  comprised  the  building  of  a  reservoir  and 
the  laying  of  pipes  for  the  distribution  of  water  through  the 
village.  On  the  27th  day  of  June,  1893,  the  plaintiff's  intes- 
tate, with  others,  was  engaged  in  excavating  a  trench  through 
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East  street  for  the  purpose  of  laying  a  water  pipe  in  that 
street.  The  work  was  conducted  under  the  personal  super- 
vision of  the  defendant  Fenton,  who,  in  company  with  the 
engineer  of  the  village,  was  present,  observing  the  manner  in 
which  the  work  was  being  done.  The  trench  was  five  and 
one-half  feet  in  depth,  thirty  inches  wide  at  the  top  and 
twenty  inches  at  the  bottom.  The  soil  through  which  the 
trench  had  been  dug  was  of  dry  sandy  loam.  The  surface  of 
the  street  was  composed  of  a  layer  of  furnace  cinders,  iron 
slag  and  scorise,  the  refuse  from  a  furnace  which  had  been 
spread  upon  the  street  from  time  to  time,  and  which,  by  the 
action  of  time,  the  elements  and  travel,  had  combined  into  a 
hard,  tenacious,  solid  mass.  This  layer,  upon  the  surface,  was 
from  eighteen  inches  to  two  feet  in  thickness,  and  was  so  hard 
and  tenacious  as  to  necessitate  the  use  of  picks,  steel  wedges 
and  sledges  in  order  to  cut  the  trench  through  the  incrusta- 
tion. Between  ten  and  eleven  o'clock  in  the  forenoon  of  that 
day,  a  piece  of  the  incrustation,  some  thirty  or  thirty-five 
feet  in  length,  varying  from  thirty  inches  to  ten  inches  in 
width,  tipped  over  into  the  trench  on  to  the  plaintiffs  intestate 
and  another  person  who  were  at  work  therein,  killing  them 
and  causing  the  damages  for  which  this  action  was  brought. 

It  appears  that  two  yeare  before  a  sewer  had  been  constructed 

in  the  street  between  the  water  trench  and  the  curb.     The 

evidence  is  somewhat  conflicting  as  to  the  distance  of  the  sewer 

from  the  water  trench.     There  was  evidence  tending  to  show 

that  the  two  trenches  were  not  more  than  thirty  inches  or  three 

feet  apart,  while  other   evidence  made   the   distance  much 

greater.     It  appeared  that  there  were  several  catch  basins  in 

the  gutter,  next  to  the  curb  of  the  street,  from  which  pipes 

led  into  the  sewer,  but  there  was  no  other  evidence  showing 

tliat  the  defendants,  or  either  of  them,  knew  of  the  existence 

of  the  sewer  or  of  its  location  in  the  street,  or  the  time  of  its 

construction.     The  theory  of  the  prosecution  was  to  the  effect 

that  the  cutting  of  the  sewer  trench  through  the  incrustation 

sevei-ed  the  binding  force  of  the  slag  and  scoriae  from  the  rest 

of  the  surface  towards  the  gutter,  and  that  when  the  water 
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trench  was  cut  througli  the  incrustation  it  left  a  narrow  strip 
thereof  between  the  two  excavations,  liable  to  slide  off  into  the 
trench.     It  was  upon  this  theory  that  tlie  court  submitted  the 
case  to  the  jury,  charging  that,  in  order  to  hold  the  defendants 
liable,  the  digging  of  the  sewer  ditch  must  have  contributed 
to  the  injury  ;  that  it  was  for  them  to  determine  whether  the 
defendants  knew,  or  ought  to  have  known,  the  condition  of 
the  street  with  reference  to  the  sewer  and  the  incrustation 
upon  the  street.     The  defendants  had  furnished  planks  and 
braces  with  which  to  shore  up  the  trench,  and  had  instructed 
their  employees  to  keep  a  watch  for  any  cracks  or  CAddence  of 
a  giving  away  of  the  earth,  and,  upon  the  discovery  of  any 
tendency  in  that  direction,  to  immediately  shore  up  the  walls 
of  the  trench.     It  further  appeared  that  a  careful  watch  had 
been  kept,  but  that  nothing  had  been  observed  tending  to 
indicate  the  approaching  calamity.     The  witness  Quintena  was 
a  civil  engineer  in  the  employ  of  the  village,  superintending 
the  work  on  behalf  of  the  village.     He  testified  that  it  was  a 
part  of  his  duty  to  look  after  the  safety  of  the  work,  and  with 
reference  to  the  necessity  of  shoring  the  trenches  in  case  of 
danger,  and  that  at  no  time  did  he  observe  anything  indicating 
a  liability  of  the  banks  to  slough  off  or  cave  in.     Here  we 
have  the  testimony  of  a  disinterested  witness,  an  engineer 
whose  duty  it  was  to  look  after  the  interests  of  the  village  and 
of  the  public.     He  had  charge   of   the   construction  to  the 
extent  of  seeing  that  the  defendants   performed   the   work 
properly  and  in  accordance  with  the  provisions  of  their  eon- 
tract,  and  yet  to  this  man  it  did  not  occur  that  there  was 
danger. 

A  sad  accident  has  occurred.  It  was  the  duty  of  the 
defendants  to  guard  against  such  accidents  as  could  be  fore- 
seen as  liable  to  occur  by  the  exercise  of  reasonable  care,  but, 
under  the  evidence  as  viewed  by  us,  the  accident  was  of  such 
a  character  that  prudent  men,  proceeding  with  reasonable 
caution,  would  not  ordinarily  have  foreseen  or  anticipated, 
and  consequently  the  defendants  are  not  chargeable  with 
ne<i:ligence. 
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Inasmuch  as  we  have  fully  considered  the  authorities  bear- 
ing upon  questions  of  this  character  in  the  recent  case  of 
McGrell  v.  Buffalo  Office  Bicilding  Co,  (153  N.  Y.  265)  a 
further  discussion  of  the  law  here  is  deemed  unnecessary. 

We  think  that  the  defendants'  motion  for  a  dismissal  of  the 
complaint  should  have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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The  Board  of  Supervisors  of  the  County  of  Cayuga,  i  J^  ^^^iSj 
Respondent,  v.  The  State  of  New  York,  Appellant. " 

1.  Begulation  op  Taxation  —  Reimbursement  of  County  by  State. 
If,  in  the  opinion  of  the  legislature,  one  county  or  political  division  has 
been  compelled  to  bear  more  than  its  proper  share  of  taxation,  or  taxes 
have  been  locally  assessed  and  paid,  which  in  equity  should  have  been 
charged  upon  the  whole  state,  the  legislature,  in  the  absence  of  constitu- 
tional limitation,  may  remedy  the  injustice  and  direct  reimbursement  out 
of  the  treasury  of  the  state. 

2.  Expenses  op  Trials  for  Grimes  Committed  in  State  Prison  — 
Reimburbement  op  Cayuga  County — Constitutionality  op  L.  1885, 
Ch.  428.  The  enactment  of  chapter  428,  Laws  of  1885,  authorizing  the 
Board  of  Claims  to  audit  the  claim  of  Cayuga  county  for  moneys 
expended  in  1873-1877  in  the  trials  of  convicts  in  the  Auburn  state  prison, 
for  crimes  committed  in  the  prison,  was  within  the  scope  of  the  legislative 
power  over  taxation,  and  was  not  in  conflict  with  any  restriction  or  inhi- 
bition of  the  Constitution. 

3.  County  Claim  not  a  Private  Claim.  The  claim  of  Cayuga 
county,  recognized  by  the  act  of  1885  and  referred  to  the  Board  of  Claims 
for  audit,  was  not  a  "private"  claim,  within  the  purview  of  the  pro- 
vision of  the  Constitution  (Art.  3,  §  19,  amdt.  of  1874),  which  declares  that 
**  the  legislature  shall  neither  audit  nor  allow  any  private  claim  or  account 
against  the  state,  but  may  appropriate  money  to  pay  such  claims  as  shall 
have  been  audited  and  allowed  according  to  law." 

4.  Limitation  by  Lapse  of  Time.  The  limitation  imposed  by  the  Con- 
stitntion  (Art.  7,  §  14,  amdt.  of  1874)  upon  the  audit,  allowance  or  pay- 
ment of  any  claim  against  the  state  which,  as  between  citizens  of  the 
state,  would  be  barred  by  lapse  of  time,  only  applies  where  a  tribunal 
bas  been  constituted  by  the  legislature  to  hear  and  determine  the  claim  in 
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controversy,  and  only  commences  to  run  from  the  time  of  the  constitution 
of  such  tribunal. 

5.  Claim  not  Barred.  The  claim  of  Cayuga  county,  recognized  by 
the  act  of  1885,  conferring  jurisdiction  upon  the  Board  of  Claims  to  audit 
it,  was  not  barred  under  section  14,  article  7  of  the  Constitution,  at  the 
time  of  the  passage  of  the  act,  for  the  reason  that  up  to  that  time  no  tri- 
bunal existed  before  which  the  claim  could  be  heard  and  adjudicated. 

6.  Validation  of  Claim.  The  act  of  1885  validated  the  claim  recog- 
nized thereby,  subject  to  adjustment  by  the  Board  of  Claims. 

7.  Reimbursement  op  County  not  a  Gift  to  a  Corporation.  The 
act  of  1885  was  not  an  infraction  of  the  provision  of  the  Constitution 
(Art.  8,  §  10,  amdt.  of  1874),  that  •*  neither  the  credit  nor  the  money  of 
the  state  shall  be  given  or  loaned  to  or  in  aid  of  any  association,  corpora- 
tion or  private  undertaking." 

(Argued  May  5,  1897;  decided  June  8,  18d7.) 

Appeal  taken  in  behalf  of  the  state  from  an  award  of  the 
Board  of  Claims,  made  December  21,  1887,  against  the  state 
in  favor  of  the  county  of  Cayuga. 

Tiie  material  facts  are  as  follows  : 

In  the  years  1873  to  1877,  inclusive,  several  convicts  in  the 
state  prison  at  Auburn  were  indicted  and  tried  in  the  county 
of  Cayuga  for  crimes  committed  in  the  prison.  In  three  of 
the  cases  the  indictments  were  for  murder  in  the  first  degree ; 
in  two  of  them  the  defendants  were  convicted  of  the  crime 
charged,  and  after  appeals  had  been  taken  and  the  convictions 
affirmed,  were  executed.  In  the  other  case  the  conviction  was 
for  murder  in  the  second  degree,  and  the  defendant  was  sen- 
tenced to  imprisonment  for  life.  The  indictments  in  the  other 
cases  were  for  assault  with  a  deadly  weapon,  or  with  intent  to 
kill,  and  upon  trial  the  defendants  were  convicted.  In  the 
prosecution  of  the  various  indictments  large  expenses  were 
incurred  and  paid  by  the  county  of  Cayuga.  In  the  supply 
bill  of  1876  (Chap.  193)  the  legislature  appropriated  "  the  sum 
of  five  thousand  dollars  or  so  much  thereof  as  may  be  neces- 
sary," to  reimburse  the  county  for  the  expenses  incurred  and 
paid  by  the  county  in  1873,  1874  and  1875  for  the  trial  of 
certain  convicts  named  in  the  act,  for  crimes  committed  dur- 
ing their  imprisonment.  It  was  provided  in  the  act  that 
payment   thereunder   should   be    made   by   the   state    treas- 
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urer  on    tlie   warrant    of    the    comptroller,   but  that   "no 
wanant  shall  be  issued   except  in  case  of  salaries,  until  the 
amounts   claimed   shall  have   been  audited  and   allowed   by 
the  comptroller,  who  is  hereby  authorized   to  determine  the 
same/'     The  county  appplied  to  the  comptroller  for  reim- 
bursement under  this  act,  but  he  practically  ignored  the  claim, 
construing  the  word  "  trial  "  in  the  act  to  mean  "  trial  fee," 
and  allowed  twenty  dollars  only  in  each  case  and  disallowing 
expenses.      The  county  refused   to  accept  the  sum   oflEered, 
which  was  less  than  two  hundred  dollars.     The  supply  bill  of 
1877  contained  a  similar  provision,  except  that  it  appropriated 
a  krger  amount,  but  the  item   was  vetoed  by  the  governor. 
The  supply  bills  of  the  years  1878,  1880  and  1882  also  con- 
tained appropriations  for  the  reimbursement  of  the  county 
for  expenses  paid  up  to  the  time  the  several  appropriations 
were  made,  but  these  items  were  also  vetoed  by  the  governor, 
as  was  also  a  bill  passed  in  1882,  to  refer  the  claim  to  the 
board  of  audit.    A  similar  bill  passed  in  1883  failed  to  become 
a  law  by  the  non-action  of  the  governor.     In  1885  the  legis- 
lature passed  the  act  (Chap.  428  of  the  Laws  .of  that  year) 
upon  which  the  present  controversy  arises.     It  is  entitled  "An 
act  to  authorize  and  empower  the  State  Board  of  Claims  to 
hear,  audit  and  determine  the  claims  of  Cayuga  and  Chemung 
counties  for  moneys  expended  in  the  trials  of  convicts  for 
crimes   committed   during    their    imprisonment  in   Auburn 
State  prison  and  in  the  State  Reformatory  at  Elmira,  and  to 
make  awards  therefor.-'     The  act  contains  but  a  single  section 
and  so  far  as  here  material  is  as  follows  :  "  Cayuga  county  is 
Iiereby   authorized  to  present  a  claim  to  the  State  Board  of 
Claims  for  moneys  expended  by  said  county  in  the  criminal 
prosecutions   and    convictions   of    Michael    Donohue,   John 
Coughlin,  Patrick  Eagan,  Thomas  C.  Hardy,  Patrick  Clifford, 
Edwin  Thomas,  Harvey  Thorpe  and  William  Barr,  and  each 
of  them,  for  crimes  committed  by  them  while  confined  in  the 
state   prison  at  Auburn.     And  the  said  Board  of  Claims  is 
hereby  authorized  and  required   to  hear  and  adjust  each  of 
said  claims,  including  the  expenses  of  executing  said  convic- 
30 
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tions,  and  award  the  amounts  thereof,  or  such  sums  as  said 
board  shall  consider  equitable  and  just." 

The  county  filed  its  claim  before  the  Board  of  Claims  for  the 
sum  of  $10,476.18  under  this  statute.  It  was  brought  to  a 
hearing  upon  proper  notice  to  the  attorney-general,  and,  after 
evidence  taken,  the  board  awarded  the  claimant  the  sum  of 
$8,383.24.  The  board  rejected  an  item  of  $2,090.60,  paid  by 
the  county  for  a  military  guard  to  protect  the  jail  during  the 
incarceration  therein  of  one  Thomas,  one  of  the  convicts  in 
the  state  prison,  who  was  tried  and  convicted  of  murder. 
The  case  comes  before  us  on  an  appeal  taken  by  the  state 
from  the  award  of  the  Board  of  Claims.  The  state  rests  its 
appeal  upon  the  sole  ground  that  the  act  of  1885  is  in  contra- 
vention of  certain  provisions  of  the  State  Constitution,  which 
are  referred  to  in  the  opinion. 

T.  K  Hancock  and  G.  D.  B.  Hdshrouck  for  appellant. 
The  Board  of  Claims  erred  in  its  finding  of  law  that  by  chap- 
ter 428  of  the  Laws  of  1885  the  state  assumed  a  liability  for 
the  moneys  expended  by  the  county  of  Cayuga  in  the  prose- 
cution of  criminals  for  crimes  committed  by  them  while  con- 
fined in  the  state  prison  at  Auburn.     {Lynch  v.  Nugent^  80 
Iowa,  429  ;  State  v.  Stauh,  40  Conn.  569 ;  Baldwin  v.  Ji£ayor^ 
etc,  2  Keyes,  398 ;  Cole  v.  State,  102  N.  Y.  52 ;  O'llara  v. 
Stats,   112  K  Y.   153;    Bowen  v.  State,  108  N.  Y.   169; 
Si2?pU  V.  State,  99  N.  Y.  284 ;   Rexford  v.  State,  105  X.  Y. 
229  ;  Stone  v.  State,  138  N.  Y.  132.)     The  claim  is  not  just  or 
equitable.     {In  re  Flathush,  60  N.  Y.  406 ;  Cole  v.  Staie^  102 
N.  Y.  53  ;  Weismer  v.  Vll  of  Dauglas,  64  K".  Y.  91  ;  EndUch 
on  Interp.  Stat.  §  271.)    The  claim  is  barred  by  lapse  of  time, 
(Const.  N.  Y.art.  7,  §  14;  L.  1876,  ch.  444 ;  L.  1883,  cli.  205; 
Corhings  v.  State,  99  N.  Y.  499;  Gates  v.  Stats,  12S  :N,  Y. 
221.)     If  the  state  by  the  act  of  1885  assumed  a  liability,  then 
the  act  is  in  effect  an  attempt  to  audit  and  allow  the  claim, 
and  is,  therefore,  unconstitutional.     (Const.  N.  Y.  art.  3,  §  19 ; 
WlUiayns  v.  Boynton,  147  X.  Y.  433 ;  Cole  v.  Stat^^  102  N. 
Y.  48.)     The  payment  of  tlie  state's  money  on    the    award 
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herein  would  constitute  a  gift  thereof,  and  such  payment  and 
award  are  prohibited  by  the  Constitution.  (Const.  N.  Y.  art. 
8,  §§  9,  10 ;  L.  1892,  ch.  685  ;  In  re  Flathush,  60  N.  Y.  406 ; 
People  ex  rel  v.  Loew,  102  N.  Y.  475  ;  96  N.  Y.  145 ;  13  N. 
Y.  149 ;  Perkins  v.  InhahitanU  of  Milford^  59  Me.  315.) 

John  D,  Teller  for  respondent.     Theaot  of  the  legislature 
authorizing  the  Board  of  Claims  to  hear  and  make  awards 
upon  the  claims  stated,  was  a  recognition  of  meritorious  serv- 
ices rendered  the  state,  which  converted  a  moral  obligation 
into  a  legal  liability.     (4  R.  S.  chap.  3,  tit.  2,  §  53 ;  1  R.  S. 
385.)     The  legislature  has  full  power  to  discharge  legal  or 
equitable  obligations  of  the  state,  and  the  exercise  of  such 
power  is  not  reviewable  by  the  courts.     {People  ex  reh  v. 
Dayton,  55  N.  Y.  367 ;  People  ex  rel.  v.  Keeler,  99  X.  Y. 
479 ;  Town  of  Guilford  v.  Supervisors,  13  X.  Y.  149.)     The 
legislature,  under  the  power  to  levy  taxes,  can  apportion  the 
public  burdens  among  all  the  taxpaying  citizens  of  the  state 
as  well  as  among  those  of  a  particular  section  or  division. 
{Town  of  Guilford  v.  Superviso?'s,  13  N.  Y.  143;  People 
ex  rel.  v.  Lawrence,  41  N.  Y.  141 ;  Gordon  v.  Comes,  47  N. 
Y.  608 ;  Tovm  of  Duaneshurgh  v.  Jenkins,  57  N.  Y.  189 ; 
People  ex  rel,  v.  Supervisors,  67  N.  Y.  115;  Darlinxjton  v. 
Mayor,  etc.,  31  N.  Y.  190 ;  Genet  v.   City  of  BrooUijn,  99 
N.  Y.  306.)     The  fact  that  an  assessment  has  been  had  and  pay- 
ment made  by  the  county,  and  that  the  purpose  of  the  legislature 
in  question  is  to  rehnburse  the  county,  does  not  render  the  act 
unconstitutional.     {Howell  \.  City  of  Buffalo,  37  X.  Y.  267; 
Lamh  v.  Connolly,  122  X.  Y.  536 ;   City  of  Pochester  v.  Town 
of  Rush,  80  X.  Y.  Z\\\Mayor\\  Nat.  Bank,  111  X.  Y.  446.) 
Chapter  428  of  the  Laws  of  1885  is  not  violative  of  section  16 
of  article  3  of  the  State  Constitution,  providing  tliat  no  pri- 
vate or  local  bill,  which  may  be  passed  by  the  legislature, 
shall  embrace  more  than   one    subject,  and    that    shall  be 
expressed  in  the  title.     {Conner  v.  Mayor,  etc.,  5  X.  Y.  285 ; 
In  re  Van  Antwerp,  56  X".  Y.  261 ;  People  ex  rel.  v.  Bunks, 
67  X.  Y.  568  ;    Wenzler  v.  Peoph^,  58  X.  Y.  516 ;  People  ex 
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rd  V.  Willsea,  60  N.  T.  507 ;  Board  Supra,  v.  AUen,  99  N. 
Y.  532 ;  CoU  v.  StaU,  102  N.  Y.  48.)  The  act  of  the  legis- 
lature authorizing  the  Board  of  Claims  to  audit  this  claim  and 
make  the  award  appealed  from  13  not  a  violation  of  section  10, 
article  8,  of  the  Constitution.  {Lewis  v.  State^  96  N.  Y.  71 ; 
SpUttorfy.  State,  108  N.  Y.  205;  People  v.  IngeraoU,  58  N. 
Y.  21 ;  People  ex  reL  v.  DayUyti^  55  N.  Y.  367 ;  Haasan  v. 
City  of  Rochester,  67  N.  Y.  535 ;  /71  re  TT.  S,  A.  <fe  P.  R 
R.  Co.,  115  N.  Y.  442 ;  In  re  N.  T.  <&  L.  I.  B.  Co.,  148  N. 
Y.  551.)  The  liability  assumed  by  the  state  in  the  act  of  1885 
did  not  involve  the  audit  or  allowance  by  the  legislature  of  a 
private  claim  or  account  within  the  meaning  of  section  19  of 
article  3  of  the  Constitution.  {Cole  v.  StaU,  102  K.  Y.  48.) 
The  claim  in  question  was  not  one  which,  as  between  citizens 
of  the  state,  wouhl  have  been  barred  at  the  time  of  the  pas- 
sage of  the  act  of  1885.  {O'llara  v.  State,  112  K  Y.  146; 
Taw  v.  St^te,  127  N.  Y.  195 ;  McMaster  v.  State,  108  N.  Y. 
555 ;  Evans  v.  Cleveland,  72  N.  Y.  486 ;  Lyon  v.  Park,  111 
N.  Y.  350 ;  Coxe  v.  State,  144  N.  Y.  396.)  The  provision  of 
the  Constitution  (Art.  7,  §  14)  as  to  the  limitation  of  claims, 
does  not  extend  to  this  claim  because  it  was  first  duly  presented 
within  the  time  allowed  by  law,  and  lias  been  prosecuted  with 
due  diligence  from  the  time  of  such  presentment.  {Corhings 
V.  State,  99  N.  Y.  491;  O'llara  v.  State,  112  N.  Y.  146; 
Coxe  V.  State,  144  N.  Y.  396  ;  Parmenter  v.  StaU,  135  N.  Y. 
154  ;  McMaster  v.  State,  108  N.  Y.  555  ;  Taw  v.  State^  127 
N.  Y.  195.)  It  was  proper  that  the  claim  should  have  been 
presented  by  the  board  of  supervisors,  and  that  the  award 
should  be  made  to  them.  (1  R.  S.  364,  §§  3, 4 ;  Wilde  v.  Bd. 
of  Suprs.,  9  How.  Pr.  315.) 

Andrews,  Ch.  J.  By  the  law  of  England  and  of  the 
American  states  indictable  offenses  are  to  be  tried,  subject  to 
certain  exceptions,  within  the  county  in  which  they  were 
committed.  In  this  state  from  an  early  period  the  state  has 
assumod  the  expense  of  maintaining  the  judiciary  of  the 
state  other  than  judges   of    local    courts,  but   the   expense 
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incurred  in  the  arrest,  indictment  and  prosecution  of  offenders 
other  than  the  expense  of  maintaining  the  judges  has  been 
imposed   by  statute   upon   the  several   counties    where  the 
proceedings  were  had  and  made  a  county  charge.     (1  Rev. 
Laws,  499,  §  17;  1  Rev.  St.  385,  §  3.)    An  exception  to  this 
general  policy  was  created  by  chapter  389  of  the  Laws  of 
1882.     By  that  statute  the  state  assumed  to  pay  the  expenses 
of  the  public  prosecution  and  trial  of  convicts  in  the  state 
prisons  and  in  the  state  reformatory  at  Elmira  for  offenses 
committed  by  them  during  their  imprisonment,  and  in  cases 
of  convictions  for  murder  in  the  first  degree  the  expense  of 
executing  the  sentence  and  judgment.     The  statute  was  pro- 
spective only  and  afforded  no  remedy  for  the  reimbursement 
to  counties  of  expenses  previously  incurred  and  paid  under 
the  antecedent  law,  in  the  prosecution  and  trial  of  persons 
for  crimes  committed  during  their  incarceration  in  the  penal 
institutions  mentioned  in  the  act.     The  reasons  which  influ- 
enced the  legislature  in  enacting  the  statute  of  1882,  shifting 
the  burden  of  enforcing  the  criminal  law  in  the  cases  men- 
tioned from  the  several  counties  and  placing  it  upon  the  state 
at  large,  are  obvious.     The  state  prisons  are  state  institutions 
estal>lished   for  public   and   general   purposes,  in  the  main- 
tenance  of   which   the   whole   state   is  interested.      Persons 
convicted  of  a  state  prison  offense  are  committed  to  these 
institutions  wherever  within  the  state  the  conviction  may  have 
been  had.    The  government  and  discipline  of  the  state  prisons 
are  vested  in  the  wardens  and  other  state  officers.     The  con- 
^'icts  are  under  their  exclusive  control.     The  county  in  which 
a  state  prison  may  be  located  has  no  voice  in  its  management, 
and   it  can  exercise  no  police  or  other  supervision  over  its 
inmates.     The  convicts  include  men  of  desperate  character, 
and  crimes  of  violence  committed  by  prisoners  are  frequent. 
The  legislature  may  well  have  considered  that  under  these  cir- 
cumstances it  was  just  that  the  burden  of  the  expense  of  admin- 
istering the  criminal  law  in  those  cases  should  not  be  bonie 
exclusively  by  the  locality,  but  should  be  made  a  charge  upon 
the  state  at  large.     There  can  be  no  doubt  that  the  act  of 
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1882  was  a  legitimate  exercise  of  legislative  power.     It  rests 
upon  the  power  of  taxation,  the  most  essential  attribute  of 
sovereignty,  necessary  to  the  very  existence  of  a  state,  and 
which  has  been  vested  by  the  people  in  the  legislature,  subject 
only  to  such  restrictions  and  limitations  as  may  be  found  in 
the  State  or  Federal  Constitution.     It  includes  the  power  to 
apportion  the  public  burthens  in  such  manner  as  may  seem 
best  to  the  legislature,  and  while  the  power  of  taxation  is  to 
be  exercised  for  public  purposes,  its  scope  is  not  to  be  narrowed 
by  refinement,  but  it  exists  in  unconfined  vigor,  except  where, 
by  express  language  or  necessary  implication,  its  exercise  is 
restricted  by  the  organic  law.     Speaking  of  the  power  of  the 
legislature,  Denio,  J.,  in  Town  of  Guilford  v.  Supervisors 
of  Chenango    Co.  (13   N.   Y.   143),  says :    "  Independently 
of  express  constitutional  restrictions,  it  can  make  appropria- 
tions of  money  whenever  the  public  well-being  requires  or 
will  be  promoted  by  it;  and  it  is  to  judge  of  what  is  for 
the   public  good.      It   can,  moreover,  under  the  power   to 
levy   taxes,   apportion    the   public    burthens   among   all   the 
tax  paying  citizens  of  the  state,  or  among  those  of  a   par- 
ticular section  or  political  division."     This  language  is  very 
broad,  and   if   it   goes  to  the  extent  of   affirming  an   irre- 
viewable  discretion  in  the  legislature  in  every  case  to  deter- 
mine when  taxation  pertains  to  the  public  good,  may  possibly 
admit  of  qualification,  but  as  exhibiting  the  general  scope  of 
the  taxing  power  is  forcible  and  true.     What  the  legislature 
did    by   the   act   of   1882   it  might  have  done  at  the  time 
the  state  prisons  were  established,  and   from    the  first  have 
made  the  expenses  of  the  trial  of  convicts  for  crimes  com- 
mitted   during    their    imprisonment,    a    state    instead    of    a 
county  charge.     The  same  reasons  for  this  departure  from  the 
general  policy  existed  then  as  in  1882,  and  if  such  an  enact- 
ment had  then  been  made,  the  present  question  would  nerer 
have  arisen.     The  expenses  which,  under  the  act  of  1885,  were 
to  be  reimbursed  to  the  county  of  Cayuga,  would  never  have 
been  charged  to  or  collected  from  the  county,  except  as  iucladed 
in  its  proportionate  part  of  the  general  tax  levy  of  the  state. 
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The    act  chap.  428  of   the  Laws  of  1885,  under  which 
the  award  was  made  by  the  Board  of  Claims,  from  which 
this  appeal   is  taken,  was  passed  after  many  prior  unsuc- 
cessful applications  to  the  legislature  by  the  county  of  Cayuga 
to  obtain  reimbursement  for  expenses  incurred  by  the  county 
iu  the  trial  of  convicts  in  the  state  prison  at  Auburn,  for 
crimes  committed  therein  in  1873  and  following  years  and 
prior  to  the  statute  of  1882.     By  the  statute  of  1885,  the  leg- 
islature recognized  the  justice  of  the  claim,  although  mani- 
festly it  had  no  legal  foundation.     The  expenditure  had  been 
incurred  and  paid  by  the  county  in  obedience  to  the  duty  cast 
upon  it  by  the  law  in  force  at  the  time,  a  duty  which  the  state 
could  lawfully  impose.     But,  in  the  apportionment  of  public 
burthens,  exact  equality  is  generally  impracticable,  and  in 
some  cases  great  injustice  is  done.     It  is  clearly  within  the 
scope  of  legislative  power  to  rectify  wrongs  of  this  character, 
and  if,  in  the  opinion  of  the  legislature,  one  county  or  political 
division  has  been  compelled  to  bear  more  than  its  proper  share 
of  taxation,  or  taxes  have  been  locally  assessed  and  paid,  which 
in  equity  should  have  been  charged  upon  the  whole  state,  there 
can  be  no  doubt  that,  in  the  absence  of  constitutional  limita- 
tion, the  legislature  may  remedy  the  injustice  and  direct  reim- 
bursement out  of  the  treasury  of  the  state.     This  would  plainly 
be  the  exercise  of  a  legislative  power,  and  the  act  of  1885  is 
unassailable,  unless  it  is  iu  conflict  with  some  restriction  or 
inhibition  upon  legislative  power  to  be  found  in  the  Constitu- 
tion.    It  is  not  claimed  that  the  Board  of  Claims  in  making 
the  award  exceeded  the  authority  conferred  by  the  act  of 
1885.     The  award  represents  the  sum  actually  expended  and 
piaid  by  the  county  of  Cayuga  in  the  prosecution  of  the  per- 
sons   mentioned,   and  in  the   execution   of    the   judgments 
rendered. 

/  Among  the  constitutional  objections  urged  to  the  act  is  one 
based  upon  section  19,  art.  III.  This  section  declares  that 
**  The  legislature  shall  neither  audit  nor  allow  any  private 
claim  or  account  against  the  state,  but  may  appropriate  money 
to  pay  such  claims  as  shall  have  been  audited  and  allowed  by 
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law."   Q^t  is  a  decisive  answer  to  this  objection  that  the  claim 
of  the  county  of  Cayuga,  recognized  by  the  act  of  1885,  and 
referred    to    the    Board    of    Claims,   was    not   a   "  private " 
claim    within    the    purview   of    the    section)     This    section 
first  became  a  part  of  the  Constitution  by  the  amendment  of 
1874.     It  was  intended  to  remedy  the  manifest  evils  of  special 
legislation  in  the  interest  of  private  claimants,  and  to  deprive 
the  legislature  of  the  power  to  pass  laws  which  directly,  and 
of  their  own  force,  should  allow  and  fix  the  amount  of  private 
claims  against  the  state.     The  practice  which  had  before  pre- 
vailed was  subject  to  great  abuses.     The  legislature  could  not, 
in  the  majority  of  cases,  act  intelligently  upon   the  subject, 
and  was  subject  to  influences  which  had  led,  and  were  likely 
to    lead,    to    acts   of   legislation  depleting  the   public  treas- 
ury for  the  benefit  of  ckimants  whose  claims  had  no  foun- 
dation in  law  or  equity.     The  section    interposed    an  obsta- 
cle  in    the    path    of    persons    asserting    unfounded    claims 
against    the    state.      It    required    their    audit    and    allow- 
ance   by    some    ofticer,   board    or    tribunal    designated    by 
law,  before    the   legislature    could    make   an   appropriation 
for  their   payment.      Private    claims    against   the   state,    up 
to  the  adoption  of  this  section,  mainly  arose  out  of  the  acts  of 
the  state  in  appropriating  lands  for  the  canals,  and  upon  con- 
tracts for  their  construction  and  improvement,  or  for  injuries 
resulting  to  persons  or  property  from  the  canals  or  their  man- 
agement.    Jurisdiction  to  hear  claims  of  this  general  character 
had  from  time  to  time  been  conferred  upon  the  canal  apprais- 
ers and  the  canal  board.     (1  Rev.  St.  225 ;  3  id.  147 ;   Laws 
of  1870,  chap.  321.)     But  the  legislature   was  nevertheless 
open  to  claimants,  and  statutes  were  passed  from  time  to  time 
directly  granting  relief.     It  is  plain,  in  view  of  contemporary 
history,  that  the  words  "private  claims"  in  section    19,  art. 
Ill  of  the  Constitution,  were  intended  to  designate  claims  of 
the  same  general  diameter  as  those  which  arose  in  connection 
with  the  administration  of  the  canal  system ;  that  is  to  say, 
claims  made  against  the  state  in  behalf  of  a  private  interest, 
as  distinguished  from  claims  of  a  public  character.     The  word 
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"  private  "  is  descriptive,  and  was  used  as  the  antithesis  to  the 
word  "public;"  and,  by  necessary  implication,  claims  of  a 
public  nature  are  not  included  within  the  inhibition.     That 
the  claim  made  by  the  county  of  Cayuga  for  reimbursement 
was  a  public,  as  distinguished  from  a  private  claim,  does  not^ 
we  tliink,  admit  of  question.     There  was,  in  a  proper  sense, 
but  one  party  to  the  transaction,  and  that  was  the  state,  and 
the  act  of  1885  was  merely  the  reapportionment  by  the  state 
of  the  burden  of  taxation  in  accordance  with  its  sentiment 
of  justice.     The  county  is  called  a  claimant,  and  its  demand 
for  reimbursement  the  presentation  of  a  claim  against  the 
state.     In  truth,  the  transaction  was  an  appeal  by  one  political 
division  of  the  state  to  the  sovereign  power  for  justice  in  the 
administration  of  the  common  interests.     The  county  had  no 
claim  such  as  one  individual  might  assert  against  another,  each 
standing  upon  his  own  rights  as  a  distinct  and  independent 
personality.     Counties   possess  quasi  corporate  powers,  but 
they  are  mere  trustees  of  the  public  rights  and  powers  con- 
ferred upon  them  as  the  agents  of  the  state.     Their  corporate 
capacity  is  superimposed  upon  them  by  the  sovereign  power. 
They  are  auxilliary  to  the  government  of  the  state  and  dis- 
chai^e  the  functions  imposed  upon  them  in  matters  of  tax- 
ation and  local  government  as  representatives  of  the  central 
and  supreme  authority.     (See  Darlington  v.  Mayor,  etc,,  31 
X.  Y".  164-196;  Dillon  on  Mun.  Corp.  §§  22,  23;  1  Rev.  St. 
364.)    It  was  as  a  representative  of  a  part  of  the  general  public 
that  it  urged  its  claim,  and  the  money  when  recovered  will  go 
into  its  treasury  and  be  applied  to  public  uses. 

It  is  further  claimed  that  the  act  attempts  to  validate  and 
aliow  a  claim  which  as  between  citizens  of  the  state  was  at  the 
time  of  its  enactment  barred  by  lapse  of  time,  in  violation  of 
sec.  14,  art.  VII,  which  is  as  follows :  "  Neither  the  legisla- 
ture, canal  board,  canal  appraisers,  nor  any  person  or  persons 
acting  in  behalf  of  the  state,  shall  audit,  allow  or  pay  any 
claim  ^which  as  between  citizens  of  the  state  would  be  barred 
by  lapse  of  time.  The  Hmitation  of  existing  claims  shall  begin 
to  run  from  the  adoption  of  this  section,  but  this  provision 
37 
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shall  not  be  construed  to  revive  claims  already  barred  by 
existing  statutes,  nor  to  repeal  any  statute  fixing  the  time 
within  which  claims  shall  be  presented  or  allowed,  nor  shall  it 
extend  to  any  claims  duly  presented  within  the  time  allowed 
by  law  and  prosecuted  with  due  diligence  from  the  time  of 
such  presentment ;  but  if  the  claimant  be  under  legal  disabil- 
ity the  claim  may  be  presented  within  two  years  after  such 
disability  is  removed." 

This  section  was  placed  in  the  Constitution  by  an  amend- 
ment in  1874,  at  the  same  time  as  section  19  of  art.  Ill,  before 
considered,  and  together  they  inaugurated  a  new  system  regu- 
lating the  audit,  allowance  and  payment  of  claims  against  the 
state.     They  established  two  cardinal  rules  upon  the  subject : 
Firsts  that  the  audit  and  allowance  of  private  claims  should 
be  made  by  some  body  or  authority  designated  by  the  legisla- 
ture, and  not  by  the  legislature  itself ;  second,  that  neither  the 
legislature  nor  any  other  authority  should  have  power  to  audit, 
allow   or  pay   any   claim   which  as  between  citizens  would 
be  barred  by  lapse  of  time,  excluding  from  the  operation  of 
the  section  existing  claims  not  already  barred  by  existing  stat- 
utes,  duly  presented  within  the  time  allowed  by  law  and 
diligently  prosecuted,  and  as  to  such  claims  the  limitation  of 
time  commenced  to  run  from  the  adoption  of  the  amendments. 
The  payments  made  by  the  county  of  Cayuga  were  made  in 
part  before  the  adoption  of  section  14,  art.  VII,  and  in  part 
thereafter.    The  act  of  1885  was  passed  twelve  years  after  the 
first  expenses  were  incurred  and  paid  by  the  county,  and  eight 
years  after  the  date  of  the  last  item  in  the  claim.    It  is  insisted 
that  the  act  of  1885  violated  section  19,  art.  Ill,  in  that  it  was 
a  legislative  allowance  of  the  clahn  in  question.      The  answer 
to  this  objection  has  already  been  given,  namely,  that  the  claim 
was   not  a  private  but  a  public  claim,  and  not  within  the 
purview  of  that  section.     But  we  are  not  to  be  understood 
by  giving  this  answer  to  the  objection  as  impliedly  assent- 
ing  to   the   proposition  that  if  it  had  been  a  private  claim 
the  legislative  recognition  of  its  justice  by  the  act  of  1885, 
and  the  authority  given  to  present  it  to  the  Board  of  Claims 
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and  the  investing  of  that  tribunal  with  jurisdiction  to  hear 
and  adjust  the  same  and  to  make  such  award  as  the  board 
shall  consider  just  and  reasonable,  was  an  allowance  of  the 
claim  by  the  legislature  within  the  prohibition  of  that  section. 
The  cAses  of  Cole  v.  State  (102  N.  T.  48)  and  O'lTara  v. 
State  (112  N.  Y.  146)  are  adverse  to  that  construction. 

But  the  objection  based  on  section  14,  article  7,  presents 
another  distinct  question.  That  section  prohibits  an  allowance 
of  any  claim,  either  by  the  legislature  or  any  other  body,  which 
as  between  citizens  would  be  barred  by  lapse  of  time.  Was 
the  claim  of  the  county  of  Cayuga  when  the  act  of  1885  was 
passed  (if  in  a  proper  sense  it  was  a  claim),  barred  under  this 
section  ?  That  act  for  the  first  time  created  a  tribunal  having 
jurisdiction  to  hear  the  claim.  It  could  not  have  been  pre- 
sented to  or  heard  by  the  canal  appraisers,  as  their  jurisdic- 
tion was  confined  to  claims  connected  with  the  canals.  The 
jurisdiction  of  the  board  of  audit  created  by  chapter  444  of 
the  Laws  of  1876,  extended  only  to  the  hearing  of  private 
claims  against  the  state,  except  such  as  could  be  heard  before 
the  canal  appraisers,  and  this  was  a  public  and  not  a  private 
claim.  The  jurisdiction  of  the  Board  of  Claims,  established 
by  chapter  205  of  the  Laws  of  1883,  and  which  succeeded  to 
the  jurisdiction  theretofore  conferred  upon  the  canal  appraisers 
and  the  board  of  audit,  was  likewise  limited  to  the  hearing  of 
private  claims  against  the  state.  The  claim  in  question  was 
not,  therefore,  cognizable  by  any  state  tribunal  prior  to  the 
act  of  1885,  which  conferred  jurisdiction  on  the  Board  of  Claims 
to  hear  it,  and  for  the  first  time  authorized  its  presentation 
and  audit.  It  is,  we  think,  the  reasonable  and  just  construction 
of  section  14,  article  7,  that  the  limitation  prescribed  thereby 
only  applies  in  a  case  where  a  tribunal  has  been  constituted 
by  the  legislature  to,hear  and  determine  the  claim  in  contro- 
versy, and  that  the  limitation  only  commences  to  run  from 
that  time.  It  is  clear  that,  as  between  individuals,  a  statute 
of  limitations  attaches  only  from  the  time  when  an  action  to 
enforce  the  right  asserted  may  be  commenced.  In  the  final 
clause  of  the  section  relating  to  existing  claims  they  are  not 
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barred  if  they  were  *'duly  presented  within  the  time  allowed 
by  law  and  prosecuted  with  due  diligence  from  the  time  of 
6uch  presentment/'     This  clause  wm  f  mnied  with  refereuce  to 
the  statutory  eyeteni  for  tlie  presentation  and  tlie  audit  of 
claiuifi  against  the  state  which  then  prevailed.     The  presenta- 
tion of  claims  mentioned  in  the  section  did  not  refer  to  the 
common  ri^ht  of  every  citizen  to  apply  to  the  legislature  for 
relief,  but  to  statutes  enacted  under  which  claims  could  te 
"  presented  "  and  where  the  right  of  prosecution  existed.     In 
such  cases  laches  in  presentment  or  prosecution  might  bar  the 
remedy.     It  cannot  be  supposed  that  it  was  intended  that  a 
different  nde  should  apply  to  claims  originating  after  the 
adoption  of  the  seetion,  and  ttiat  as  to  them  the  statute  was  to 
conunence  to  nm  in  the  absence  of  any  tribunal   for  their 
adjudication.     The  case  of  Parmenter  v.  State  (135  N.  Y. 
154)  is  a  direct  authority    ft»r    the    proposition    that    where 
there  is  no  tribunal  before  which  a  claim  can  be  heard  the 
liuntation  does  not  attach.     In  that  ca^e  the  Board  of  Claims 
made  an  award  against  the  state  on  a  contract  for  legislative 
printing.     The  claim  was  due  in  1876,  and  the  statute  under 
which  the  award  was  made  was  passed  in  1SS6.     The  state 
interposed  the  eonstitutiona]  limitation  as  a  defense.     Bnt, 
as  it  appeared  that  during  a  part  of  the  time  required   to 
be  counted,  the   right    to    prosecute    the  claim    before  the 
etate  board  had  been  takcTi  away,  it  was  held  that  the  claim 
was  not  barred.     It  is  not  necessary  to  inquire  whether  there 
IB  any  furtlier  answer  to  the  defense  based  on  the  lapse  of 
time.     It  is  iusii^ted,  on  the  part  of  the  plaintiff,  that   nnder 
the  case  of  O'llara  v.  State  (112  N.  Y.  146)  the  claim  luid  its 
origin   in  a  legal  sense  at  the  date  of   the  passage    of  the 
act  of  1SS5.     It  was  held  in  the  case  nieutioned  that  where 
the  state  has  received  a  benefit  in  property  or  services,  but 
under  circumstances  which  afford  uo  legal  ground  for  re m oner- 
atiou,  it  is  not  powerless  to  do  justice,  and  may  provide  for 
compeiisatioiij  although  more  than  six  yeai"s  had  eiape^ed  since 
the  benefit  was  received.     In  that  ease  the  court  applied  a 
principle  of  tlie  law  of  agency,  and  held  that  the  cAU^e  of 


j 


1897.]  Cayuga  County  v.  The  State.  293 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

action  must  be  deemed  to  have  arisen  when  the  state,  by  tlie 
law  then  nnder  consideration,  ratified  the  unauthorized  acts  of 
its  agents.  But  without  considering  whether  the  decision  in 
the  CyHara  case  is  applicable  here,  and  assuming  that  the 
demand  made  by  the  county  of  Cayuga  became  a  claim  within 
the  purview  of  the  Constitution  from  the  time  the  expenses 
were  incurred  and  paid,  we  rest  our  conclusion  on  this  point 
on  the  ground  that  when  the  act  of  1885  was  passed  the  claim 
was  not  barred  under  sec.  14  of  art.  VII,  for  the  reason  that 
up  to  that  time  no  tribunal  existed  before  which  it  could  be 
heard  and  adjudicated. 

The  appropriation  made  in  the  supply  bill  of  1876  appar- 
ently lapsed.  The  act  was  revocable.  {People  ex  rel.  C,  JV. 
Bank  v.  Board  of  Supervisors  Montgomery  Co.,  67  N.  Y. 
109.)  It  does  not  appear  that  any  formal  decision  was  made 
by  the  comptroller  on  the  application  of  the  county.  The 
county,  in  fact,  received  no  reimbursement  under  the  act, 
and  it  was  followed  in  subsequent  years  by  appropriations  for 
the  same  purpose  by  the  legislature,  which  were  vetoed  by 
the  executive.  When  the  appropriation  under  the  act  of 
1876  lapsed,  the  claim  of  the  county  did  not  stand  as  an 
adjudicated  or  legal  claim  against  the  state. 

The  point  that  the  act  of  1885  did  not  validate  the  claim, 
but  referred  it  to  the  Board  of  Claims  to  pass  upon  its  validity, 
is,  in  view  of  the  conceded  nature  and  legislative  history  of 
the  claim,  and  the  language  of  the  act,  untenable.  By  neces- 
sary implication  the  legislature  by  the  act  assumed  liability  to 
the  extent  of  the  money  paid  by  the  county  for  the  purposes 
mentioned,  and  it  was  left  to  the  Board  of  Claims  to  fix  the 
amount  as  should  appear  on  the  hearing  to  be  equitable  and 
just.  Nor  was  the  act  of  1885  an  infraction  of  sec.  10,  art. 
VIII  of  the  Constitution.  The  provision  for  reimbursement 
of  the  county  was  not  a  gift  of  money  of  the  state,  but  was 
intended  as  a  discharge  of  an  equitable  obligation,  although 
unenforceable,  which  in  the  judgment  of  the  legislature  rested 
upon  the  state.  Nor  was  the  county  of  Cayuga  a  corporation 
\^'itlnn  the  meaning  of  that  sectioji.     The  word  "  corporation  " 
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tLere  used  plainly  refers  to  private  anil  bii&iness  t^orpo rations, 
and  does  not  include  governmental  af^eiieies  such  as  counties 
or  towns. 

We  tliink  the  award  is  free  from  en'orand  it  should,  there^ 
fore,  be  affirmed. 

All  concur  (Haiqht,  J.,  iu  result). 

Award  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Margaeet  Callistek  and  IIkxhy  Likly,  as  Adtninistra- 
tors  of  JoH!^  Callister,  Deceased, 

Maboaret  Callister,  Individually,  ApjKdlant ;  Mary  Raek 
CLiFFE  et  al.,  Et*[i]Jondeiits  and  Appellants  ;  Margaicet  Cal- 
LisTER,  as  Administratrix  of  Kobert  Walker,  Deceased, 
Kespondent, 

1.    CojiTTttACT    F*)R     WOMAIS'S     BeRYICES  —  EfFECT     OF      BIaUKIAGB, 

Where  an  attcirney  employs  a  wonmn  ns  clerk  for  so  long  a  time  us  he 
practices  law,  payment  not  to  be  mnib'  until  he  retires  from  practice,  and 
the  partiea  nre  suliseqiiently  married  ^  tbe  contract  U  nierge^l;  the  hua- 
biind,  after  that  eveat,  is  entitled  to  her  services  and  she  cannot  rtTover 
for  so  eh  aa  are  rendered  durinir  the  i>eriod  of  the  married  relation  —  except 
fta  permitted  by  L.  1802,  cb,  594;  L.  18ftfl,  ch.  373. 

5.  Mariuko  Woman's  Act  of  1S48.  Bucb  u  contract  is  not  **  property  " 
within  the  meaning  of  the  Marrit^l  Wonien^a  Aet  of  1&48  (Ch.  200),  which 
continues  the  woman's  separate  property  after  marriage. 

3.  Maurikd  Women's  Act  of  184-Sh  The  Married  Women's  Act  of 
1848  does  not  save  from  extinguishment  by  marriage  of  the  parties,  a 
contract  relating  soleh'  to  personal  services  to  be  rendered  by  the  woman 
for  tbe  man,  for  a  consideration  nami^d. 

4h  Tkktimony  of  Deck  ask  d  Pehhon  —  Code  Crr.  Pro.  %  829.  By  the 
wortl  "  testimony/'  in  seetlnn  S2^\  of  tbe  Code  of  Civil  Procedure,  wHeh 
prohibiTd  an  interested  surri^or  from  testifying  in  his  own  behaif  as  to  a 
perssocal  trani^actiun  or  eominunication  between  Uimstlf  and  a  dt^^eaaed 
I>er&on,  except  where  '*  the  testimony  of  the  deceased  person  is  given  in 
evidence  concerning  the  aamc  tranjtoction  or  communication,"  U  meant 
sworn  statements  of  the  decefised  miide  on  some  prior  occasion. 

6,  Promissouy  Note  of  Deckasko  Pkhson — ^Code  Ctv.  Pro.  g  920. 
It  is  not  i mended  by  section  829  of  tbe  Code  of  Civil  Procetlure  that  when 
a  prtmiissory  note  or  other  in&truou  ut  executed  by  u  deceased  per^a  is 
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read  in  evidence  by  those  who  represent  him,  the  living  party  to  the 
document  can  testify  to  whatever  was  said  and  done  when  it  was  exe- 
cuted.   Such  a  document  may  be  "  evidence/'  but  it  is  not  *'  testimony." 

6.  Promissory  Note  op  Deceased  Person  —  Code  Civ.  Pro.  §  829. 
Upon  an  accounting  by  an  administratrix  she  presented  a  claim  for  services 
rendered  by  her,  against  the  estate  of  the  decedent,  her  husband.  Upon 
the  trial,  a  note  which  she  held  against  him  was  produced  by  the  adminis- 
tratrix at  the  request  of  the  next  of  kin,  who  offered  it  in  evidence,  and  it 
was  received,  under  the  objection  and  exception  of  the  administratrix. 
To  rebut  the  presumption  created  by  the  note,  as  against  the  individual 
claims  of  the  administratrix  for  services  rendered  her  husband  and  for 
moneys  received  by  him  from  and  for  her  prior  to  the  giving  of  the  note, 
she  was  offered  as  a  witness  in  her  own  behalf  to  explain  the  considera- 
tion of  the  note  and  the  circumstances  under  which  it  was  given,  which 
involved  her  testifying  to  a  personal  transaction  with  her  deceased  hus- 
band. The  objection  of  the  next  of  kin,  that  the  evidence  was  prohibited 
by  section  829  of  the  Code  of  Civil  Procedure,  was  overruled  and  the  evi- 
dence was  admitted.  Held,  that  the  testimony  of  the  cjaimant  was 
erroneously  received,  and  the  finding  predicated  upon  it  that  "the  note 
in  no  way  related  to  or  affected  the  other  dealings  "  between  the  parties, 
had  no  foundation  to  rest  upon;  that  without  that  finding  the  presump- 
tion would  be  that  the  giving  of  the  note  was  prima  facie  evidence  of  an 
accounting  and  settlement  of  all  demands  between  the  parties  due  at  the 
date  of  the  note;  and  that  the  ground  upon  which  the  admission  of  the 
evidence  tending  to  repel  this  presumption  is  sought  to  be  defended,  to 
wit,  that  when  the  note  was  put  in  evidence  by  the  next  of  kin  it  became 
the  "  testimony  of  the  deceased  person,"  within  the  meaning  of  the  statute, 
is  untenable. 

Matter  of  CaUister,  88  Hun,  87,  modified. 

(Argued  May  7,  1897;  decided  June  8,  1897.) 

Appeal  by  Margaret  Callister,  widow  of  decedent,  from  bo 
much  of  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  December  11, 
1895,  as  reversed  that  part  of  the  decree  of  the  Surrogate's 
Court  of  Ontario  county  which  adjudged  that  she  was  enti- 
tled to  recover,  individually,  a  certain  sum  of  money  from  the 
estate  of  John  Callister,  deceased. 

Also,  an  appeal  by  Mary  Eadcliffe  and  others,  next  of  kin 
of  decedent,  from  so  much  of  the  judgment  of  said  General 
Term  as  reversed  that  part  of  the  decree  of  the  Surrogate's 
Court  which  adjudged  that  Margaret  Callister,  as  administra- 
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trix  of  Robert  Walker,  deceased,  was  not  entitled  to  recover 
her  claim  as  such  against  the  estate  of  John  Callister, 
deceased. 

Margaret  Callister,  individually  and  as  administratrix  of 
Robert  Walker,  deceased,  filed  claims  against  the  estate  of 
John  Callister,  deceased,  which  were  objected  to  by  the  next 
of  kin.  A  reference  was  thereupon  made  to  hear  and  deter- 
mine, subject  to  confirmation  by  the  surrogate,  all  questions 
respecting  said  claims,  and  to  report  the  evidence  with  his  opin- 
ion. The  referee  having  reported  accordingly,  his  findings  of 
fact  were  adopted,  and  all  of  his  conclusions  of  law,  with  one 
exception,  were  confirmed  by  the  surrogate.  An  appeal  was 
taken  by  Margaret  Callister,  as  administratrix,  to  the  General 
Term  from  so  much  of  the  decree  of  the  surrogate  as  adjudged 
that  the  estate  of  said  John  Callister  was  not  indebted  to  her, 
as  such  administratrix,  in  any  amount  whatever.  Mary  Rad- 
cliffe  and  others,  as  next  of  kin,  appealed  from  so  much  of 
said  decree  as  directed  payment  of  certain  sums  of  money  to 
Margaret  Callister,  individually,  from  the  estate  of  said  John 
Callister.  The  decision  of  the  General  Term  was  "  That  each 
portion  of  the  said  decree  so  appealed  from  be,  and  the  same 
hereby  is,  in  all  things  reversed  on  questions  of  law,  and  that 
the  proceedings  herein  be,  and  they  hereby  are,  remitted  to 
the  said  Surrogate's  Court  for  action  upon  the  report  of  said 
referee." 

Further  facts  are  stated  in  the  opinion. 

James  C,  Smith  for  Margaret  Callister,  individually,  and  as 
administratrix  of  Robert  Walker,  deceased.  The  judgment 
is  appealable  to  this  court.  {Stimson  v.  Vroman^  99  N.  Y. 
74 ;  Produce  Bank  v.  Morton^  67  N.  Y.  199  ;  Moulton  v. 
Cornish^  138  N.  Y.  133.)  The  claimant  is  entitled  to  recover 
from  the  estate  the  amount  due  for  the  services  rendered  by 
her  as  a  clerk  or  copyist  under  the  contract  made  between  her 
and  the  intestate  before  their  marriage.  (L.  1848,  cli.  200  ; 
Power  V.  Lester^  23  N.  Y.  527 ;  hi  re  Bronsoii^  150  N.  Y. 
5  ;  Piigeri  v.  Reiner schmder^  32  N.  Y.  629.)     An  intended 
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husband  may,  by  valid  agreement  made  prior  to  or  concur- 
rently with  marriage,  relinquish  or  waive  his  right  to  the 
services  of  his  intended  wife,  except  so  far  as  considerations 
of  public  policy  prevent.  Neither  common  law  nor  statute 
stands  in  the  way.  {In  re  N.  Y.,  Z.  dB  W.  R.  R.  Co,,  98  N. 
Y.  447 ;  Foley  v.  Royal  Arcanum,  151  N.  Y.  196 ;  Brady 
V.  Nally,  151  N.  Y.  258  ;  L.  1860,  ch.  90,  §§  1,  2 ;  NasK  v. 
Mitchell,  71  N.  Y.  199 ;  L.  1896,  ch.  272,  §  21 ;  L.  1884,  ch. 
381 ;  L.  1892,  ch.  594.)  Independently  of  the  statutes  of  1848 
and  1849  the  claimant  is  entitled  to  the  agreed  compensation 
for  her  services,  upon  well-established  principles  of  equity. 
{Shepard  v.  SJiepa/rd,  7  Johns.  Ch.  57 ;  Story's  Eq.  Juris. 
§§  1368-1376 ;  Hendricks  v.  Isaacs,  117  N.  Y.  411 ;  Savage 
V.  O'JV^eil,  44  N.  Y.  298  ;  Woodworth  v.  Sioeet,  51  N.  Y.  8.) 
Should  it  be  contended  by  the  contestants  that  the  agreement 
is  one  which  by  its  terms  was  not  to  be  performed  within  a 
year,  and,  therefore,  was  void,  it  not  being  in  writing,  the 
position  is  untenable.  (2  R.  S.  135,  §  2,  subd.  1 ;  Dresser  v. 
Dresser,  35  Barb.  573  ;  Blake  v.  Voigt,  134  N.  Y.  69.)  The 
admission  of  the  testimony  of  the  claimant  concerning  the 
real  consideration  of  the  promissory  note  given  to  her  by 
the  intestate  and  put  in  evidence  by  the  contestants  was 
not  error.  {Sherman  v.  Mclntyre,  7  Hun,  592;  Dams 
V.  GaUagher,  55  Hxm,  593;  124  K  Y.  487;  85  N.  Y. 
641 ;  Smith  v.  Christopher,  3  Hun,  585 ;  Marsh  v.  Brmon, 
18  Hun,  319;  Wadsworth  v.  Heermans,  85  K  Y.  639; 
Holcomb  V.  Hokomh,  95  N.  Y.  316;  Glift  v.  Moses,  112 
N.  Y.  426 ;  Heyne  v.  Doerfler,  124  N.  Y.  505 ;  Potts  v. 
Maijer,  86  N.  Y.  302 ;  In  re  Scheiier,  5  Dem.  370 ;  Mer- 
ritt  v.  Campbell,  79  N.  Y.  625.)  The  judgment  of  the 
Supreme  Court  reversing  so  much  of  the  decree  of  the  surro- 
gate as  rejected  the  claim  of  Mrs.  Callister,  as  the  administrar 
trix  of,  etc.,  of  Robert  Walker,  deceased,  should  be  affirmed, 
and  the  claim  should  be  allowed,  with  costs  to  her  as  such 
administratrix.  {Austin  v.  Munro,  47  N.  Y.  360 ;  ScJiinittler 
V.  Simon,  101  N.  Y.  554 ;  C  Nat,  Bank  v.  Clark,  139  N. 
Y.  307  ;  F,  Nat  Bank  v.  Wallis,  150  N.  Y.  455 ;  Thmnpson 
38 


298  Matteb  of  Catjjster,  [June, 

Points  of  counsel.  [Vol.  It53, 

V,  WhUmar8\  100  N,  Y,  85 ;  Buekland  w  Gallup^  40  Hnn, 
61 ;  Bingham  y.  M.  A'^at  Bank,  41  Hun,  377;  i>.,  Acfe  W. 
li,  IL  Co.  V.  GUheH,  44  Hiiii,  201,) 

ir.  A,  Sntkerktiid  for  next  of  kin»     Under  tbe  stahite&, 
til e Be  claims  can  only  be  passed  npon   bj  the  surrogate  ATid 
upon  the  tinal  accounting  of  the  administrators.     The  decii^ion 
thereof,  tlierefore,  constitutes  part  of  the  final  decree,  and  it 
is  conceded  that  the  judgment  of  the  General  Term  is  prop- 
erly brought  into  this  court  by  an  appeal,     {StlmsoJi   v.  Vra- 
vi4i7iy  99  X.  Y,  74.)     The  clainx  of  Jlargaret  Callister  for 
services  cannot  stand,  and  the  surro^te  was  properly  reversed 
by  the  General  Term  as  to  this  item,     {Blwxhinskit  v.  //.  M, 
ilorne,  130  N,  Y.  497;  Hendricks  w  Isaacs,  117  N.  Y,  411; 
Porter  v.  Dunn,  131  N.  Y.  314 ;    Whit^tker  v,  WMiaker,  53 
N.  Y,  308 ;  Tyler  on  Infancy  [2d  ed,],  314  ;  L.  1848,  ch.  200, 
§  1.)     All  the  tmiiBactions  between  the  decedent  and  his  i*ife 
were  settled  and  adjusted  by  the  giving  of  a  note  to  the 
claimant  by  the  decedent,  January  1,  1-S84,  for  t!ie  sum  of 
$lj200;   and  the  testimony  of  the  claimant,  by   winch   she 
attempted  to  avoid  tlie  legal  effect  of  this  notej  was  incom- 
petent under  section  839  of  the  Code.     (Lake  w  Tys^n^  6 
N,    Y,    4C1 ;   A^ai/  V,    Ourlei/,  113  N,   Y,    575 ;  Koehler  y, 
Adler,  78  N.  Y.  287 ;  Poucher  v.  Scoff,  98  N.  Y,  422 ;  Man^ 
cheater  w  Braedner,  107  N.  Y-  346 ;  Eujhme  v.  Strmig^  4^ 
Hun,  16 ;  Blaf^k  v.  White,  10  J,  &  S.  446  ;  Proctar  v,  rhom/h 
ao^iy  13  Abb.  [X.  d]  352 ;  Pichmond  v.  Pichnimtd,  3  Alb,  Ij.  J. 
252 ;  ASimmon-s  v.  Havens,  101  N,  Y.  433.)     In  the  aVist^nce 
of   explauation   the  presumption   arising  from  the  delivery 
of  a  check  is  that  it  was  delivered  in   payment  of  a  debt, 
and  not  as  a  loan.     (>Y«//  v.  Ckirley,  113  K.  Y.  575  ;   I^oeh- 
ler  V.  Adier,  78  K.  Y.  287;  Pottcher  \\  Seotty  98    ?s.  Y. 
422;  Maficke^fer  \\  Braedn*^}\  107  X.  Y.  346;  Ei(fhmif    v. 
Sirong,  49  Hun,  16  ;  Bluck  v.   White,  10  J.  &  S.  44t^  ;    Proc- 
tor V.  Thampso7i,  13  Abb.  [X,  €.]  352  ;  Pichmond  v.    liich- 
mofifi,  3  Alb.  L.  J.  252.)     It  wa«  the  duty  of  tlie  administra- 
trix of  Kobert  Walker  t<i  pay  the  debts  owing  by  hi&    estate. 
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and  in  the  absence  of  evidence  it  cannot  be  argued,  much  less 
presumed,  that  the  check  in  question  was  given  for  any  other 
purpose.  {Church  v.  Howard^  79  N.  Y.  416 ;  Hill  v.  Buck- 
minister,  5  Pick.  391 ;  Cobb  v.  Zunt,  4  Greenl.  503,  507 ; 
Emerson  v.  Thompson,  16  Mass.  429-431 ;  Matoon  v.  Clapp, 
8  Ohio,  248  ;  Helm  v.  Steele,  3  Humph.  72 ;  Dobyns  v.  Dana, 
4  Dana,  220.) 

Vann,  J.  On  the  8th  of  September,  1888,  John  Callister, 
a  resident  of  Ontario  county,  died  intestate,  leaving  a  widow, 
Margaret  Callister,  since  appointed  his  administratrix,  and 
certain  collateral  relatives,  who  were  his  next  of  kin.  The 
value  of  his  personal  estate  was  about  $100,000  and  his  real 
estate  was  worth  nearly  as  much  more.  The  appeal  brought 
by  Mrs.  Callister,  individually,  involves  several  distinct  and 
independent  claims  for  money  that  she  alleges  was  due  to  her 
from  her  husband  at  the  time  of  his  decease.  Those  claims, 
so  far  as  it  is  necessary  to  now  consider  them,  and  the  facts 
relating  thereto  as  found  by  the  surrogate,  are  as  follows  : 

1.  "  Said  intestate  and  said  Margaret  Callister  intermarried 
on  the  6th  day  of  May,  1857,  and  lived  together  as  husband 
and  wife  until  his  death.  At  some  time  and  about  one  year 
preceding  such  marriage,  the  intestate,  who  was  a  practicing 
lawyer,  employed  Margaret  Callister,  then  unmarried,  as  a 
copyist  or  clerk  in  his  office,  and  agreed  to  pay  her  therefor  at 
the  rate  of  five  hundred  dollars  a  year,  the  employment  to 
continue  as  long  as  he  practiced  law,  payment  not  to  be  made 
nntil  he  retired  from  practice;  and  the  intestate  practiced 
law  until  the  time  of  his  death.  The  rendition  of  services 
under  such  agreement  commenced  one  year  pri9r  to  such  mar- 
riage and  continued  to  the  time  of  the  death  of  the  intestate, 
and  after  such  marriage  he  recognized  his  agreement  to  pay 
for  such  services  by  verbal  statements  and  the  entry  of  an 
item  in  one  of  his  account  books  under  date  of  October  23, 
1862.  On  the  said  23d  day  of  October,  1862,  the  intestate  paid 
to  said  Margaret  Callister,  on  account  of  such  services,  the  sum 
of  five  dollars,  and  never  paid  her  any  other  sum  on  account 
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tliereof*"  The  referee  rejected  all  of  the  claim  presented 
tiTider  this  contraet,  except  the  sum  of  1495,  with  interest 
thei-eon  from  August  23,  lS88j  but  the  surrogate  allowed  the 
entii'e  claim,  amounting,  with  interej^tj  to  $22,197.43,  while 
the  Greneral  Term  allowed  uo  part  thereof,  not  even  for  the 
aervieea  rendered  before  marriage. 

Said  c<m tract,  however  extraonlinary  and  inipix)bab]e  it 
may  appear,  must,  for  the  purpose  of  this  appeal,  be  accepted 
as  foimd  by  the  surrogate^  because  the  evidence  is  not  printed 
in  the  appeal  book,  and  both  parties  rely  upon  the  findings  a^ 
made.  At  the  date  of  the  contract  but  slight  advance  Ijad 
been  made  in  legislation  toward  relieving  married  women 
from  t!ie  harsh  features  of  the  common  law  with  reference  to 
the  ownership  of  personal  property  and  the  control  of  real 
estate  belonging  to  them  at  the  time  of  marriage.  Only  the 
pioneer  act  of  1848,  a.^  amended  in  1849,  was  then  in  force, 
whicli  provideti  that  the  real  and  personal  property  of  any 
woman  marrying  thereafter  and  the  rents,  issues  and  profits 
thereof,  should  not  be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  for  his  debts,  but  shouhl  continue  lier  sole  and 
separate  property  as  if  she  wei-e  single.  (L,  1848,  ch,  200, 
§  1  ;  L.  1849,  ch.  375.)  By  sub^erjucnt  sections  the  property 
of  women,  then  married,  was. in  like  manner  secured,  and  the 
right  to  take  by  inheritance,  gift,  grant,  devise  or  bequet^t 
from  any  person  except  the  husband,  was  conferred.  (Id.  |§  3 
and  3.)  The  great  enabling  act  of  1S60,  liowever,  had  not 
been  passed ,  and  the  I'ight  of  a  married  woman  to  acquire 
property  by  her  trade,  business,  labor  or  services,  carried  on 
or  performed  on  her  sole  and  eei>arate  account,  did  not  exist. 
(L,  1^00,  ch.  90;  L,  1862,  eh.  172,)  While  she  could  hold 
her  property  after  niarriage  the  same  as  before,  and  could 
take  by  gift  or  grant  from  others  ilian  her  husband,  notwith- 
standing her  marriage,  she  conld  not  create  property  by  going 
into  business  and  was  not  entitled  to  her  own  earnings,  even 
for  services  rendered  on  her  own  account.  Such  was  the  law 
wOicn  tlie  contract  under  consideration  was  made  between 
Margai^t  Walker  and  John  Cal lister.     That  contract  was,  of 
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csouree,  valid  in  all  respects  until  the  intermarriage  of  the 
parties  thereto,  but  from  that  time  forward  and  by  virtue 
thereof,  the  husband  became  absolutely  entitled  to  the  services  of 
his  wife  without  paying  for  the  same.  {Blaechinaka  v.  How- 
ard Mission  ds  Home,  130  N.  Y.  497 ;  Colemcm  v.  Burr,  93  N. 
Y.  17 ;  Birkbeck  v.  Ackroyd,  74  N.  Y.  356 ;  Reynolds  v.  Robin- 
son,  64  K  Y.  589 ;  Whitaker  v.  Whitaker,  52  N.  Y.  368 ; 
Bishop  on  Married  Women,  §  472 ;  9  Am.  &  Eng.  Encyc.  of 
Law,  817 ;  Tyler  on  Infancy  &  Coverture,  314.)  By  entering 
into  the  marriage  contract  she  impliedly  agreed  to  render 
services  for  her  husband  without  payment  therefor,  and, 
while  she  was  not  obliged  to  serve  ajs  a  clerk  in  his  office,  if 
she  did  so  voluntarily  she  could  not  enforce  any  promise  of 
payment,  however  solemnly  made.  {Blaechinska  Case,  sfwpra, 
p.  502.)  The  right  of  the  husband  to  his  wife's  services  was 
an  essential  part  of  that  contract,  the  same  as  his  obligation 
to  support  her.  As  was  said  by  this  court  in  Porter  v.  Dunn, 
decided  in  March,  1892  (131  N.  Y.  314,  317),  "the  legislation 
in  this  state  upon  the  subject  of  the  rights  of  married  women 
has  only  resulted  in  abrogating  their  common-law  status  to  the 
extent  set  forth  in  the  various  statutes.  They  have  not  by 
express  provision,  nor  have  they  by  implication,  deprived  the 
husband  of  his  common-law  right  to  avail  himself  of  a  profit 
or  benefit  from  her  services."  The  contract  made  before 
marriage  to  perform  services  for  compensation  and  the  con- 
tract made  by  marriage  to  perform  services  without  compen- 
sation could  not  both  exist  at  the  same  time.  There  was  a 
pervading  and  irreconcilable  conflict  between  them,  and  hence 
the  presumption  of  law  is  that  the  later  contract  so  modified 
the  earlier  as  to  abrogate  or  supersede  it.  While  there  may 
be  ante-nuptial  contracts,  made  in  view  of  marriage  and  to  be 
enforced  thereafter,  there  can  be  no  modified  or  conditional 
marriage  contract,  whereby  the  services  of  the  wife  are 
excepted  from  the  usual  effect  of  marriage.  Necessarily  all 
marriage  contracts  are  alike  in  their  legal  operation,  which 
cannot  be  changed  by  agreement  nor  modified  in  any  way 
except  by  legislation.     Hence,  the  marriage  contract  between 
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Mr.  and  Mrs,  Callister  eoiild  not  be  inadej  and,  from  it& 
nature  J  could  not  exist  without  destroying  the  previous  con- 
tract for  clerieal  iiiervieef>j  whicli,  in  the  absence  of  an  expreasj 
tindiug,  we  must  assume  was  not  made  in  contemplation  of 
uiiirrtage.  The  facts  found  do  not  penmt  the  inference  that 
lie  intended  bv  the  agreement  of  1S56  to  waive  hi^  eoinmoiv- 
law  right  to  her  ifcrviccs  if  he  should  subsequently  marry  her, 
for  there  is  nothing  to  indicate  that  they  then  contemplated 
uiarriage.  The  contract j  as  found,  is  pi^snmcd  to  cndirnce 
all  the  stipulations  of  the  parties,  and  its  failure  to  state, 
directly  or  indirectly,  that  it  was  made  in  view  of  marriage, 
and  the  absence  of  any  fact-  indicating  that  marriage  had  tlieri 
been  thought  of,  exclude!^  the  subject  of  waiver  from  con- 
sideration. What  took  place  after  marriage  by  way  of  ratiti- 
cation,  performance  or  partial  payment,  could  not  change  the 
al)ligation  assumed  by  either  party  when  they  intermarried. 
It  was  not  until  after  the  death  of  Mn  Callister  that  there 
was  legislation  whicli  would  enable  a  husband  to  make  a  valid 
and  enforceable  promise  to  his  wife  to  pay  her  for  her  personal 
services,  rendered  apart  from  a  separate  business,  (L.  181>2, 
eh,  504;  L.  181*6,  eh,  372;  Hendricks  v.  Imaea,  117  K  Y. 
411,  419.) 

The  learned  counsel  for  Mrs.  Callister  founds  his  argument 
in  support  of  lier  claim  upon  the  theory  that  as  her  contract 
was  a  ehose  in  action,  and  hence  property,  protected  by  tiie 
act  of  184^,  it  survived  the  marriage  ceremony,  and  was 
enforceable  thereafter  tliesame  as  it  was  before.  That  would 
perhaps  bo  true  if  the  contract  were  not  incapable  of  {perform- 
ance  after  marriage,  because  it  would  violate  the  theory  of 
al)solute  unity  of  husband  and  wife.  A  man  cannot  be  enti- 
tled to  the  services  of  his  wife  for  nothing  by  virtue  of  a 
uniform  and  unchangeable  marriage  contract^  and  at  the  same 
tijtie  be  under  oldigatiori  to  pay  her  for  those  services  by  virtue 
of  a  contract  made  before  marriage.  She  carmot  be  his  wife 
and  his  hired  servant  at  the  same  time,  in  the  absence  of  leg- 
islation permitting  her  to  contract  with  him  for  her  serviee?^. 
Tliat  would  be  inconsistent  with  the  marriage  relation  and 
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disturb  the  reciprocal  duties  of  the  parties.     The  earlier  con- 
tract, which  is  subject  to  change  at  will,  must  yield  to  the  later, 
which  the  law  makes  final  and  unalterable.     Certain  cases 
are  relied  upon  by  counsel  which  hold  that  contracts  made 
between  husband  and  wife  before  marriage  were  not,  after  the 
act  of  1848,  extinguished  by  their  matrimonial  union  as  they 
had  l)eeu  previously  at  common  law.     {Power  v.  Lester^  23 
X.  Y.  527 ;  Dygert  v.  Bemerschnider,  32  N.  Y.  629.)     It  is 
undoubtedly  true  that  a  contract  made  between  a  man  and  a 
woman  before  they  were  married,  relating  solely  to  property 
and  not  to  services  springing  from  the  marital  relation,  would 
not  l)e  extinguished  by  their  marriage  after  the  passage  of 
said  act.     There  is  no  reason  why  any  ante-marriage  agree- 
ment,  that  is  not  inconsistent  with  the  marriage  contract, 
should  not  survive  the  latter  when  the  legislature  had  declared 
that  the  property  of  any  woman  marrying  after  a  certain  date 
should  continue  her  sole  and  separate  property  as  if  she  were 
single.      As  to  such  a  contract  the  wife  might  well  be  regarded 
as  t^ferne  sole  in  the  performance  of  the  agreement  as  well  as  in 
the  making  of  it.    Where,  however,  the  contract  related  solely 
to  personal  services  to  be  rendered  by  the  woman  for  the  man 
for  a  consideration  named,  and  she  subsequently  agreed  either 
expressly  or  impliedly  to  render  those  services  for  nothing, 
the  later  agreement  necessarily  supplanted  the  earlier  because 
both  could  not  exist  at  the  same  time.     It  was  an  implied  part 
of  the  marriage  contract  between  Mr.  and  Mrs.  Callister  that 
her  services  should  belong  to  him  without  other  compensation 
than  support,  maintenance  and  the  discharge  of  other  obliga- 
tions arising  from  the  marital  relation.     As  the  common  law, 
in  force  at  the  time,  made  this  a  part  of  that  contract,  beyond 
the  power  of  the  parties  to  change  or  modify  it,  he  became 
entitled  to  her  services,  precisely  the  same  as  if  no  contract 
had  been  made  between  them  before  marriage.      The  prior 
contract  ceased  to  exist  by  operation  of  law,  except  in  so  far 
as  it  had  been  performed  at  the  date  of  the  marriage.     This 
would  entitle  Mrs.  Callister  to  recover  the  contract  price  for 
only  one  year,  less  the  amount  paid  thereon  during  the  life- 
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time  of  her  Imebandj  unless  she  is  precluded  bj  the  presump- 
tion of  a  settlement  arising  from  tlie  givuig  of  a  note  by  her 
to  her  husband  on  the  first  of  January,  1884,  which  will  be 
conaidei-ed  hereafter, 

2,  The  facts  in  relation  to  the  second  claim  of  Mrs,  Callis- 
ter  were  found  by  the  surrogate  as  foUows  : 

*' As  depository  of  his  said  wife  in  her  individual  capacity, 
the  intestate  received  from  and  for  Jier  moneys,  the  amount 
so  held  by  him  at  the  time  of  hij*  death  being  $^,680.93. 
The  various  items  making  up  said  last-mentioned  amount  are 
as  follows:  1850,  Mareh  23,  $2,267;  March  23,  |26.67; 
April  22,  |2  ;  Oct.  27,  $31.47 ;  1S61,  Nov.  29,  $2 ;  1S62, 
July  10,  14 ;  Oct.  28,  $4  ;  1886,  FeL  25,  $162,25  ;  1887,  Oct. 
17,  $21 ;  1887,  $40  ;  1887,  Jan.  3,  $1,37 ;  1888,  Jan,  31,  $50 ; 
1888,  May  17,  $75.17.     Total,  $ia,6S6.*>3/* 

This  claim  was  allowed  by  the  referee  and  the  surrogate, 
but  was  reversed  by  the  General  Term,  no  reason  being  given 
for  reaching  that  conclusion. 

As  to  the  items  that  accrued  prior  to  tlie  giving  of  said 
promissory  note  on  tlie  first  of  January,  1884,  there  may  be 
no  right  of  recovery,  owing  to  the  presumption  of  an  account- 
ing and  settlement,  in  the  absence  of  explanation,  but  as  to 
the  rest,  Mrs.  Callister  was  clearly  entitled  to  a  judgment. 
As  no  claim  to  the  contrary  has  been  made  upon  this  appeal, 
discussion  is  unnecessary. 

3.  Mrs.  Callister  bases  her  third  claim  against  the  estate  of 
her  husband  upon  the  following  facts,  as  found  by  the 
surrogate  : 

*'  The  said  Margaret  Callif^ter  is  the  holder  and  owner  of  a 
promiss*>ry  note  made  by  the  intestate  dated  January  Ist,  1884, 
to  secure  the  payment  of  the  sum  of  $1,200  with  interest. 
Tlie  consideration  for  the  said  note  was  money  which  the  said 
Margaret  Callister  had  accumulated  for  the  purj^K>se  of  pur- 
chasing oil  paintings  and  household  decorations,  and  wliich 
was  given  to  her  husband  at  or  about  the  time  he  made  and 
delivered  to  her  the  said  promissory  note  ;  there  was  no  other 
consideration  for  said  note,  and  there  was  no  accounting  or 
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settlement  of  accounts  between  the  said  parties  when  the  note 
was  given,  and  the  note  in  no  way  related  to  or  affected  the 
other  dealings  and  transactions  hereinabove  stated." 

The  referee  and  the  surrogate  permitted  a  recovery  for  the 
amount  of  the  note,  but  the  General  Term  reversed  this  part 
of  the  judgment  also,  without  giving  any  reason  therefor. 
No  defense  to  the  note  was  shown,  and  the  learned  counsel 
for  the  next  of  kin  admits  that  Mrs.  Callister  is  entitled  to 
recover  the  amount  thereof. 

An  important  question  arises,  however,  in  connection  with 
said  note  which  requires  consideration.     Upon  the  trial  the 
counsel   for   the   ixext  of    kin  called  for    this  note,  which, 
although  included  in  the  claim  of  Mrs.  Callister,  had  not  been 
ofiFered  in  evidence  by  her.     The  note  was  thereupon  produced 
by  her  counsel,  who  conceded  that  the  signature  thereto  was 
that  of  the  decedent,  and  it  was  then  read  in  evidence  under 
her  objection  and  exception.     The  next  of  kin  thus  established 
a  debt  in  favor  of  their  adversary  for  the  purpose  of  raising 
the  presumption  that  all  pre-existing  accounts  and  demands 
between  the  parties  were  settled  by  the  giving  of  the  note. 
Id  order  to  repel  this  presumption,  Mrs.  Callister  was  called 
as  a  witness  in  her  own  behalf,  and  asked  in  substance  what 
the  note  was  given  for,  and  what  was  said  and  done  between 
her  husband  and  herself  at  the  time  it  was  given.     Notwith- 
standing the  objection  that  this  called  for  a  personal  transaction, 
and  was  hence  incompetent  under  section  829  of  the  Code,  she 
was  permitted  to  testify  to  a  state  of  facts  warranting  the 
finding,  as  subsequently  made,  that  "there  was  no  accounting 
or  settlement  of  accounts  when  the  note  was  given  and  "  that 
*'  the  note  in  no  way  related  to  or  affected  the  other  dealings  " 
between  the  parties.     The  various  rulings  admitting  this,  evi- 
dence were  duly  excepted  to  and  they  are  now  defended  upon 
tire  ground  that  when  the  note  was  put  in  evidence  by  the 
next  of  kin,   it   became   "the   testimony   of   the     *     *     * 
deceased  person  "  within  the  meaning  of  the  statute.     Section 
829  of  the  Code,  after  prohibiting  an  interested  survivor  from 
teastifying  in  his  own  behalf  as  to  a  personal  transaction  or 
39 
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comiuunication  between  himself  ftnd  a  deceased  person,  makes 
two  exceptions  to  the  general  prohibition,  viz, :  Where  the 
personal  representative  of  the  decedent  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  deceased  i^erson  is  given 
in  evidence  concerning  the  same  transaction  or  eommuDiea- 
tit>n.     The   last   clanse   apphes   to  both   exceptions,  for  the 
examination    of   tlie    representative   must  be  concerning  the 
same  transactioiij  as  well  m  the  testimony  of  the  deceased,  iti 
order  to  open  the  door.     The  iirst  exception   \in&  no  apphca- 
tioii  to  this  case,  for  no  one  was  exairnned  in  h^elialf  of  the 
next  of  kin,  who  derived    tlieir  title  from  the  decedent  and 
stand  in  the  place  ordinarily  occupied  by  the  personal  repre- 
sent ativt-^     Whether    the   second    exception    applies   or  not, 
depends  upon  the  meaning  of  the  word  "  testitnony  "  as  thu^ 
Ufied  in  the  statute.     There  is  a  distinction  lietween  testimony 
and  evidence,  for  the  former  means  statements  made  under 
the  sanction  of  an  oath,  while  tlie  latter,  which  include^a  the 
former,  but  is  more  couiprehensive,  means  whatever  is  received 
t^D  estahlifeh  or  disprove  an  alleged  fact.     Testimony  is  per- 
sonal, for  it  is  t!ie  uttemnce  under  oath  of  a  person,    wlule 
evidence  may  he  either  documentary  or  orah     When   a  care- 
fnlly  drawn  statute  relating  to  evidence,   aiming  to  preserve 
etpiality  and  to  pi-event  unfair  advantage,  speaks  of  ''  tlie  tes- 
tinKJJuy  of     *     *     *     the  deceased  person  "  as  "  given  in  evi- 
dence," we  think  it  means  hy  testimony  the  sworn  sfatements 
of  the   deceased   ma^lc   on  some  prior  occasion,     {/^t/on   v. 
Mif^l'ei\  141  N.  Y.  225,  231.)     This  construe  Hon  is  in    accord 
both  with  the  object  of  the  statute  and  the  language   used  in 
it»     The  context  also  shows  that  tlie  legislature  intended  to 
give  the  word  it&  ordinary  meaning,  as  plainly  appears  frouk 
the  next  section.     (§  830.)     The  promissory   note    ^iven  bj 
J«>hn   C'alliriter   to   hia   wife    was   evidence,  but   it    was  not 
the   testimony   of  a  deceased  person.     It  would  l>e  a  loose 
and   dangerous   construction    to   hold   that   when   an  instrn- 
juent   executed    by   a   dead   man    is   read   in    evidence    bv 
those    who    represent   him,    tlie    living    party    to    the    docu- 
ment   ca!i    testify   to    whatever    was   said  and    done    wheu 
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it  was  executed.  As  was  said  by  the  General  Term  :  "  If 
this  ruliug  is  sustained,  then  in  all  cases  the  evidence  created 
by  a  writing  between  the  living  and  the  dead  may  be  over- 
thrown by  the  evidence  of  the  living  as  to  the  transaction  out 
of  which  the  writing  was  created,  while  the  lips  of  the  other 
party  are  closed,  thus  defeating  the  wise  purpose  of  section 
829."  We  find  no  well-considered  case  that  so  holds.  The 
cases  in  this  court  relied  upon  to  sustain  the  rulings  excepted 
to  are  Wad^warth  v.  Heer7naiis  (85  N.  Y.  639)  and  Potts  v. 
Mayer  (86  N.  Y.  302).  In  the  former  it  was  expressly  held 
that  the  inquiries  did  not  involve  a  personal  transaction,  and 
in  the  latter  the  sworn  testimony  of  the  deceased  person,  as 
given  by  him  on  a  former  trial,  was  read  in  evidence  before 
the  survivor  of  the  transaction  was  permitted  to  give  his  ver- 
sion of  the  same  matter. 

It  is  well  settled  that  in  an  action  brought  by  an  executor 
upon  a  promissory  note  against  the  maker  thereof,  the  latter 
cannot  testify  as  to  the  consideration,  when  it  involves  a  per- 
sonal transaction  with  the  deceased  payee.  (  Van  Alstyne  v. 
Van  Ahtijne^  28  N.  Y.  375  ;  Alexandei^  v.  Diitcher^  70  N.  Y. 
3S5.)  Even  wlien  the  executor  as  plaintiflE  proves  by  a  witness 
certain  conversations  between  the  deceased  and  the  defendant  at 
a  certain  place,  while  the  latter  may  testify  that  such  witness 
was  never  present  at  that  place  when  any  conversation  was  had 
between  him  and  the  deceased,  he  cannot  testify  as  to  anything 
that  was  or  was  not  said  between  them.  {Pinney  v.  Orthj  88 
N.  Y.  447.)  In  Lyon  v.  Bicker  {supra)  this  court  said : 
"  When  the  plaintiff  proved  by  tliird  parties  the  declarations 
of  the  deceased  grantor  made  at  a  different  time  and  upon 
another  occasion  than  the  transaction  between  the  deceased  and 
this  defendant,  those  declarations  so  proved  did  not  become 
the  testimony  of  the  deceased  given  in  evidence  within 
the  section  of  the  Code  under  consideration.  Although 
declarations  against  interest  are  admitted  the  same  as  if 
the  declarant  wei"e  present  and  testified  in  person,  yet 
proof  of  such  declarations  by  competent  third  parties  is 
not^  within  the  meaning  of  this  section,  the  testimony  of  a 
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deceased  person,  and  it  does  not  open  the  door  for  the  admis- 
sion of  what  would  otherwise  be  plainly  incompetent  evi- 
dence under  such  section."  The  court  had  before  it,  when 
this  decision  was  made,  all  the  cases  relied  upon  to  justify  the 
ruling  in  question,  (p.  227.  See,  also,  Benjamin  v.  Diwr 
mick,  4  Eedf.  7,  13.) 

We  think  that  the  testimony  of  Mrs.  Callister  was  errone- 
ously received,  and,  hence,  that  the  finding  predicated  upon  it 
has  no  foundation  to  rest  upon.  Without  that  finding  the  pre- 
sumption would  be  that  the  giving  of  the  note  was  prima 
facie  evidence  of  an  accounting  and  settlement  of  all  demands 
between  the  parties  up  to  the  date  of  the  note.  {Lake  v. 
Tysm^  6  N.  Y.  461 ;  De  Freest  y.  Bloomingdale,  5  Den.  304; 
Wright  V.  Wright^  74  Hun,  138.)  Whether  that  presump- 
tion would  extend  to  a  demand  not  yet  due,  such  as  the  claim 
for  services  rendered  under  the  contract  before  marriage  that 
did  not  become  due  until  Mr.  Callister  died,  it  is  unnecessary 
to  now  decide,  for  a  new  trial  must  be  granted  as  to  the 
individual  claims  presented  by  Mrs.  Callister,  since  they  may 
all  be  affected  by  the  presumption  unless  it  is  rebutted.  {TuTn- 
monds  v.  Moody,  20  N.  Y.  St.  Repr.  812 ;  Abbott's  Trial  Ev. 
809.)  As  the  finding  was  in  her  favor  upon  this  point,  she 
has  the  right  to  a  new  trial,  so  as  to  rebut  the  presumption  by 
other  testimony  than  her  own,  if  she  can,  for  it  may  be  that 
there  are  other  witnesses  who  can  testify  to  the  same  facts  as  to 
which  she  was  improperly  allowed  to  speak.  Since  there  must 
be  a  new  trial  as  to  all  of  her  personal  claims  they  require  no 
further  consideration  upon  this  review. 

The  appeal  brought  by  Mary  Radcliffe  and  others,  as  next 
of  kin  of  John  Callister,  involves  a  claim  presented  against 
his  estate  by  Margaret  Callister,  as  administratrix  of  her 
deceased  father,  Robert  Walker.  That  claim  has  been  fully 
and  satisfactorily  considered  by  the  General  Term  and  we  do 
not  care  to  add  anything  to  what  that  learned  court  has  said 
upon  the  subject.     (88  Hun,  87.) 

Our  conclusion,  therefore,  is  that  upon  the  appeal  brought 
by  Margaret  Callister,  individually,  the  judgment  of  the  Gen- 
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eral  Term  should  be  so  modified  as  to  award  a  new  trial  in 
accordance  with  the  law  as  laid  down  in  this  opinion  and  as 
thus  modified  affirmed,  with  costs  to  abide  event ;  and  that 
upon  the  appeal  brought  by  Mary  Radcliffe  and  others,  the 
judgment  of  the  General  Term  should  be  afliirmed,  with  costs 
to  Margaret  Callister,  as  administratrix  of  Robert  Walker, 
deceased,  the  order  to  be  settled  by  the  judge  who  prepared 
the  opinion  of  the  court. 

All  concur. 

Judgment  accordingly. 


Garrit  Furman  and  Wife,  Eespondents,  v.  William  H.  Fur- 
man  et  al..  Defendants ;  Minnie  W.  Braun  and  Mirabeau 
L.  Towns,  Appellants. 

1.  Vacation  of  Judgbjent,  for  Fraud.  The  power  of  the  Supreme 
Court  to  control  its  judgments  and  to  set  aside,  on  motion,  a  judgment, 
for  fraud  or  deceit  practiced  by  a  party,  is  not  subject  to  the  limitations  of 
time  prescribed  in  sections  724,  1282  and  1290  of  the  Code  of  Civil  Pro- 
cedure.    Cases  of  fraud  are  not  within  these  sections. 

2.  Incident  op  Vacation  of  Judgment.  A  party  to  a  partition  action 
has  no  right  to  complain  of  the  setting  aside  of  an  interlocutory  judg- 
ment therein,  for  fraud  practiced  by  another  party,  merely  because  the 
vacation  of  the  judgment  may  deprive  him  of  the  benefit  of  an  adjudica- 
tion therein  as  to  his  legitimacy,  where  bis  right  to  take  an  interest  in  the 
land  is  not  affected. 

3.  Payment  of  Costs  as  Condition  of  Vacation.  Where  the  court, 
ACtiDg  within  its  discretionary  jurisdiction,  has  ordered  that  a  judgment 
be  set  aside  and  the  action  discontinued,  for  fraud  practiced  by  a  party, 
on  payment  of  a  certain  sum  as  costs  to  the  guardian  ad  litem  of  an  infant 
party,  and  no  final  order  has  been  entered,  a  deficiency  in  proof  of  pay- 
ment may  be  supplied,  on  a  supplementary  motion  for  an  order  of  dis- 
continuance, made  after  the  death  of  the  guardian  ad  litems  by  tender  of 
the  costs  to  his  executor. 

Fhtrman  v.  Furman,  9  App.  Div.  94,  aflirmed. 

(Argued  June  7,  1897;  decided  June  15,  1897.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Conrt  in  the  second  judicial  department,  entered  in 
October,  1896,  which  affirmed  an  order  of  Special  Term. 
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The  nature  of  the  order  and  the  facts  relating  thereto  are 
stated  in  the  opinion. 

Delos  Mc  Curdy  and   Raphael  J,   Moses  for   appellants. 
The  Court  of  Appeals  has  jurisdiction  of  the  appeal  from  tiie 
order  of  the  Appellate  Division  of  October,  1896.    (Code  Civ. 
Pro.  §  190,  subd.  2;  Const.  N.  Y.  art.  6,  §  9;  IMUhvrton 
V.  Clajip,  149  N.  Y.  187;  PeopU  v.  A,  Z.  cfc  T,  Co.,  150  X. 
Y.  117 ;  People  ex  rel.  v.  Campbell  152  X.  Y.  55 ;  19  N.  Y. 
532;  102  N.  Y.  031 ;  97  N.  Y.  37.)     The  court  ha^  jurisdic- 
tion to  review  the  order  of  the  General  Term  in  Xoveml>er, 
1877,  because  the  notice  of  appeal  gives  notice  that  it  will 
be  brought  up  for  review.      (Code  Civ.  Pro.  §§  1301,  1316, 
1337;  Cochran's  Exrs.  v.  Ingersoll^  ^^  X.  Y.  652;  Stanton 
V.  King,  76  X.  Y.  585.)     The  order  of  August  13,  1S77, 
affirmed  at  General  Term,  Xovember,   1877,  was  an  exer- 
cise of  power  which,  as  to  the  appellant  Braun,  the  court 
did  not  possess.     The  record  shows  that  no  fact  as  against 
this  appellant  was  alleged,  there  was  nothing  upon  which 
the  judicial  discretion  could  act,  and  hence  it  is  error  of  law 
and  reviewable  as  it  affects  the  substantial  right  of  the  adjudi- 
cation of  the  appellant's  legitimacy.    {Cmhrnan  v.  Brundrett, 
60  X.  Y.  296;  CoU  v.  Malcolm,  m  X.  Y.  367;  Connolly  v. 
Kretz,  78  X.  Y.  620;    Mills  v.   Ilildreth,  81   X.  Y.   94; 
McKenna  v.  Bolger,  94  X.  Y.  641.)     Where  all  the  allega- 
tions in  an  affidavit  are  upon  information  and   belief  and  do 
not  disclose  the  source  of  the  information  or  the  character  of 
the  evidentiary  facts,  nothing  is  presented  to  a  court  author- 
izing affirmative  judicial  action,  even  as  matter  of  discretion, 
to  vacate  a  judgment  rendered  after  hearing.     {Murphy  v. 
Jach,  142  X.  Y.  216;  Buell  v.  Van  Camp,  119  X.  Y.  160.) 
The  report  of  the  referee,  in  May,  1877,  and  its  confirmation 
in  June,  1877,  by  the  court,  adjudging  Minnie  W.  Furnian  the 
lawful  issue  of  A^ictor  B.  AV.  Furman,  cannot  now  be  attacked 
except  by  a  plenary  action  to  set  aside  the  judgment  for  fraud 
or  other  equitable  reason,  where  she  and  her  grantees  will  have 
an  opportunity  to  be  heard  on  full  proof  and  as  to  f rau<i  upon 
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issues  framed  to  be  tried  by  a  jury.  {Fisher  v.  Hejphurn^  48 
N.  Y.  41 ;  D(ma  v.  Howe,  13  N.  Y.  306 ;  Jacobs  v.  Mor- 
mge,  47  N.  Y.  57;  Weed  v.  Weed,  94  N.  Y.  243-247;  N, 
B.  Bank  v.  Hitch,  23  Civ.  Pro.  Rep.  10 ;  Spofford  v.  Janes- 
ville,  13  Wi8.  474;  Langdon  v.  Burk,  34  Wis.  53;  Tti  re 
ri^<Zi?/i,  98  N.  Y.  442 ;  Dinsmore  v.  Adams,  66  N".  Y.  618 ; 
Foote  V.  Lathrop,  41  N.  Y.  359.)  The  plaintiffs  are  barred 
by  the  six  and  ten  years'  Statutes  of  Limitations.  The  right,  if 
any,  given  by  the  order  of  March  5, 1891,  was  a  legal  or  equi- 
table one,  and  an  action  taken  in  a  court  of  law  or  equity 
would  necessarily  have  to  be  brought  within  either  six  or  ten 
years  from  the  time  the  right  accrued.  (Code  Civ.  Pro. 
§  779.)  The  judgment  in  this  action  for  sale  of  the  property 
in  June,  1887,  finally  determined  the  issue  on  the  merits  so  far 
as  the  title  of  the  parties  to  the  premises  is  concerned.  It  was 
the  only  proceeding  provided  for  by  the  Revised  Statutes  at 
that  time  in  partition  matters.  {Jenkins  v.  Wild,  14  Wend. 
539 ;  Swarthout  v.  Curtis,  4  N.  Y.  415 ;  Taggert  v.  Htirl- 
hurt,  m  Barb.  553  ;  Brown  v.  Buckley,  11  Cush.  [Mass.]  168  ; 
Tibls  V.  Allen,  27  111.  119;  Kilgour  v.  Craxcfm^d,  51  111. 
249 ;  Allee  v.  Schwartz,  17  Wis.  169 ;  Allen  v.  Hall,  50  Me. 
253 ;  Yates  v.  People,  6  Johns.  401 ;  Quackenhush  v.  Leonard^ 
10  Paige,  136.)  The  court  has  no  power,  upon  an  order  to 
show  cause,  to  bring  in  a  stranger  to  the  record,  especially 
upon  the  application  of  parties  against  whom  the  action  was 
discontinued  in  1879.     {Stanton  v.  King,  76  N.  Y.  585.) 

Henry  A.  Monfort  for  respondents.  Respondents'  appli- 
cation was  addressed  to  the  discretion  of  the  court  below,  and 
no  appeal,  therefore,  lies  to  this  court.  (Code  Civ.  Pro. 
§§  190,  1337 ;  Dinsmore  v.  Adams,  m  N.  Y.  618 ;  Beards 
V.  Wheeler,  76  N.  Y.  213;  Goodell  v.  Harrington,  76  IS".  Y. 
547;  Hatch  v.  Central  N,  Bank,  78  N.  Y.  487;  Peck  v.  N. 
T,  cfe  K  J  Ji.  Co,,  85  N.  Y.  246 ;  In  re  P.  K  Cluh,  151 
X.  Y.  511.)  The  orders  of  August  16,  1877,  and  of  March  5, 
1881,  vacating  the  interlocutory  judgment  and  allowing  a  dis- 
continuance upon  the  payment  of  costs,  remain  in  full  force 
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and  effect  and  cannot  be  assailed  on  this  appeal.  {Furinan 
V.  Furman^  12  Hun,  441.)  If  the  present  order  be  consid- 
ered as  an  original  order,  vacating  the  judgment,  it  must  be 
regarded  as  having  been  made  to  relieve  the  moving  parties 
from  the  fraud  and  deceit  practiced  upon  them,  and  the  Hm- 
itations  imposed  by  the  Code  of  Civil  Procedure  upon  motions 
to  vacate  judgments  for  irregularities  or  errors  in  fact  have, 
therefore,  no  application.  {Din»more  v.  Adains^  ^^  N.  Y. 
618  ;  In  re  Tilden,  98  N.  Y.  444 ;  Todd  v.  Stevenson,  112  N. 
Y.  325 ;  Goodell  v.  Harrington,  76  N.  Y.  547 ;  Hat^h  v. 
Central  N.  Bank,  78  N.  Y.  487;  Cookes  v.  Maxwell,  6 
Blatchf.  468;  Deane  v.  O'Brien,  13  Abb.  Pr.  11 ;  Beards  v. 
Wheeler,  76  K  Y.  213.) 

Andrews,  Ch.  J.  The  order  of  the  Special  Term  entered 
April  30th,  1896,  from  the  affirmance  of  which  this  appeal  is 
taken,  vacated  an  interlocutory  judgment  entered  in  this 
action  June  27th,  1877,  for  the  partition  of  real  property 
situated  in  Queens  county,  and  discontinuing  the  action.  The 
order  was  made  upon  motion  in  behalf  of  certain  devisees  of 
Garrit  Furman,  who  died  June  6th,  1848,  and  who  by  his  will 
devised  a  life  estate  in  the  premises  to  his  son  William  H. 
Funnan,  with  remainder  in  fee  to  the  issue  of  the  son  li\dng 
at  his  death,  and  the  lawful  issue  of  such  issue  as  might  have 
died  prior  to  that  time.  The  land  devised  consisted  of  a  farm 
of  one  hundred  and  nine  acres.  The  partition  action  was 
brought  by  one  of  the  live  children  of  William  H.  Furman, 
the  devisee  for  life,  to  whom  prior  to  its  commencement  the 
latter  had  conveyed  an  undivided  one-fifth  part  of  his  life 
estate,  and  taken  back  a  mortgage  thereon  from  the  grantee, 
his  son,  of  $40,000,  the  nominal  amount  of  the  purchase 
money.  William  II.  Furman,  the  devisee  for  life,  and  his 
living  children  other  than  the  plaintiff,  were  made  defendants 
in  tlie  action,  as  was  also  Minnie  W'aldron  Furman,  alleged  in 
tlie  complaint  to  be  the  only  child  of  Victor,  a  deceased 
son  of  said  AVilliam.  William  II.  Furman  had  five  chil- 
dren, and   each  child,  if  living  at  his  death,  would  be  entitled 
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under  the  will  to  one-fifth  of  the   estate  in  fee.     The  com- 
plaint alleged  the  interests  of  the  several  defendants,  and  that 
by  the  death  of  Victor  the  defendant  Minnie  Waldron  Fur- 
man  was  entitled  in  remainder  to  his  one-fifth  interest.     The 
interlocutory  judgment  adjudged  the  interests  as  set  forth  in 
the  complaint  and  that  an  actual  partition  of  the  premises 
could  not  be  made  without  great  prejudice,  etc.,  and  the  judg- 
ment directed  that  they  be  sold  at  public  auction  and  that  the 
mortgage  of  $40,000  be  paid  to  the  defendant  William  H. 
Furman  out  of  the  proceeds  of  the  share  of  the  plaintiff.    The 
referee  appointed  to  make  the  sale  advertised  the  sale  to  be 
made  August  1st,  1877.     Intermediate  the  entry  of  the  judg- 
ment and  the  day  appointed  for  the  sale,  the  parties  inter- 
ested, other  than  William  H.   Furman  and  Minnie  W.  Fur- 
man,  upon  affidavits  charging  that  the  action  was  brought  at 
the  solicitation  of  the  life  tenant,  William  EL.  Furman,  and 
upon  fraudulent  representations  made  by  him  to  the  plaintiff 
as  to  the  purpose  of  the  mortgage  of  $40,000,  and  other  fraud- 
ulent representations  to  induce  his  cliildren  to  consent  to  the 
partition,  and  that  it  was  conducted  by  the  father's  attorney, 
made  an  application  to  the  court  on  motion  for  an  order  vacat- 
ing the  judgment  and  discontinuing  the  action.     The  affidavit 
of  one  of  the  moving  parties  alleged  upon  information  and 
belief  that  the  defendant  Minnie  W.  Furman  was  not  the  law- 
ful issue  of  Victor,  the  deceased  son  of  WiUiam  H.  Furman. 
The  motion  was  brought  on  on  notice  to  the  proper  parties 
and  resulted  in  an  order  made  August  13th,  1877,  appointing 
a  referee  to  determine  the  costs  to  which  tlie  respective  parties 
were  entitled,  and  directing  that  upon  payment  thereof  "  the 
jadgraent  herein  be  set  aside  and  vacated  and  this  action 
discontinued." 

Philip  S.  Crooke,  the  guardian  ad  litem  of  Minnie  W. 
Furman,  appealed  from  the  order  and  it  was  affirmed  Novem- 
ber 30th,  1877.  The  parties  in  interest,  other  than  William 
H.  Furman  and  Minnie  W.  Furman,  afterwards  consented  to 
the  vacation  of  the  judgment  and  the  discontinuance  of  the 
action,  and  an  order  to  that  effect  as  to  the  consenting  parties 
40 
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was  entered  May  1st,  1879.  The  i-eferee,  appointed  by  the 
order  of  August  13th,  1877,  declined  to  determine  the  amount 
of  costs  to  which  the  guardian  ad  litein  was  entitled,  and  it 
finally  resulted  in  an  order,  dated  March  5th,  1881,  made  by 
the  court,  on  notice  to  the  attorney  and  guardian  ad  Utem  of 
the  infant,  taxing  his  costs  at  $95,  and  directing  that  "  upon 
the  payment  of  the  same  the  judgment  entered  up  in  said 
action  be  vacated  and  set  aside  and  said  action  be  discon- 
tinued." No  order  vacating  the  judgment  and  discontinuing 
the  action,  in  pursuance  of  the  order  of  March  5th,  1881,  was 
ever  entered.  There  is  no  record  evidence  that  the  costs  fixed 
by  that  order  were  paid.  Philip  S.  Crooke,  the  guardian  ad 
litem^  died  soon  after  the  order  was  made.  It  appears  that 
before  that  time  the  plaintiffs'  attorney  sought  to  adjust  with 
him  the  amount  of  costs,  and  was  ready  to  pay  the  amount 
which  should  be  fixed  upon.  No  proceeding  in  the  action,  so 
far  as  appears,  was  taken  from  the  time  of  the  entry  of  the 
order  of  March  5th,  1881,  until  this  motion  was  made  in  1896, 
a  period  of  fifteen  years.  But,  in  1894,  Minnie  W.  Funnau 
(now  Minnie  W.  Braun)  commenced  an  action  to  partition  the 
same  premises,  claiming  a  one-fifth  interest  therein  as  the  sole 
child  of  Victor  Furman.  The  facts  are  numerous  and  com- 
plicated, but  those  stated  are  sufficient  to  pi-esent  the  questions 
on  this  appeal.  We  think  the  order  appealed  from  should  be 
affirmed. 

1.  The  court  had  jurisdiction  to  make  the  order  of  August 
13,  1877,  and  the  subsequent  order  of  March  5,  1881.  The 
power  of  the  court  to  control  its  judgments  and  to  set  aside  a 
judgment  for  fraud  or  deceit  practiced  by  a  party  is  undoubted, 
and  is  not  subject  to  the  limitation  of  time  prescribed  iii  sec- 
tions 724,  1282  and  1290  of  the  Code  of  Civil  Procedure. 
Causes  of  fraud  are  not  within  these  sections. 

2.  The  court  having  jurisdiction  to  set  aside  in  its  discretion 
the  judgment  for  the  fraud  of  the  father,  William  11.  Fur- 
man,  in  inducing  plaintiff  to  bring  the  action,  and  his  other 
children  to  consent  to  the  partition,  the  defendant  Minnie  W. 
Braun  has  no  right  to  complain  because  the   vacation    of  the 
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judgment  may  deprive  her  of  the  benefit  of  the  adjudication 
therein  a«  to  her  legitimacy.  This  is  the  necessary  result  of 
granting  the  relief  to  which  the  other  parties  were  adjudged 
to  \ye  entitled.  The  defendant  Minnie  has  no  vested  right  to 
have  the  judgment  stand  as  to  her.  Her  right  as  the  child 
of  Victor  to  take  his  interest  in  the  land  is  not  affected  by  the 
vacation  of  the  judgment.  If  she  is  his  lawful  child  she  is 
still  entitled  to  it  and  is  not  precluded  by  the  vacation  of  the 
judgment  from  asserting  it,  as  in  fact  she  has  done  in  the  suit 
brought  by  her  for  partition  in  1894  and  now  pending.  She 
loses  by  the  vacation  of  the  judgment  an  adjudication  in  her 
favor  on  the  question  of  legitimacy,  but  that  is  an  incident  to 
the  exercise  by  the  court  of  its  power  to  vacate  the  judgment 
for  the  fraud  of  William  H.  Furman.  The  whole  judgment 
falls,  although  she  was  not  a  party  to  the  fraud. 

3.  The  General  Term  found  tliat  there  was  an  inference 
from  the  circumstances,  the  long  silence,  the  commencement 
of  the  partition  suit  by  Mrs.  Braun  in  1894,  and  other  cir- 
cumstances, that  the  costs  fixed  by  the  order  of  March  5, 
1881,  had  been  paid.  The  attorneys  and  the  guardian  ad 
litem^  connected  with  the  litigation  have  died,  and  the  fact  of 
payment  is  rendered  difficult  of  direct  proof.  We  think  this 
finding  of  the  General  Term  cannot  be  disturl)ed  on  this 
appeal.  Moreover,  as  a  precaution,  the  costs  were  tendered  to 
the  executor  of  the  guardian  ad  litem  before  the  making  of 
the  present  motion,  and  this,  we  think,  was  sufficient  to  justify 
the  granting  of  the  order.  The  motion  is  supplementary  to 
the  motion  upon  which  the  order  of  March  5,  1881,  was 
founded,  and  is  made  in  substance  to  establish  that  the  condi- 
tion in  that  order  had  been  complied  with. 

4-  The  rights  of  Mr.  Towns,  whatever  they  may  be,  are  not 
prejudiced  by  the  order  in  question. 

TVe  think  the  court  had  jurisdiction  to  grant  the  order  on 
motion  and  that  the  decision  of  the  General  Term  affirming 
it  should  be  affirmed. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 
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In  the  Matter  of  the  Estate  of  Luoinda  Rogers,  Deceased. 
In  the  Matter  of  the  Estate  of  William  Rogers,  Deceased. 

1.  Executors  and  Admxnistrators  — Accoitntino  under  Code  Civ. 
Pro.  §  2606 — Statute  of  Limitations.  A  proceeding  by  an  adminis- 
trator d^  bonis  non,  as  such,  to  compel  the  representative  of  his  deceased 
predecessor  to  account  in  Surrogate's  Court,  under  section  2606  of  the 
Code  of  Civil  Procedure,  is  controlled  by  the  ten  years'  Statute  of  Limi- 
tations applicable  to  suits  in  equity;  and  this  is  so,  notwithstanding  the 
facts  that  the  administrator  de  bonis  non  is  the  next  of  kin  of  his  deceased 
predecessor,  and  that  such  a  proceeding  would  be  controlled  and  barred 
by  the  six  years'  statute  if  instituted  by  him  as  next,  of  kin. 

3.  Appeal  —  Finding  without  Evidence.  Upon  appeal  from  an 
affirmance  by  a  late  General  Term  of  the  decree  of  a  Surrogate's  Court  in 
a  proceeding  for  an  accounting  under  section  2606  of  the  Code  of  Civil 
Procedure,  the  presence,  under  exception,  of  an  essential  finding  made 
without  the  support  of  any  evidence,  in  a  case  containing  all  the  evidence, 
presents  an  error  of  law  which  it  is  the  duty  of  the  Court  of  Appeals  to 
correct. 

Matter  of  Rogers,  92  Hun,  609.  reversed. 

(Argued  May  18,  1897;  decided  June  15,  1897.) 

Appeal  by  Pliny  T.  Sexton,  as  executor  of  the  last  will 
and  testament  of  Lucinda  Rogers,  deceased,  from  a  judg- 
ment of  the.  General  Term  of  the  Supreme  Court  in  the  fifth 
judicial  department,  entered  January  22, 1896,  which  aflSrmed 
a  decree  of  the  surrogate  of  Wayne  county. 

These  proceedings  were  commenced  on  the  27th  of  July, 
1891,  by  Ruth  E.  Moore,  as  administratrix  de  bonis  non  of  the 
estate  of  William  Rogers,  deceased,  to  compel  an  accounting 
by  Pliny  T.  Sexton,  as  executor  of  the  last  will  of  Lucinda 
Rogers,  deceased,  and  to  require  him,  as  such,  to  pay  over  to 
her,  as  such,  that  portion  of  the  estate  of  William  Rogers  that 
was  left  unad ministered  by  Lucinda  Rogers.  Upon  the  return 
day  of  tlie  citation  Mr.  Sexton  appeared  as  executor  and  asked 
that  his  accounts  in  that  capacity  might  be  judicially  settled, 
and  that  a  citation  issue  accordingly.  Upon  the  return  day  of 
that  citation  he  filed  his  accounts  in  two  parts,  the  first  relat- 
ing to  "  the  property  which  w^as  of,  or  belonging  to  the  estate 
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of  the  said  William  Rogers,"  and  the  second,  to  "  the  property 
which  is  in,  or  has  come  to  his  hands  as  such  executor  of 
Lucinda  Rogers."  Objections  having  been  made  by  Mrs. 
Moore  to  both  parts  of  the  account,  the  issues  thus  joined 
were  tried  before  the  surrogate.  Upon  the  trial  it  appeared 
that  on  the  18th  of  May,  1874,  William  Rogers  died  intestate, 
leaving  a  widow,  Lucinda  Rogers,  and  Ruth  E.  Rogers,  then 
aged  13,  his  only  child.  On  the  8th  of  July,  following, 
Lucinda  Rogers  was  appointed  administratrix  of  her  deceased 
husband,  and  on  the  20th  of  October,  1875,  she  tiled  an  inven- 
tory, but  she  never  rendered  any  official  account  of  her  admin- 
istration of  said  estate.  On  the  second  of  January,  1885,  she 
died  leaving  a  will  by  which,  after  bequeathing  a  legacy  of 
$900  to  one  Gifford,  she  gave  to  her  daughter  Ruth  all  her 
wearing  apparel,  household  furniture  and  personal  ornaments. 
The  rest  of  the  will,  so  far  as  material  to  this  controversy,  is  as 
follows : 

"  3.  I  will  and  bequeath  to  my  said  daughter  the  use,  dur- 
ing her  lifetime,  of  the  rest  and  residue  of  all  my  personal  estate 
after  the  payment  of  my  funeral  expenses.  And  I  direct  that 
upon  the  death  of  my  said  daughter  said  property  shall  go 
absolutely  to  my  only  grandchild  now  living,  but  should  other 
chfldren  be  born  to  my  said  daughter,  then  said  property  shall 
be  divided  between  them,  share  and  share '  alike."  She 
appointed  Pliny  T.  Sexton  her  executor,  and  authorized  him 
"  to  hold  in  his  hands  and  under  his  control,  during  the  life- 
time of  my  said  daughter,  all  that  personal  estate,  the  use  of 
which  is  bequeathed  to  her  in  the  third  bequest,  and  to  invest 
the  same  as  he  may  see  fit,  and  to  pay  the  annual  interest 
thereon  to  my  said  daughter,  paying  the  first  interest  one  year 
from  my  decease." 

Said  Ruth  E.  Rogers  became  21  years  old  on  the  13th  of 
July,  1882,  and  about  that  time  married  Fred  C.  Moore,  her 
present  husband.  On  the  5th  of  July,  1886,  she  was  appointed 
administratrix  de  bonis  non  of  William  Rogers,  deceased. 
The  two  proceedings,  instituted  as  above  stated,  were  heard 
by  the  surrogate  as  one,  and  during  the  hearing,  but  before 
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the  close  of  the  evidence,  Mr.  Sexton,  as  executor,  by  permis- 
sion of  the  surrogate,  interposed  a  plea  of  the  Statute  of  Lim- 
itations as  a  bar  to  "  his  l)eiiig  required  to  account  for,  or  pay 
over,  anything  in  behalf  of  his  said  testatrix,  Lucinda  Rogers, 
as  administratrix  of  William  Rogers."  Although  willing  to 
account  to  some  one  for  everything  that  came  to  his  hands  as 
executor,  he  deemed  it  his  duty  to  account  to  Mrs.  Moore  and 
her  children,  born  and  to  be  born,  under  the  trust  in  her 
mother's  will,  rather  than  to  Mrs.  Moore  alone  as  next  of  kin 
of  her  father,  or  as  administratrix  de  bonis  nan  of  his  estate. 
In  deciding  the  case  the  surrogate  overruled  said  plea  and 
required  Mr.  Sexton,  as  executor,  to  pay  from  the  estate  of 
Lucinda  Rogers,  deceased,  to  Ruth  E.  Moore,  as  administra- 
trix de  bonis  non^  the  sum  of  $4,058.57.  The  appeal  taken 
by  Mr.  Sexton,  as  executor,  from  said  decree  of  the  surrogate, 
was  affirmed  by  the  General  Term  without  an  opinion. 

PUny   T.  Sexton^  appellant  in   person.      The  Statute  of 
Limitations  was  and  is  a  bar  to  the  appellant  being  required, 
as  executor  of  Lucinda  Rogers,  to  account  for  or  pay  over 
anything  in  her  behalf  as  administratrix  of  William  Rogers. 
(2  R.  S.  114,  §  9 ;  2  R.  S.  92,  §  52 ;  Code  Civ.  Pro.  §  396; 
MeCartee  v.    Caiai%  1   Barb.  Ch.  465 ;  Paff  v.   Kinn^y^  1 
Bradf.  5  ;  Smith  v.  Remington.  42  Barb.  75  ;  Clark  v.  Ford^ 
1   xVbb.  Ct.  App.  Dec.  359;  Clock  v.  Chadeagne^  10   Hun, 
101 ;  House  v.  Jigate,  3  Redf.  307 ;  In  re  Latz,  33  Hun,  618  ; 
In  re  Van  T>yke,  44  Hun,  394 ;  ButUr  v.  Johnson^  111  Is . 
Y.  205 ;  In  re  Gregory,  4  N.  Y.  S.  R.  235.)     The  Statute  of 
Limitations  was  pleaded   in  proper  time,  and  was  not  and 
could  not  be  waived   by  appellant.     {^MeCartee  v.  Camel,  1 
Barb.  Ch.  465;    Van  Vleck   v.  Burrotighs,  6    Barb.   341; 
Smith  v.  Remington,  42  Barb.  77;  Clock  v.  Chad^agne,  10 
Hun,  97  ;  Matter  of  Perry,  2  Con.  536 ;  Matter  of  Clayton, 
1    Con.  453 ;    Matter    of    Van   Wert,  3  Misc.    Rep.   563 ; 
McLaren  v.  McMa?'tin,  36  N.  Y.  91 ;  Cotter  v.  Q^inl^n,  2 
Dem.  33  ;  Shute  v.  Shute,  5  Dem.  1 ;  Butler  v.  Johnsofi,  111  N. 
Y.  212.)     The  inventory  kjyritnafacie  evidence  of  tlie  amount 
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of  William  Rogers'  estate,  for  which  his  administratrix  became 
accountable,  and  said  inventory  having  been  introduced  in 
evidence  by  the  respondent,  the  said  Ruth  E.  Moor6,  tlie  bur- 
den of  proof  clearly  rests  upon  her  to  surcharge  the  same,  if 
she  is  not  concluded  thereby.  {In  re  Mullon,  74  Hun,  358 ; 
145  X.  Y.  98 ;  In  re  Ryalh^  74  Hun,  205 ;  In  re  Shipinany 
82  Ilun,  109.)  It  was  error  to  receive  in  evidence  the  "  book 
of  iiiventories"  kept  by  William  Rogers.  {In  re  liyalls^  74 
Hull,  205.)  Surcharges  made  by  the  decree  of  the  surrogate 
upon  the  estate  of  Lucinda  Rogera  for  the  benefit  of  the 
estate  of  William  Rogers  were  erroneous.  {Clarh  v.  Ford^ 
1  Abb.  Ct.  App.  Dec.  359  ;  Pitkin  v.  Wilcox,  12  N.  Y.  S.  R. 
323  ;  In  re  Shipinan,  82  Hun,  112;  Caulkins  v.  Bolton,  98 
X.  X.  511.) 

Murganzy  Hopkins  for  Ruth  E.  Moore,  respondent.     The 
determination  of  the  Surrogate's  Court  was  right,  and  should  be 
sastained.    {Johnson  \\A.i&  S,  li.  li.  Co,,  54  N.  Y.  416  ;  Law- 
retxce  v.  Ball,  14  N.  Y.  477  ;  Butler  v.  City  of  Oswego,  54  Hun, 
476 ;  8  X.  Y.  Supp.  114.)    If  the  facts  before  it  warranted  the 
Surrogate's  Court  in  determining,  as  it  did,  that  the  property 
in  question  belonged  to  the  estate  of  William  Rogers,  deceased, 
said  court  had  jurisdiction  to  direct  appellant  to  deliver  it 
over  to  respondent,  as  administratrix  de  honis  non,  without 
requiring  an  accounting  by  appellant  as  to  the  same.     (Code 
Civ.  Pro.   §  2606.)     If  the  trust  property  belonged  to  the 
estate  of  Williams  Rogers,  deceased,  appellant,  as  executor, 
wati  and  is  forbidden  by  law  to  hold,  interfere  with,  use  or 
control  the  same  in  any  way.     (2  R.  S.  448,  §  11 ;  Shook  v. 
Shook,  19  Barb.  653 ;  McCctbe  v.  Fowler,  84  X.  Y.   314 ;  T. 
Seminary  v.  Cole,  18  Barb.  370  ;  Camphell  v.  Bowne,  5  Paige, 
3-Jr  ;  44  Hun,  460 ;  Code  Civ.  Pro.  §  2606.)     The  Statute  of 
Umitations  is  not  a  bar.     (Code  Civ.  Pro.  §§  414,  1819  ;  But- 
ler   V.  Johnsm,  111  K  Y.  204;  In  re  Latz,  33  Hun,  618; 
no  N.  Y.  661;  Gerould  v.   Wilson,  81  K  Y.  573;  Matter 
of  Watson,  64  Hun,  369  ;  Casoni  v.  Jerome,  58  N.  Y.  315 ; 
Z^mhert  V.  Craft,  98  N".  Y.  342;  In  re  Clark,  119  N.  Y. 
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427 ;  In  re  Wiley,  119  N.  Y.  642  ;  Johnson  v.  .1.  d:  S.  R. 
a,  Co.^  54  N.  Y.  418.)  Appellant's  contention  that  it  was 
his  imperative  duty  to  plead  the  Statute  of  Limitations  is 
untenable.  {Kennedy  v.  Thorp^  51  N.  Y.  174 ;  Phillips  v. 
Suydam,  54  Barb.  153 ;  Calkins  v.  Ishell,  20  K.  Y.  147; 
Kellett  V.  Rathhun,  4  Paige,  102-107;  Wyckoff\,  Van  Skk- 
few,  3  Dem.  75 ;  Fowler  v.  B.  S.  Bank,  113  N.  Y.  450 ;  Mor- 
ris V.  Rexford,  18  N.  Y.  552 ;  In  re  Cooper,  93  N.  Y.  507; 
Northampton  Nat  Bank  v.  Kidder,  .18  J.  &  S.  246 ;  MolUr 
V.  Txiska,  87  N.  Y.  166 ;  Calanan  v.  McClure,  47  Barb.  206.) 
A  party  cannot  assume  inconsistent  positions  in  legal  proceed- 
ings. (7  Am.  &  Eng.  Ency.  of  Law,  22.)  A  party  will  not 
be  permitted  to  assert  or  present  evidence  showing  one  state 
of  facts  to  be  true,  and  afterwards  to  assert  and  prove  that  his 
prior  evidence  is  untrue  or  not  to  be  relied  upon.  {People  v. 
Skeehany  49  Barb.  217.)  The  appellant  should  be  personally 
charged  with  the  payment  of  the  entire  costs  in  all  courts. 
{Peltz  V.  Sohultes,  20  N.  Y.  Supp.  337  ;  65  Hun,  622.)  This 
court  cannot  look  into  the  facts  for  the  purpose  of  reversing 
the  judgment.  {KoeTder  v.  Hughes,  148  N.  Y.  507 ;  Otien  v. 
M.  R.  Co.,  150  N.  Y.  400 ;  Const,  of  N.  Y.  art.  6,  §  9,  Code 
Civ.  Pro.  §  191,  subd.  3 ;  In  re  Bolton,  141  X.  Y.  554.)  The 
findings  of  fact  as  made  by  the  court  are  fully  sustained  by 
the  evidence.  {Perkins  v.  Stimmel,  114  N.  Y.  359  ;  In  re 
CUrk,  119  N.  Y.  427-433 ;  Potter  v.  Ogden,  136  K.  Y.  391 ; 
Bemer  v.  Kaye,  14  Misc.  Rep.  1 ;  Drucker  v.  M.  R.  Co., 
106  N.  Y.  157  ;  In  re  Myers,  131  N.  Y.  409  ;  Code  Civ.  Pro. 
§§  2730,  2743 ;  Redf .  Surr.  Pr.  [5th  ed.]  684 ;  In  re  Under- 
hill,  117  N.  Y.  471 ;  Wheelwright  v.  Rhoades,  28  Hun,  57.) 

Vann,  J.  The  primary  question  upon  this  appeal  is  whether 
the  Statute  of  Limitations  is  a  bar  to  an  accounting,  demanded 
of  the  appellant,  as  executor  of  Lueinda  Rogers,  for  the  pur- 
pose of  compelling  him  to  ]>ay  over  to  the  respondent,  as 
administratrix  de  bonis  non  of  William  Rogers,  certain  assets 
belonging  to  the  said  "William  that  came  to  the  possession  of 
the  said  Lueinda,  as  his  administratrix,  and  upon  her  death 
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came,  with  other  property,  into  the  possession  of  her  executor. 
Lucinda  Rogers  became  administratrix  of  William  Rogers  on 
the  8th  of  July,  1874,  more  than  ten  years  prior  to  herdeath, 
which  occurred  on  the  second  of  January,  1885,  and  more 
than  seventeen  years  before  the  commencement  of  this  pro- 
ceeding   against    the    appellant.      The    respondent   became 
twenty-one  years  of  age  on  the  13th  of  July,  1882,  or  more 
than  two  years  before  the  death  of  the  said  Lucinda.     The 
right  of  the  respondent,  as  an  individual,  to  sue  for  her  dis- 
tributive share  of  the  estate  of  William  Rogers  accrued  July 
8th,  1875,  one  year  after  the  issue  of  letters  of  administration^ 
and  her  right,  in  the  same  capacity,  to  require  an  accounting 
by  the  administratrix  of  William  Rogers  accrued  January 
8th,  1876,  eighteen  months  after  the  issue  of  said  letters.     (2 
R.   S.   92,  §  52 ;  114,   §  9.)     The  period   of  her  disability 
through  infancy  was  not  a  part  of  the  time  limited  for  the 
commencement  of  legal  proceedings  by  her,  individually,  but 
an  extension  of  only  one  year  is  allowed  by  the  statute  after 
the  disability  ceases,  and  even  that  year  is  not  allowed,  pro- 
vided the  period  of  limitation  continues  to  run  after  the  year 
has  expired.     (Code  Civ.  Pro.  §  396,  subd.  3.)     This  proceed- 
ing was  commenced  by  her,  not  as  an  individual,  but  as  admin- 
istratrix de  bonis  non^  on  the  27th  of  July,  1891,  more  than 
fifteen  years  after  her  right  to  sue  as  next  of  kin,  or  her  right 
to  require  an  accounting  in  that  capacity  had  accrued,  and 
more  than  nine  years  after  she  became  of  age.     Under  these 
circumstances,   is   the   Statute   of   Limitations   a   bar  to  the 
proceeding  ? 

According  to  the  definition  of  remedies  by  the  Code  of 
Civil  Procedure,  this  is  a  special  proceeding,  but  the  rule  of 
limitation  applicable  thereto  is  the  same  as  if  it  were  a  civil 
action.  (Code  Civ.  Pro.  §§414,  3333  &  3334;  Church  v. 
Olendorf,  19  K  T.  St.  Rep.  700.)  The  chapter  of  the  Code 
relating  to  the  subject  is  entitled  "  Limitation  of  the  time  of 
enforcing  a  civil  remedy,"  and  by  section  414  it  is  expressly 
applied  to  a  special  proceeding. 
41 
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It  is  well  settled  that  as  to  legacies  not  charged  upon  land, 
distributive  shares  of  an  estate  and  debts  owing  by  the  dece- 
dent, tlie  statutes  of  this  state  give  a  concurrent  remedy  to 
legatees,  creditors  and  next  of  kin,  in  courts  of  law  and  equity 
and  in  the  Surrogate's  Court,  and  that  as  the  Statute  of 
Limitations  is  a  bar  at  law  it  is  also  a  bar  in  the  Surrogate's 
Court  or  in  a  court  of  equity.  (McCartee  v.  Camel^  1  Barb. 
Ch.  466 ;  Poff  v.  Kinney^  1  Brad.  5  ;  Smith  v.  Remington^ 
42  Barb.  75 ;  Clock  v.  Ghadeagiie^  10  Hun,  97 ;  House  v. 
Agate,  3  Redf.  307 ;  Clark  v.  Ford,  1  Abb.  Ct.  App.  Dec. 
359 ;  Butler  v.  Johnson,  111  N.  Y.  205.)  These  decisions 
were  made  under  the  JRevised  Statutes  and  before  section  2606 
of  the  Code  of  Civil  Procedure  was  enacted.  (L.  1880,  cL. 
178,  §  3356.)  Under  the  Revised  Statutes  a  creditor,  legatee 
or  next  of  kin  could  require  an  executor  or  administrator  to 
render  an  account  of  his  proceedings.  (2  R.  S.  92,  §  52.) 
They  also  provided  that  whenever  the  authority  of  an  execu- 
tor or  administrator  should  cease  or  be  revoked  or  superseded 
for  any  reason,  he  might  be  cited  to  account  before  a  surro- 
gate at  the  instance  of  the  person  succeeding  to  the  adminis- 
tration, the  same  as  in  the  case  of  a  creditor.  (2  R.  S.  95, 
§  68.)  In  such  a  case  the  executor  or  administrator,  after  his 
removal,  could  voluntarily  come  into  court  and  cite  his  suc- 
cessor to  attend  an  accounting  and  settlement  of  his  proceed- 
ings, and  the  settlement  and  account  thus  made  had  the  same 
effect  as  it  would  have  had  in  the  case  of  a  settlement  at  the 
instance  of  a  creditor.  (Id.  §  69.)  The  Revised  Statutes, 
however,  did  not  require  the  predecessor  in  administration  to 
deliver  the  unadministered  assets  over  to  his  successor,  nor 
authorize  the  surrogate  to  make  a  decree  for  the  distribution 
thereof,  and  there  was  no  statute  empowering  an  administrator 
de  bonis  no?i  to  call  the  executor  of  his  predecessor  to  an 
accounting  in  Surrogate's  Court.  (Id.  §  71.)  Authority  of 
that  kind  was  first  conferred  by  section  2606  of  the  Code  of 
Civil  Procedure,  which  went  into  effect  on  the  tirst  of 
September,  1880.  The  proceeding  now  before  us  ^was  insti- 
tuted under  that  section,  not  by  Mrs.  Moore  as  an  individual, 
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but  as  the  successor  in  administration  to  her  mother  upon  the 
estate   of  her  father.      She  thus  invoked   a   new   remedy, 
that  had  been  provided  by   the  legislature  before  she  was 
of  age,   and  hence   before   any   defense,    based    upon    the 
Statute  of  Limitations,  had  become  vested  so  as  to  be  effec- 
tual as  against  subsequent  legislation.     The  section  of  the 
Code  creating  that  remedy,  as  enacted  in  1880,  was  as  follows : 
"  Where  an  executor,  administrator,  guardian,  or  testamentary 
trustee  dies,  the  Surrogate's  Court  has  the  san>e  jurisdiction, 
upon  the  petition  of  his  successor,  or  of  a  surviving  executor, 
administrator,  or  guardian,  or  of  a  creditor,  or  person  intei-ested 
in  the  estate,  or  of  the  guardian's  ward,  to  compel  the  executor 
or  administrator  of  the  decedent  to  account  for  and  deliver 
over  any  of  the  trust  property  which  has  come  to  his  posses- 
sion, or  is  under  his  control,  which  it  would  have  as  against 
the  decedent,  if  his  letters  had  been  revoked."     (Code  Civ. 
Pro.  §  2606.)     The  section  was  amended  in  1884  and  in  1891 
so  as  to  amplify  the  remedy  somewhat,  and  to  make  it  more 
definite  and  certain,  but  its  nature  and  purpose  sufficiently 
appear  in  the  original  enactment.      It  is  obvious  that  the  new 
remedy  thus  provided  could  not  be  applied  for  until  after  the 
death  of  the  executor  or  administrator  first  appointed,  or,  in 
the   case   before   us,  not  until  after  the  death   of   Lucinda 
Rogers,  the  first  administratrix  of  William  Rogers,  which  took 
place  on  the  second  of  January,  1885,  or  more  than  six,  but 
less  than  ten,  years  before  this  application  was  made  on  the  27th 
of    July,    1891.     The   new  administratrix  could   have   been 
appointed  "  at  any  time  "  after  the  death  of  her  mother,  and 
the  application  to  require  the  appellant  to  account  could  have 
been  made  immediately  after  such  appointment.      (Code  Civ. 
Pro.  §  2643;  Matter  of  Wiley,  119  N.  Y.   642.)     If,  there- 
fore, the  six  years'  Statute  of  Limitation  applies  to  this  pro- 
ceeding, it  is  a  bar,  but  if  the  ten  years'  statute  applies,  it  is  not 
a  bar.     If  Mrs.  Moore  had  applied  as  next  of  kin,  her  proceed- 
ing would  have  been  analogous  to  an  action  at  law  to  recover 
a  demand  that  was  due,  and,  hence,  would  have  been  governed 
by  the   shorter   period   named.      She   applied,   however,   as 
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administratrix  de  honis  non^  and  in  that  capacity  she  might 
have  represented  many  different  interests.     The  fact  that  she 
was  the  sole  next  of  kin  was  merely  a  coincidence,  and  her 
rights  as  administratrix,  after  having  been  duly  appointed,  are 
the  same  as  if  there  were  others  interested  as  legatees,  dis- 
tributees and  creditors.     She  had  an  interest  in  seeing  that 
the  account  of  her  mother  as  her  predecessor  in  adminis- 
tration  was   correctly  made,   and    she    could    have   filed  a 
bill  in  equity   with  that  object  in  view  as  well  as  for  the 
discovery   of  assets.     (  Wiggin  v.  Swett^  39  Am.  Dec.  716, 
719.)    This  proceeding  is  in  the  nature  of  a  bill  of  discovery, 
because  the  appellant,  having  come  into  the  possession  of  the 
property  and  papers  of  Mrs.  Rogers,  the  deceased  administra- 
trix, is  presumed  to  be  in  a  condition  to  furnish  more  accurate 
information  than  any  one  else,  and  until  the  enactment  of  the 
section  in  question  there  was  no  way  to  compel  him  to  disclose 
what  he  knew,  except  by  filing  a  bill  in  equity.     As  we  have 
already  seen,  the  administrator  of  a  deceased  representative 
could  not  be  required  to  account  for,  or  deliver,  unadminis- 
tered  assets  to  the  successor  in  administration  by  any  proceed- 
ing in  a  Surrogate's  Court  prior  to  1880.     Until  that  time  the 
only  remedy  was  a  bill  in  equity  to  discover  what  the  admin- 
istrator of  the  deceased  administrator  had  in  his  hands  belong- 
ing to  the  estate  represented  by  the  latter,  and,  upon  equitable 
principles,  to  compel  a  delivery  thereof  to  the  new  represen- 
tative.    The  remedy  at  law  was  inadequate,  not  only  for  the 
want  of  discovery,  but  because,  in  many  cases,  the  identity  of 
the  assets  would  be  changed.     This  subject  was  carefully  con- 
sidered by  the  Supreme  Court  in  Matter  of  Latz  (33  Hun, 
618),  where  an  administrator  de  honia  non  sought  to  compel 
the  executor  of  his  predecessor  to  account,  and  the  petition 
was  dismissed  by  the  surrogate  upon  the  ground  that  the  six 
years'  statute  was  a  bar,  but  the  General  Term  reversed,  hold- 
ing that  the  ten  years'  statute  only  applied.     We  quote  and 
adopt,  as  applicable  to  this  proceeding,  the  language  of  Judge 
Bradley  in  deciding  that  case :    "  This  proceeding  is  an  equi- 
table one  in  form,  and  in  relief  sought.     The  petitioner  does 
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not  proceed  to  enforce  the  payment  to  him  as  a  creditor  or 
next  of  kin,  but  simply  to  require  the  representative  of  his 
predecessor  administrator  to  account,  and  to  deliver  to  him 
what  it  will  appear  in  such  accounting  he  may  be  entitled 
to.    This  does  not  come  within  the  case  of  Clark  v.  Ford 
(1  Abb.  Ct.  App.  Dec.  359;  S,  C,  3  Keyes,  370,  and  34 
How.  Pr.  478;  3  Abb.  [N.  S.]  245).     There  the  petitioners 
were  legatees,  and  their  proceeding  was  characterized  as  one 
to  enforce  payment.     The  Statute  of  Limitations  takes  only 
the  force  which  its  provisions  give,  and  the  fact  that  a  remedy 
existing  in  behalf  of   one  party  may  in  its  result  operate 
indirectly  for  the  benefit  of  another,  whose  right  of  action  is 
barred  by  the  statute,  does  not  necessarily  force  the  applica- 
tion of  the  statute  so  as  to  bar  the  former.     On  the  expiration 
of  the  requisite  time  it  merely  bars  the  remedy  of  those  who 
come  within  it.     To  that  extent  it  is  a  statute  of  repose  {Pratt 
V.  Huggins^  29  Barb.  277),  and  does  not  pay  the  debt,  or  pro- 
duce presumption  of  payment.     {Johnson  v.  A,  and  S.  R.  B, 
Co.,  54  N.  Y.  416  ;  13  Am.  K.  607.)     The  remedy  which  tlie 
petitioner  had  when  he  commenced  this  proceeding  was  not 
concurrent  with  any  right  of  action  in  him  at  law,  and  there- 
fore was  not  within  the  six  years'  limitation,  but  would  come 
within  that  of  ten  years.     And  it  is  difficult  to  see  how  the 
fact  that  the  remedy  of  the  next  of  kin  is  barred  can  aflfect 
his  for  the  purpose  of  the  question  as  presented  here.     But  a 
remedy  by  petition  like  this  did  not  exist  until  September  1, 
1880,  wlien  section  2606  of  Code  of  Civil  Procedure  became 
oi>erative.     The  petitioner  took  from  that  whatever  right  he 
had  in  that  respect,  and  without  the  death  of  the  chief  admin- 
istrator or  other  cessation  of  his  trust  that  could  not  produce 
occasion  for  such  relief  by  a  successor  as  that  prayed  for.     No 
reason  appears  why  the  legislature  could  not  create  a  remedy 
when   none  before   then  existed  in  a  case  like  this.     The 
deceased  executor  could  not,  nor  did  his  representative  have 
any  vested  right  in  the  estate  of  the  testator,  merely  because 
there  was  no  remedy  to  reach  it  if  such  were  the  case." 

The  subject  was  again  examined  in   Pitkin  v.  Wilcox  (12 
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N.  Y.  Supp.  322)  and  the  same  result  reached,  upon  the  ground 
that  an  application  by  an  administrator  de  io?iis  non,  under 
section  2606,  to  compel  an  accounting  by  the  administrator  of 
his  deceased  predecessor,  was  not  concurrent  with  any  right 
of  action  at  law. 

We  think  that  the  nature  of  the  relief  afforded  by  the 
section  under  consideration  is  such  as  cannot  be  had  in  an 
action  at  law,  and  that  only  a  court  of  equity  and  the  Suno- 
gate's  Court  have  concurrent  jurisdiction  of  the  subject. 
Hence,  this  proceeding  is  controlled  by  the  same  Statute  of 
Limitations  that  applies  to  suits  in  equity,  and  the  courts  below 
were  right  in  refusing  to  dismiss  the  application  upon  the 
ground  that  it  was  barred.  This  makes  it  unnecessary  to 
consider  the  questions  of  waiver,  estoppel  or  acknowledg- 
ment, or  to  pass  upon  the  effect  of  section  1819  of  the  Code. 

The  decree  of  the  surrogate  requires  the  appellant  to  account 
for  and  pay  over  to  the  respondent,  aa  administratrix  de  bonis 
non,  the  sum  of  $4,058.57,  and  so  far  as  the  findings  upon 
which  the  decree  is  founded  have  any  support  in  the  evidence, 
they  are  conclusive  upon  this  court  and  beyond  our  power  to 
review.     (  White  v.  Benjamin^  150  N.  Y.  258.)     As,  however, 
the  judgment  appealed  from  was  not  rendered  by  an  Appel- 
late Division,  but  by  a  General  Term,  the  old  rule  applies, 
and  if  an  essential  finding  was  made  without  the  support  of 
any  evidence,  it  was  an  error  of  law  which  it  is  our  duty  to 
correct.     The  learned  surrogate  found  that  the  said  William 
Rogers,  at  the  time  of  his  death,  was  the  owner  and  in  posses- 
sion of  personal  property,  goods  and  chattels  of  the  value  of 
$4,500,  and  that  the  average  yearly  net  profits  realized  from 
the  business  of  said  William  Rogers,  as  continued  by  Lucinda 
Rogers  after  his  death,  was  at  least  $900,  all  of  which  she  had 
received.     These  findings  are  challenged  by  appropriate  excep- 
tions, and  the  case  as  settled  contains  all  of  the  "  evidence, 
testimony  and  proceedings."     It  appeared  that  Mr.  Rogers,  at 
the  time  of  his  death,  owned  thirty-five  acres  of  farming  laud, 
upon  which  there  was  a  dwelling  house  in  which  he,  liis  wife, 
daughter  and  one  George  Gifford  lived  together.     There  was 
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situated  upon  the  farm  a  building  known  as  the  canal  lot 
grocery,  in  which  Mr.  Rogers,  for  some  years  prior  to  his 
death,  had  carried  on  a  small  grocery  basiness  with  the  assist- 
ance of  said  Gifford  as  his  clerk  and  bookkeeper.     After  the 
death  of  her  husband,  Mrs.  Rogers  carried  on  the  farm  and 
grocery  business,  in  her  own  name,  with  the  aid  of  Mr.  Gif- 
ford.    A  book  in  the  handwriting  of  Mr.  Gifford,  purporting 
to  be  a  yearly  inventory,  from  1870  to  1881,  of  the  assets 
of  Mr.  Rogers  in  his  lifetime  and  of  Mrs.  Rogers  after  his 
death,  was  put  in  evidence  by  the  respondent,  under  the  objec- 
tion and  exception  of  the  appellant,  and  constitutes  the  evi- 
dence relied  upon  to  justify  the  findings  so  excepted  to  as  afore- 
said.    No  connection,  except  as  stated,  was  shown  between 
Mr.  and  Mrs.  Rogers  and  the  book,  which  is  full  of  inaccura- 
cies, some  apparently  unintentional  and  others  appearing  to 
be  attempts  at  willful  deception.     The  inventory  purports  to 
show  what  the  entire  assets,  real  and  personal,  were  worth  on  the 
first  of  January  in  each  year,  and  also  to  show  the  profit  made 
daring  the  previous  year.     In  order  to  show  the  profit  each 
year,  the  value  of  the  assets  as  shown  by  the  inventory  of  the 
year  preceding  purports  to  have  been  deducted,  yet  on  the  first 
of  January,  1878,  when  the  assets,  real  and  personal,  are  inven- 
toried  at  $12,928.71,   the  assets  of  the  previous  year  are 
deducted  at  $11,964.90  instead  of  at  $13,112.56,  the  actual 
footing.     On  the  first  of  January,  1879,  the  assets  are  stated 
to  be  $12,698.35,  but  those  of  the  previous  year  are  deducted 
at  $11,235.60  instead  of  $12,928.71,  the  correct  amount.     In 
the  inventory  of  January  first,  1880,  "  cash  on  hand,  $443.73," 
is  included  twice  and  in  that  and  the  previous  year  the  value 
of  the  buildings  is  increased  and  various  misstatements  made 
apparently  for  the  purpose  of  showing  a  profit  instead  of  a 
loss.     This  inventory,  when  the  obvious  errors  are  corrected, 
does  not  show  the  amount  of  assets  on  hand  at  the  time  of 
Mr.  Rogers'  death  as  found  by  the  surrogate.     Excluding  the 
valuation  of  real  estate  from  consideration,  the  amount  of 
personal  property  on  the  first  of  January,  1870,  after  deduct- 
ing the  debts,  was  $684;  1871,  $698.18;  1872,   $1,626.84; 
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1873,  $2,807 ;  1874,  $3,786.93 ;  1875,  including  the  propor- 
tion of  profit  to  May  14,  1 874,  when  Mr.  Rogers  died,  $4,241, 
but  apparently  without  deducting  debts.     This  included  the 
share  of  both  mother  and  daughter.     The  inventory  of  her 
husband's  estate  filed  by  Mrs.  Rogers  on  the  20th  of  October, 
1875,  which  was  put  in  evidence  by  the  respondent,  shows 
assets,  after  the  payment  of  debts,  to  the  amount  of  only 
$2,986.42.     That  inventory  v^os,  pri7na  facie  evidence  both  as 
to  the  extent  and  value  of  the  personal  property  left  by  Mr. 
Rogers  and  cast  the  burden  upon  the  respondent  of  showing 
either  that  articles  were  omitted  therefrom,  or  that  a  greater 
sum  was  realized  than  the  appraised  value.     {Matter  of  Mul- 
lo7i,  145  N.  Y.  98;  74  Hun,  358.)     In  1883  Mrs.  Rogers  sold 
her  one-third  interest  in  all  the  personal  property  on  the  farm 
and  in  the  grocery  business  to  the  husband  of  the  respondent 
for  the  sum  of  $566.66,  and  on  the  trial  it  was  stipulated  that 
no   part   of  this  property  came  into  the  appellant's  hands. 
The  Gilford  inventory,  instead  of  showing  a  profit  each  year, 
as   it   purports   to,  should   show,  after  correction  of  errors, 
sometimes  a  small  profit  and  sometimes  a  loss.     The  profits 
during  the  seven  years  that  the  inventory  was  .kept  after  Mr. 
Rogers'   death,  instead  of  being  a  yearly  average  of  $900, 
as   found   by   the   surrogate,   averaged  but   about   $150,  <»r 
no   more    than   a    fair    rental    for    tlie    real   estate,   which 
is  not   here  involved.     The   serious   discrepancies   are   illus- 
trated by  tlie  fact  that,  on   the  business  of  1877,   instead  of 
a  gain  of  $963.81,  there  was  a  loss  of  $183.85 ;  and  the  next 
year,  instead   of  a  gain   of    $1,602.75,  there   was   a  loss  of 
$230.36,  making  a  difference  of  over  three  thousand  dollars 
in  two  years.     The  learned  surrogate  seems  to  have  been  mis- 
led by  this  erroneous  inventory  into  making  findings  which 
cannot  be  sustained  by  any  view  of  the  evidence.     Moreover, 
there  was  no  inventory  whatever  after  1881,  and  no  attempt 
is  made  to  designate  or  identify  the  separate  assets  of  Mr. 
Rogers,  nor  does  it  appear  what  changes  took  place  between 
1881  and  1885,  when  Mrs.  Rogers  died,  nor  how  much,  if 
any,  of  her  separate  estate  was  included  in    the   valuation. 
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The  increase  in  the  value  of  the  real  estate  appearing  in  the 
inventory,  so  far  as  it  represents  improvements  made  upon 
realty  belonging  to  the  respondent  subject  to  the  dower  right 
of  her  mother,  should  have  been  taken  into  account  and  cred- 
ited as  a  practical  accounting  to  the  extent  of  the  value  actu- 
ally conferred.  There  are  other  errors  in  the  inventory  which 
we  have  no  time  to  point  out,  and  other  errors  in  the  record 
which  it  is  unnecessary  to  consider,  as  a  new  trial  must  be 
granted.  We  will  close  our  review  by  a  single  reference  to 
an  error  of  addition  appearing  in  the  "  summary  statement " 
annexed  to  the  decree  as  a  part  thereof,  and  which  was  duly 
excepted  to.  The  "  total  debits  "  are  stated  therein  at  $4,784.65, 
whereas,  when  correctly  added,  they  amount  to  but  $3,789.06, 
and  this  error  enters  into  "  the  balance  for  distribution  "  for 
which  the  appellant  was  held  liable. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
before  the  surrogate,  with  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Pbactice — Motion  to  Dismiss  Appeal  —  Copt  op  Return.  Upon  a 
motion,  in  the  Court  of  Appeals,  to  dismiss  an  appeal,  upon  the  ground 
that  the  Appellate  Division  unanimously  decided  that  there  was  evidence 
supporting  or  tending  to  sustain  the  findings  of  fact,  and  that  the  excep- 
tions taken  upon  the  trial  were  frivolous,  the  moving  party  should  fur- 
nish the  court  with  at  least  one  copy  of  the  return  or  of  the  record  in  the 
court  below. 

Keported  below,  3  App.  Div.  584. 

(Argued  June  7,  1897;  decided  June  15,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  upon  an  order  made  March  20,  1896,  which 
aflSrmed  a  judgment  in  favor  of  plaintiflE  entered  upon  the 
report  of  a  referee. 
42 
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The  grounds  of  the  motion  are  stated  in  the  opinion. 
Williain  R,   Wilder  and  Freddie  D.  Philips  for  motion. 
Holines  cfe  Adarns  opposed. 

Martin,  J.  Motion  to  dismiss  the  defendant's  apjjeal  based 
principally  upon  the  ground  that  the  Appellate  Division 
unanimously  decided  that  there  was  evidence  supporting  or 
tending  to  sustain  the  findings  of  the  referee,  and  that  the 
exceptions  taken  upon  the  trial  were  frivolous. 

An  examination  of  the  papers  submitted  upon  the  motion 
discloses  that  no  copy  of  the  record  in  the  court  below  or  of 
the  return  to  this  court  is  contained  therein.  "Without  a  copy 
of  the  record  before  us  we  are  unable  to  determine  the  cor- 
rectness of  the  claim  of  the  respondent  in  either  of  those 
respects.  Upon  such  a  motion  the  moving  party  should  fur- 
nish the  court  with  at  least  one  copy  of  the  record  to  enable  it 
to  examine  those  questions.  If  any  reason  exists  why  ho 
cannot,  it  should  be  stated  in  the  moving  papei-s.  We  can 
hardly  suppose  a  case  where  the  moving  party  cannot  fur- 
nish a  copy  of  the  return  or  at  least  a  copy  of  the  record  in 
the  court  below.  Should  such  a  case  arise  it  may  become  the 
duty  of  the  court  to  direct  the  clerk  to  present  the  original 
return.  The  plaintiff  having  moved  to  dismiss  the  appeal 
upon  the  ground  stated,  it  was  his  duty  to  furnish  the  court 
with  the  proper  papers  showing  the  existence  of  the  facts  nix>n 
which  he  relies. 

There  are  other  technical  grounds  upon  which  the  plaintiff 
asks  for  the  dismissal  of  this  appeal ;  those  we  have  examined, 
but  regard  them  as  insufficient  to  justify  us  in  granting  the 
motion. 

It  follows  that  the  motion  should  be  denied,  with  ten  dol- 
lars costs. 

All  concur. 

Motion  denied. 


1897.]  ^TOA  Ins.  Co.  v.  The  Mayor.  331 

N.  Y.  Rep.]  Statement  of  case. 


iExNA  Insurance  Company,  Appellant  and  Respondent,  v. 
The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Respondent  and  Appellant. 

1.  Exemption  from  Taxation  —  Effect  of  Statute  on  Tax  for 
Current  Year— L.  1886,  Ch.  679.  The  exemption  of  the  personal 
property  of  insurance  companies  from  taxation,  by  section  4  of  chapter 
679,  Laws  of  1886,  enacted  June  fifteenth  of  that  year,  to  take  effect  imme- 
diately, but  without  any  provision  giving  it  retroactive  effect,  did  not 
apply  to  taxes  for  the  year  1886  upon  property  in  the  city  of  New  York, 
although  when  the  act  was  passed  the  tax  had  not  been  actually  perfected 
by  extending  it  upon  the  assessment  roll,  since  the  assessment  became 
complete  on  May  first. 

2.  Tax  on  Bank  Stock  Owned  by  Insurance  Company  —  L.  1886,  Ce. 
679.  Stock  of  banks  in  this  state,  owned  by  a  fire  and  marine  insurance 
company  doing  business  in  this  state  but  organized  under  the  laws  of 
another  state,  is  exempt  from  taxation,  by  force  of  section  4  of  chapter 
679,  Laws  of  1886,  as  part  of  the  "  personal  property,  franchise  and  busi- 
ness "  of  such  a  company. 

8.  Action  to  Recover  3Ioney  Paid  for  Tax.  An  action  may  be 
maintained  to  recover  back  money  involuntarily  paid  in  satisfaction  of  a 
tax  without  first  having  the  assessment  set  aside  or  vacated,  or  making  a  Cx^ 
prior  demand  for  the  return  of  the  money,  if  the  assessment  although 
valid  on  its  face  is  in  fact  void  because  the  assessors  had  no  jurisdiction  to 
make  it. 

4.  Lien  of  Tax  as  Duress — Involuntary  Payment  — L.  1882,  Ch. 
409.  The  lien  of  a  tax  on  bank  stock,  created  by  section  814  of  chapter 
409,  Laws  of  1882,  made  the  imposition  of  a  tax  on  stock,  which  was 
exempt  because  owned  by  a  fire  and  marine  insurance  company  doing 
business  in  the  state,  such  an  impounding  or  duress  of  the  property  as  to 
render  a  payment  thereof  so  far  involuntary  as  to  authorize  an  action  by 
the  owner  of  the  stock  to  recover  from  the  city  which  imposed  the  tax  the 
money  wrongfully  received  therefor. 

5.  Payment  by  Bank  of  Tax  on  Stockholders.  Payment  by  a  bank 
of  the  gross  amount  of  the  tax  on  its  stockholders  for  stock  therein,  includ- 
ing stock  which  was  exempt  because  owned  by  a  fire  and  marine  insur- 
ance company  doing  business  in  the  state,  cannot  be  deemed  such  a 
voluntary  payment  by  the  insurance  company  as  to  preclude  its  recovery 
of  the  amount  paid  on  its  stock  from  the  city  which  imposed  and  received 
the  payment  of  the  tax,  where  the  insurance  company  did  not  expressly 
authorize  or  assent  to  the  payment  after  it  had  acquired  full  knowledge 
of  all  the  facts,  including  the  fact  that  the  tax  was  invalid. 

6.  Statute  Taxing  Bank  Shares  —  Exemption  — L.  1882.  Ch.  409; 
la.  1886,  Ch.  679.     The  provision  for  the  taxation  of  bank  shares  in  chap- 
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ter  400,  Laws  of  1882,  which  expressly  makes  them  a  part  of  the  personal 
property  of  the  stockholder,  does  not  exclude  such  shares  from  the  exemp- 
tion created  by  chapter  679,  Laws  of  1886,  of  the  personal  property  of  a 
fire  and  marine  insurance  company  doing  business  in  the  state. 
^t7ia  Ins.  Co.  V.  Mayor,  7  App.  Div.  145,  affirmed. 

(Argued  June  8,  1897;  decided  June  15,  1897.) 

Cross- APPEALS  from  an  order  and  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
de[)artment,  entered,  respectively,  June  29  and  September  9, 
1396,  which  affirmed  a  judgment  entered  upon  a  verdict 
directed  by  the  court. 

The  questions  in  this  case  arise  upon  cross-appeals  from 
an  order  and  judgment  of  the  Appellate  Division  in  the  first 
department,  affirming  a  judgment  entered  upon  a  verdict 
directed  by  the  court.  The  action  was  to  recover  money  paid 
for  taxes  imposed  by  the  defendant  in  the  years  1886,  1887 
and  1888  upon  bank  stock  owned  by  the  plaintiflF.  The  court 
directed  a  verdict  in  favor  of  the  defendant  as  to  the  taxes 
for  the  year  1886,  and  in  favor  of  the  plaintiff  for  the  taxes 
collected  in  the  years  1887  and  1888.  From  so  much  of  the 
judgment  as  determined  that  the  plaintiff  was  not  entitled  to 
recover  for  the  taxes  paid  in  the  year  1886,  it  appealed,  while 
the  defendant  appealed  from  that  portion  of  the  judgment 
which  determined  that  the  plaintiff  was  entitled  to  recover  for 
the  taxes  paid  in  the  years  1887  and  1888. 

The  plaintiff  is  an  insurance  corporation  organized  under 
the  laws  of  the  state  of  Connecticut.  During  the  years  men- 
tioned it  carried  on  the  business  of  fire  and  marine  insurance 
in  the  state  of  Kew  York.  The  allegations  of  the  complaint, 
briefly  stated,  are  :  That  the  taxes  assessed  upon  the  plaintiff 
were  illegal  and  void ;  that  the  defendant  collected  them  from 
the  respective  banks  whose  stocks  were  owned  by  the  plaintiff ; 
that  such  collections  were  made  without  the  plaintiff's  knowl- 
edge or  consent,  and,  against  its  will,  the  amount  thereof  was 
wrongfully  deducted  from  funds  in  the  possession  of  the 
banks  belonging  to  the  plaintiff,  and  that  the  defendant  now 
holds  such  moneys  to  the  use  of  the  plaintiff. 
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In  the  answer,  after  the  illegality  of  the  tax  is  denied,  it  is 
alleged  that  the  plaintiff  neglected  to  take  any  steps  to  review, 
correct  or  vacate  any  of  the  assessments,  or  to  stay  or  prevent 
the  collection  of  any  of  the  taxes  based  thereon ;  that  the 
taxes  were  voluntarily  paid,  without  force  or  duress,  and  that, 
if  paid  under  mistake,  it  was  a  mistake  of  law  and  not  of  fact. 
On  the  trial  it  was  proved  that  the  taxes,  including  plain- 
tifPs,  were  paid  by  each  of  the  several  banks  with  its  own 
check,  which  was  given  for  the  taxes  of  all  the  stockholders 
of  that  bank  in  each  year.     Such  of  the  stockholders  as  had 
proved  that  they  were  not  liable  for  such  taxes,  so  that  their 
names  were  not  upon  the  assessment  roll  in  the  hands  of  the 
receiver  of  taxes,   the  banks  were  accustomed  to  pay,  in 
addition  to  the  regular  dividend,  a  further  sum  equal  to  tlie 
amount  which  would  have  been  imposed  if  the  taxes  had  not 
been  canceled,  but  the  stockholders  whose  names  remained 
upon  the  roll,  although  they  received  the  regular  dividends, 
received  no  such  additional  one.     These  taxes  were  shown  to 
have  been  collected  in  this  manner :     The  tax  officers  sent  to 
each  bank  a  bill  of  taxes  showing  the  gross  amount  of  taxes 
standing  on  the  books  of  the  tax  receiver  against  the  stock- 
holders of  that  particular  bank,  and  the  cashier  would  send  a 
check  for  the  whole  amount,  less  the  amount  of  the  rebate  in 
favor  of  the  stockholders  whose  assessments  were  canceled. 
Sometimes  the  bank  asked  for  a  bill  and  sometimes  it  was  sent 
without  request.     The  practice  had  been  continued  for  several 
years  prior  to  1886,  and  was  followed  in  regard  to  the  pay- 
ment of  the  taxes  in  dispute.     The  president  of  the  plaintiff, 
who   was  its  assistant  secretary  at  the  time  of  the  levy  and 
payment  of  these  taxes,  testified  that  he  had  no  knowledge  of 
the  payment  and  imposition  of  the  taxes  at  the  time,  and  that 
no  officer  of  the  plaintiff  had  knowledge  of  them,  so  far  as  he 
knew,  although  it  was  admitted  that  notices  were  received 
from  some  of  the  banks  notifying  them  that  the  commissioners 
of  taxes  would  impose  an  assessment  upon  the  stockholders  of 
the  bank,  and  advising  them  of  their  right  to  reduce  the  assess- 
ment by  the  deduction  of  debts,  to  be  attended  to  in  person 
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at  the  tax  commissioners'  office.  Other  banks  sent  communi- 
cations to  the  plaintiff,  which  accompanied  the  payment  of 
dividends,  specifying  that  such  dividends  were  free  of  tax. 
In  April  in  each  of  the  years  1887  and  1888,  the  plaintiff  sent 
a  communication  to  the  tax  commissioners,  claiming  exemp- 
tion from  taxation  upon  its  shares  of  bank  stock  of  these  New 
York  banks,  under  and  by  force  of  the  provisions  of  chapter 
fi79  of  the  Laws  of  1886^! 

At  the  close  of  the  evidence,  each  party  moved  for  the 
direction  of  a  verdict.  The  court  thereupon  directed  a  ver- 
dict for  the  defendant  as  to  the  taxes  for  the  year  1886,  and 
directed  a  verdict  for  the  plaintiff  for  the  full  amount  of  the 
taxes  paid  in  each  of  the  years  1887  and  1888,  with  interest. 

Thomas  P,  Wtckes,  Esek  Coioen  and  George  Richa/rds  for 
plaintiff.  The  statute,  chapter  679  of  the  Laws  of  1886, 
exempted  the  plaintiff  from  payment  of  a  tax  upon  its  bank 
shares.  {M.  Ins.  Co.  v.  PougKkeepsis^  51  Hun,  696 ;  People 
ex  rel.  v.  CoUman^  121  N.  Y.  542.)  The  taxes  attempted  to 
be  imposed  upon  the  plaintiff  for  the  years  1887  and  1888 
were  not  voidable,  but  void.  {Nat  Bank  of  C.  v.  City  of 
Ebnira,  53  N.  Y.  49  ;  In  re  N.  Y,  Catholic  Protectory,  11 
N.  Y.  342  ;  McLean  v.  Jephson,  123  N.  Y.  142  ;  U.  S,  T,  Co. 
v.  Mayov^  etc^  144  N.  Y.  492  ;  Prosper  v.  Secor^  5  Barb.  608.) 
The  tax  being  void,  the  plaintiff  may  maintain  an  action  to 
recover  back  the  amount  received  by  the  city  as  money  had 
and  received,  without  right  to  the  use  of  plaintiff.  {Pey%er  v. 
Mayor ^  etc.^  70  N.  Y.  497;  jStrusburgh  v.  Mayor,  etc.^ 
87  N.  Y.  452 ;  Bank  of  Commonwealth  v.  Mayor^  etc.^ 
43  N.  Y.  184;  Brueeher  v.  Vil  of  Port  Chester,  101  N. 
Y.  240;  Tripler  v.  Mayor,  etc.,  139  N.  Y.  1.)  The 
payment  in  the  case  at  bar  was  not  a  voluntary  payment 
within  the  meaning  of  the  decisions  denying  a  recovery 
in  such  cases.  (2  R.  S.  [8th  ed.]  1580,  §  314 ;  Merchants^ 
Bank  V.  Spalding,  9  N.  Y.  53 ;  Honegger  v.  Wettstdn^  ^ 
N.  Y.  252 ;  Mygatt  v.  Washburn,  15  N.  Y.  316 ;  Dom  v. 
Backer,   61   K  Y.   261 ;   National  Bank  of  C  v.  City  of 
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Elmira,  53  N.  Y.  49  ;  In  re  N,  K  Catholic  Protectory,  77 
N.  Y.  342;  McLeaii  v.  Jephson,  123  N.  Y.  142;  M.  L.  Ins. 
Co.  V.  Mayor,  etc.,  144  N.  Y.  494 ;  Bd.  of  Supra,  v.  Ellis, 
59  N.  Y.  620 ;  People  v.  Fields,  58  N.  Y.  491.)  The  defend- 
ant is  estopped  by  the  record  from  contending  that  the  plain- 
tiff is  chargeable  with  knowledge  and  assented  to  the  payment. 
{McLean  v.  Jephson,  123  N".  Y.  142.)  The  evidence  clearly 
shows  that  the  money  which  was  paid  to  the  city  was  the 
money  of  the  plaintiff,  and  that  the  plaintiff  has  suffered  loss 
of  it  by  the  diminution  of  dividends  in  those  years  in  which 
it  was  illegally  taxed.  (2  R.  S.  [8th  ed.]  1580,  §  312 ;  L.  1882, 
ch.  409  ;  National  Bank  of  C  v.  City  of  Elmira,  53  N.  Y. 
49.)  Chapter  679  of  the  Laws  of  1886  operated  to  exempt 
the  plaintiff  from  the  levy  of  any  tax  in  that  year.  {People 
ex  rel.  v.  Comrs.,  142  N.  Y.  348 ;  People  ex  rel.  v.  Coleman, 
121  N.  Y.  542.) 

Francis  M,  Scott,  Oeo7*ge  S.  Coleman  and  Jaines  M,  Ward 
for  defendant.  The  taxes  imposed  on  the  bank  shares  of 
plaintiff  in  1886,  1887  and  1888  were  not  void  by  reason  of 
any.  laws  of  the  United  States  or  of  the  state  of  New  York, 
or,  in  particular,  by  reason  of  chapter  679  of  the  Laws  of  1886. 
{M.  Ins.  Co.  V.  Poughkeepsie,  51  Hun,  595 ;  People  ex  rel. 
V.  Cbhman,  121  N.  Y.  542;  L.  1882,  ch.  409;  Bank  of 
Jiedemption  v.  Boston,  125  U.  S.  60;  People  ex  rel.  v.  Cole- 
man,  135  N.  Y.  231 ;  64  Miss.  378.)  If  chapter  679  of  the 
Laws  of  1886  did  apply  to  bank  stock  owned  by  fire  and 
marine  insurance  companies  of  states  other  than  Xew  York, 
the  exemption  under  the  act  was  not  applicable  to  assessments 
for  purposes  of  taxation  for  the  year  1886  in  the  county  of 
New  York.  A  statute  is  always  presumed  to  be  prospective 
in  its  operation  unless  the  contrary  is  expressly  provided  or  is 
necessarily  to  be  inferred.  {Associoition  for  Colored  Orpko/ns 
V.  Mayor,  etc.,  104  N.  Y.  581 ;  People  ex  rel.  v.  Cotnrs.,  142 
N.  Y.  350 ;  Sisters  of  St.  Francis  v.  Mayor,  etc.,  51  Hun,  355 ; 
112  N.  Y.  677;  Matter  of  American  Fine  Arts  Society,  6 
App.  Biv.  496 ;  151  N.  Y.  621 ;  Peo^yU  ex  rel.  v.  McCall,  94 
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K.  Y.  587 ;  L.  1885,  ch.  530 ;  People  ex  reL  v.  Tax  Cotnrs., 
17  Abb.  [N.  C]  377 ;  41  Hun,  376 ;  Reid  v.  Mayor,  etc,,  68 
Hun,  113 ;  In  re  Miller,  110  N.  Y.  216 ;  Qumlan  v.  Welch, 
141  N.  Y.  158,  165 ;  People  ex  reL  v.  Comrs.,  91  N.  Y.  605.) 
The  assessments  were  made  by  officers  having  jurisdiction  of 
the  person  of  plaintifE  as  well  as  of  the  subject-matter,  and 
cannot  be  attacked  collaterally.  (1  K.  S.  ch.  13,  tit.  1, 
§  4;  L.  1882,  ch.  409,  §§  325,  326;  Tappan  v.  M.  Nat 
Bamk,  86  U.  S.  490 ;  Nat,  Bank  of  C,  v.  City  of  Elmira, 
53  N.  Y.  49 ;  In  re  N  Y.  C,  Protectory,  77  K  Y.  343 ; 
McLeam^  v.  Jephaon,  123  N.  Y.  142 ;  Bank  of  Redertvption 
V.  Boston,  125  U.  S.  60;  U.  8.  T.  Co.  v.  Mayor,  etc.,  144  N. 
Y.  488 ;  Bank  of  Comm.  v.  Mayc/r,  etc.,  43  N.  Y.  184.) 
Even  if  the  assessments  had  been  made  wholly  without  juris- 
diction, and  had  been  absolutely  void,  the  plaintiff  cannot 
recover  in  this  action,  because  the  moneys  received  by  defend- 
ant for  the  taxes  of  the  several  years  were  paid  voluntarily, 
without  duress  of  fact  or  law.  {Tappan  v.  M.  Nat.  Bank, 
86  U.  S.  490  ;  Ilonegger  v.  Wettstein,  94  N.  Y.  252 ;  Sond- 
heimer  v.  R.  R.  Co.,  20  N.  Y.  S.  R.  290 ;  U.  S.  T.  Co.  v. 
Mayor,  etc,  77  Hun,  182;  144  N.  Y.  488;  McLean  v. 
Mye7'8,  134  N.  Y.  480.)  If  the  plaintiff  is  permitted  to  defeat 
the  plea  of  voluntary  payment  by  repudiating  the  agency  of 
the  banks  which  paid  the  taxes,  it  still  is  not  entitled  to 
recover  in  this  action.  The  city  received  the  moneys  in  each 
year,  from  the  banks,  under  color  and  claim  of  right,  for  its 
own  use,  and  it  is  well  settled  that  in  the  circumstances  dis- 
closed by  the  present  record  an  action  will  not  lie  by  the 
plaintiff  against  the  defendant.  {Peckham  v.  Van  Wagener*^ 
83  N.  Y.  40,  45 ;  People  ex  rel,  v.  Barker,  86  Hun,  131 ; 
Clow  V.  Borat,  6  Johns.  37 ;  Bleakley  v.  White,  4  Paige,  654  ; 
A.  D.  Co.  V.  Maxjor,  etc.,  53  X.  Y.  65 ;  MulUr  v.  Eno,  14 
N.  Y.  605 ;  Patrick  v.  3fetcalf,  37  N.  Y.  332  ;  Butterworth 
V.  Gould,  41  N.  Y.  450  ;  Decker  v.  Saltsman,  59  K.  Y.  275.) 

Martin,  J.     The  first  question  involved  in  this  controversy 
relates  to  the  taxes  assessed  and  collected  of  the  plaintiff  for 
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the  year  1886.     On  the  15th  of  June  of  that  year  the  legis- 
lature passed  an  act  which  provides :  "  The  lands  and  real 
estate  of  such  insurance  companies  shall  continue  to  be  assessed 
and  taxed  where  situated  for  state,  city,  town,  county,  village, 
school  or  other  local  purposes;   but  the  personal  property, 
franchise  and  business  of  all  insurance  companies  incorporated 
under  the  laws  of  this  state,  or  any  other  state  or  country  and 
doing  business  in  this  state,  and  the  shares  of  stock  of  said 
companies  shall  hereafter  be  exempt  from  all  assessment  or 
taxation  except  as  in  this  act  prescribed ;  provided  that  this 
section  shall  not  affect  the  tire  department  tax  of  two  per  cent 
now  required  to  be  paid."      (Laws  of  1886,  chap.  679,  sec.  4.) 
The  solution  of  this  question  depends  upon  the  construction 
of  this  provision  of  the  statute  and  how  far  it  affected  the  tax 
for  that  year.    This  act  expressly  provided  that  insurance  com- 
panies incorporated  under  the  laws  of  any  other  state  doing 
business  in  this  state  should  thereafter  be  exempt  from  assess- 
ment or  taxation,  except  in  certain  cases  which  have  no  appli- 
cation here.     It  is  contended  by  the  plaintiff  that  this  statute 
exempted  it  from  taxation  and  was  applicable  to  the  taxes  for 
the  year  1886,  although  the  assessment  for  that  year  had  been 
completed  prior  to  its  passage.     Its  claim  is,  that  as  it  was  to 
take  effect  immedititely,  and  as  the  tax  had  not  been  actually 
perfected  by  extending  it  upon  the  assessment  roll,  it  was 
exempted  from  the  taxes  of  that  year. 

With  that  contention  we  cannot  agree.     Indeed  the  ques- 
tion can  hardly  be  regarded  as  an  open  one  in  this  court,  as 
similar   questions   have   been    several   times   decided   by   us 
adversely  to  the  plaintiff's  clahn  in  that  respect.     {Matter  of 
the  A.merican  Fine  Arts  Society^  151  X.  Y.  621 ;  6  App. 
Div.  496;  Assn.for  Colored  Orphans  v.  Mayor ^  etc,^  104  N. 
Y.  581;  People  ex  rel,  American  Bible  Society  \\  Tax  Coinrs.^ 
142  IS".  Y.  348.)     In  the  tirst  case  cited  the  effect  of  chapter 
540  of  the  I^ws  of  1895  was  under  consideration.     That  stat- 
ute provided  that  the  real  and  personal  property  of  the  Ameri- 
can Fine  Arts  Society  which  it  held  under  a  lea«e  from  others, 
when  the  lessee  was  required  to  pay  the  annual  taxes,  should 
43 
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be  exempt  from  all  taxation.  That  act  took  effect  on  May 
3rd  of  that  year.  The  assessment  upon  property  situated  in 
the  city  of  New  York  is  completed  in  each  year  on  the  1st  day 
of  that  month.  This  court  held  in  that  case  that  as  the  com- 
missioners of  taxes  and  assessments  had  no  power  to  change 
the  assessments  after  that  time,  the  act  did  not  exempt  the 
property  of  the  society  from  a  tax  for  that  year.  In  the  second 
case  the  same  doctrine  was  applied,  where  tlie  plaintiff  became 
the  owner  of  real  estate  after  tlie  first  day  of  May,  but  before 
the  tax  was  actually  imposed,  the  court  holding  that  the 
exemption  did  not  aj)ply  to  taxes  for  the  year  in  which  the 
act  was  passed. 

In  the  case  of  T/ie  Ainericayi  Bihle  Society  although  it 
was  held  that  the  act  there  under  consideration  relieved  the 
property  of  the  relator  from  taxation  for  that  year,  l)ecause  it 
was  passed  previous  to  the  first  day  of  May,  and  was  to  take 
effect  immediately,  still  the  court  recognized  the  correctness  of 
the  principle  established  by  the  preceding  cases.  (See,  also, 
Sisters  of  St,  Francis  v.  Mayor ^  51  Hun,  355  ;  aflirmed,  112 
X.  Y.  077 ;  Peojde  ex  rel  2'^rd  Street  E,  It  Co.  v.  Tax 
Comrs,,  91  N.  Y.  503.) 

It  is  urged  by  the  plaintiff  that  the  word  "  taxation  "  relates 
to  the  imposition  of  the  tax  itself  and  not  to  the  assessment, 
and  as  the  tax  had  not  been  actually' levied  when  this  statute 
was  passed,  it  exempted  its  property  from  taxation  for   tlie 
year  1886.     We  think  there  is  no  distinction  between  this  case 
and  Matter  of  the  Ataerican  Fine  Arts  Society  {8upra\  as  in 
that  case  like  this  the  exemption  was  from  taxation.     As  there 
was  no  •])rovision  in  the  act  under  consideration   in  this  case 
giving  it  a  retroactive  effect,  it  did  not  affect  the  assessment 
and  tax  for  tlie  year  18S6.     It  follows  tliat  the  appeal   of  the 
plaintiff  ciinnot  be  sustained. 

This  brings  us  to  the  consideration  of  the  validity  of  the 
Taxes  imposed  for  the  years  1887  and  1888.  Under  the 
statute  to  which  we  have  already  adverted,  the  personal  prop- 
erty of  an  insurance  corporation  of  another  state  doing  busi- 
ness in  this  state  is  exempt  from  assessment  and    taxation 
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except  as  therein  provided.  As  there  was  iiotliing  in  the  act 
providing  for  a  tax  such  as  was  imposed  in  this  case,  there 
was  no  law  authorizing  its  assessment  and  levy.  Such  a  tax 
was  forbidden  by  that  statute,  and  consequently  was  without 
authority  and  contrary  to  law.  {People  ex  rel,  Cormnonwealth 
Ins,  Co.  V.  Cole^nariy  121  N.  Y.  542;  Mutual  In%,  Co.  v.  City 
of  PiYuglikeepsie^  51  Hun,  595.)  In  National  Bank  of  Che- 
mmig  v.  City  of  Elmira  (53  N.  Y.  49)  it  was  lield  that  asses- 
sors have  no  power  to  determine  what  property  is  taxable ; 
that  is  within  the  province  of  the  legislature  alone,  and  if  an 
erroneous  decision  on  the  part  of  the  assessors  as  to  what  is 
taxable  property  is  made,  they  are  lial)le ;  that  tlie  assessment 
founded  thereon  is  void,  and  that  such  a  decision  may  be 
attacked  collaterally.  In  that  case  a  tax  was  levied  in  viola- 
tion of  chapter  7G1  of  the  Laws  of  1806,  which  forbade  the 
assessment  of  any  tax  upon  the  capital  of  any  bank  organized 
under  the  authority  of  tlie  state  or  of  tlie  United  States,  and 
it  was  held  that  the  assessors  had  no  power  to  act,  and  that 
their  acts  were  void.  In  Matter  of  the  JV.  Y.  Catholic  Pro- 
tectory (77  N.  Y.  342),  where  the  property  of  that  institution 
was  exempt  by  statute  from  assessment  and  taxation,  it  was 
held  that  the  assessors  had  no  authority  to  make  such  an 
assessment,  and  that  the  imposition  of  the  tax  was  illegal  and 
void  for  want  of  jurisdiction.  In  P rouse r  v.  Secor  (5  Barb. 
607)  the  plaintiflE  was  a  minister  of  the  gosi)el,  and  claimed  as 
such  to  be  exempt  from  taxation.  He  was,  however,  assessed, 
and  it  was  held  that  tlie  assessors  had  no  jurisdiction  to  make 
such  assessment,  and  it  was,  therefore,  illegal  and  void.  Thus 
it  is  obvious  that  a  tax  imposed  upon  the  plaintiflE  was  without 
authority  of  law,  and  was  illegal  and  void. 

The  tax  being  void,  the  amount  paid  the  city  maybe  recov- 
ered in  an  action  for  money  had  and  received.  It  seems  to 
be  settled  in  this  state  that,  where  an  assessment  is  valid  on  its 
face,  and  in  fact  void  because  the  assessors  had  no  jurisdiction 
to  make  it,  an  action  may  be  maintained  to  recover  back 
money  involuntarily  paid  in  satisfaction  thereof  without  hVst 
having  the  assessment  set  aside  or  vacated,  and  a  demand  for 
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the  return  of  the  money  is  unnecessary  before  the  commence- 
ment of  an  action  to  recover  it.  i^Bruecher  v.  Village  of 
Port  Cheater,  101  N.  Y.  240.) 

We  are  also  of  tlie  opinion  that  the  payment  of  the  taxes 
for  1887  and  1888,  under  the  circumstances  disclosed  by  the 
evidence,  was  not  voluntary,  and  hence  the  amount  thereof 
may  be  recovered  in  this  action.     At  the  time  these  payments 
were  made,  section  314  of  chapter  409  of  the  Laws  of  1882 
was  in  force.     That  section  provides   that   a  tax  upon  the 
shares  of  a  bank  organized  under  the  laws  of  the  state,  or  of 
the  United  States,  shall  be  and  remain  a  lien  thereon  from 
the  day  when  the  property  was  assessed,  and,  if  transferred 
after  that  day,  the  transfer  shall   be  subject  to  such  lien. 
As  this   tax   became   and  remained  a  lien  npon  the  plain- 
tiff's bank  stock,  even  after  a  transfer,  it  deprived  it  of  an 
essential  element  of  its  ownership  and  of  its  right  to  transfer 
it.     That  being  the  effect  of  the  imposition  of  the  tax,  we  think 
it  amounted  to  such  an  impounding  or  duress  of  the  plaintiff's 
property  as  to  render  the  payment  so  far  involuntary  as  to  author- 
ize an  action  for  the  recovery  of  the  money  thus  wrongfully 
received  by  the  defendant.     The  plaintiff  could  only  estab- 
lish its  right  to  a  full  enjoyment  of  its  property  by   proof 
of   the  facts  which  entitled  it   to   an  exemption  under  the 
statute  of  1886,  in  an  action  or  proceeding  instituted  for  that 
purpose,  or  by  payment  of  the  tax.     The  defendant  having, 
by  its  unauthorized  act,  placed  the  plaintiff  in  that  position, 
it  cannot  relieve  itself  from  a  liability  to  refund  the  amount  it 
thus  wrongfully  received  by  asserting  that  the  payment  was  a 
voluntary  one,  or  by  claiming  that  the  plaintiff  might  have 
pursued  some  other  remedy  to  relieve  its  property  from  the 
lieu  thus  established.     The  payment  was  necessary  to  relieve 
the  plaintifFs  property  from  the  lien  to  which  it  Was  made 
subject  by  the  wrongful  act^  of  the  defendant's  officers,  unless 
it  instituted  a  proceeding  to  establish  the  invalidity  of  the  tax 
The  plaintiff,  to  enforce  its  rights,  elected  to  pay  the  tax  and 
thus  relieve  its  property  from  such  lien,  and  then  to  institute 
an  action  to  recover  the  amount  it  was  obliged  to  pay,  instead 
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of  commencing  a  proceeding  to  set  aside  the  tax.  We  think 
the  defendant  is  not  in  a  pcjsition  to  complain  because  the 
plaintiff  elected  to  pursue  the  former  instead  of  the  latter 
i-emedy,  and  that  the  payment  cannot  be  held  to  be  so  far 
voluntary  as  to  deprive  the  plaintiff  of  its  right  to  recover  the 
amount  of  taxes  thus  wrongfully  levied  and  received  by  the 
defendant. 

Moreover,  we  are  of  the  opinion  that,  independent  of  that 
question,  there  was  no  such  voluntary  payment  by  the  plain- 
tiff, with  a  knowledge  of  all  the  facts,  as  would  bar  a  recovery 
of  the  moneys  thus  paid.     The  payments  were  made  by  the 
banks  without  express  authority  from  the  plaintiff.     There- 
fore, although  the  banks  may  have  had  some  knowledge  of  the 
facts,  the  plaintiff  was  not  chargeable  with  that  knowledge, 
unless  the  payments  were  made  in  pursuance  of  its  express 
authority  or  consent  after  it  had  acquired  full  knowledge  of 
all  the  facts,  including  the  invalidity  of  the  tax.     While  the 
bank  may  have  been  justified  in  paying  a  valid  tax  upon  the 
plaintiff's  property,  it  had  no  authority  to  pay  one  which  it 
knew  to  be  invalid,  imless  by  the  express  direction  of  plain- 
tiff, with  full  knowledge  of  its  invalidity.     Hence  it  is  obvi- 
ous that  the  payments  for  1887  and  1888  were  so  far  involun- 
tary   as   to   justify  a  recovery   in   this   action.     {Carve?'  v. 
Creqne,  48  N.  Y.  385  ;  Mason  v.  P render gast,  120  X.  Y.  536.) 
The  defendant  contends  that  the  bank  shares  owned  by  the 
plaintiff  did  not  fall  within  the  provisions  of  the  act  of  1886, 
because  the  state  had  a  separate  and  independent  system  of 
taxation  of  stockholders  in  state  and  national  banks,  and  there 
was  nothing  in  the  act  of  1886  indicating  an  intent  to  abro- 
gate   the  provisions  of   that  system.     The   authority  to  tax 
shares  of  national  banks  was  conferred  by  section  5219  of 
the   lievised  Statutes  of  the  United  States,  which  provided 
that    the    legislature    of    each    state    might    determine    and 
direct    the    manner    and    place    of    taxing    all    shares    of 
national  banking  associations  located  within  the  state,  sub- 
ject   to  two  restrictions,  first,   that   the   tax   should   not   be 
aX  a  greater  rate  than  is  assessed  upon  other  moneyed  capi- 
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tal  in  the  hands  of  individuals,  and,  second,  that  the  shares  of 
a  national  bank  owned  by  non-residents  should  be  taxed  in 
the  town  or  city  where  the  bank  is  located.     To  carry  that 
provision  into  effect  chapter  409  of  the  Laws  of  1882  was 
passed.     Section  312  of  that  act  provided  tliat  the  stockhold- 
ers of  every  bank  organized  under  tlie  authority  of  the  state 
or  of  the  United  States,  should  be  assessed  and  taxed  on  the 
value  of  every  share  of  stock  therein,  and  that  such  stock 
should  be  included  in  the  valuation  of  the  personal  property 
of  such  stockliolders  in  the  assessment  of  taxes  at  the  place 
where  the  banking  association  was  located.     Thus  it  is  seen 
that,  by  virtue  of  the  very  statute  to  which  the  defendant 
refers,  the  shares  of  the  stockholders  of  sucli  banks  are  to 
be   included    in   and    form    a   part   of   the   personal    prop- 
erty for   which  the   stockholders   are  to  be   assessed,  while 
the   statute   of    1886    expressly  provided  that   the   personal 
property,   franchises  and    business   of   insurance    companies 
incorporated   under   tlie   laws   of    another   state   and   doing 
business  in  this  sliould  tliereafter  be  exempt.     It  is  difficult 
to  see  how  it  can  be  held  that  bank  shares  which  are,  by  the 
statute  of  1882,  expressly  made  a  part  of  the  personal  prop- 
erty of  the  stockholder,  can  be  excluded  from  the  exemption 
provided  by  the  statute  of  1880,  which  expressly  exempts  all 
the  pei'sonal  property,  franchises  and  business  of  the  company. 
That,  independent  of  that  statute,  shares  of  stock  in  a  l)ank 
are   personal   property   there  can  be  no   doubt.     Moreover, 
the  statute  expressly  recognizes  them  as  such.     That  under 
these  circumstances  they  should  be  regarded  as  witliin   the 
provisions  of  the  statute  of  1886  is  obvious.     That  statute 
was  passed  subsequent  to  the  statute  of  1882,  and  if  there  had 
been  any  intention  to  exclude  bank  shares  from  the  operation 
of  that  act,  presumably  it  would  have  been  expressed   in   the 
statute.     The  statutes  of  1882  and  1886  must  be  read  and  con- 
strued together,  and  if  there  is  any  inconsistency  in  their  pro- 
visions the  latter  must  be  regarded  as  modifying  the  former. 
We  think  plaintiff's  shares  of  stock   in  the  various   banks 
of  this  state  formed  a  portion  of  its  personal  property,  and 
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were  exempted  from  taxation  by  the  statute  of  1886.  Under 
the  circumstances  of  tliis  case  we  are  clearly  of  the  opinion 
that  the  plaintiff  was  not  liable  to  taxation  upon  the  stocks  of 
Kew  York  banks  owned  by  it  in  the  years  1887  and  1888,  and 
that  the  recovery  herein  should  be  sustained. 

Therefore,  the  judgment  of  tlie  learned  Appellate  Division 
should  be  affirmed,  but  as  botli  parties  have  appealed,  without 
costs  to  either. 

All  concur. 

Judgment  affirmed. 


Henry  P.  Kogers  et  al.,  as  Executors,  etc.,  of  Nathaniel  P. 
KoGERs,  Deceased,  Resjx)ndents,  v,  Nathaniel  P.  Rogers, 
Appellant,  Impleaded  with  Frank  I.  Maguire. 

1.  Will  —  Date  of  Speaking.  The  general  rule,  that  a  will  speaks  as 
of  the  date  of  the  testator's  death,  is  not  of  universal  application;  and 
when  a  testator  refers  to  an  actually  existing  state  of  things,  his  language 
should  be  understood  as  referring  to  the  date  of  the  will  and  not  to  his 
death. 

2.  The  Words  "  Sums  Heretofore  Given  and  Advanced"  Con- 
strued. A  clause  in  a  will:  *'  I  direct  that  no  deduction  shall  be  made 
from  the  share  of  any  of  my  children  by  reason  of  any  sums  which  I  have 
heretofore  given  or  advanced  to  or  for  account  of  either  of  them,"  heldio 
apply  only  to  gifts  or  advancements  made  prior  to  the  date  of  the  instru- 
ment, and  not  to  refer  to  actual  loans  made  to  a  child  subsequent  to  the 
date  of  the  will,  for  which  the  testator  took  promissory  notes,  nor  to  sub- 
sequent loans  so  made,  not  to  the  child  himself,  but  to  a  business  firm  of 
which  he  was  a  member,  and  for  which  the  testator  took  the  firm  note  and 
other  collateral  security. 

3.  Evidence  —  Personal  Transaction  with  Dpxkased  Person  — 
CoDK  Civ.  Pro.  g  829.  By  force  of  section  829  of  the  Code  of  Civil  Pro- 
cedure, where  an  executor,  who  is  a  plaintiff,  testifies  in  his  own  behalf 
to  a  personal  transaction  between  the  deceased  person  and  the  defendant, 
the  defendant  becomes  a  competent  witness  in  his  own  behalf  with  respect 
to  the  same  transaction,  but  not  other  or  different  transactions. 

4.  Different  Transactions  with  Deceased  Person.  On  the  trial  of 
an  action  brought  by  executors  against  a  son  of  the-decedent  and  the  son's 
copartner,  to  recover  money  loaned  by  the  decedent  to  the  defendants'  firm, 
one  of  the  plaintiffs  testified  in  his  own  behalf  that  he  knew  that  the 
decedent  had  made  lotins  to  the  firm,  but  he  did  not  state  the  sources  of 
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his  knowledge.  The  defendant  copartner,  who  had  executed  and  deliv- 
ered to  the  decedent  a  firm  note  representing  the  loans,  and  a  policy  on  his 
life  as  collateral  security  for  the  note,  testified  as  a  witness  for  the  plain- 
tiffs as  to  the  loans  and  as  to  the  delivery  by  him  of  the  note  and  policy 
to  the  decedent.  The  defendant  son  thereafter  testified  in  his  own  behalf 
that  the  decedent  in  his  lifetime  delivered  to  him  as  a  personal  gift  the 
firm  note  and  the  copartner's  insurance  policy,  and  produced  these  papers 
for  the  plaintiffs.  The  policy  was  put  in  evidence  by  the  plaintiffs,  but 
the  note  was  not.  The  testimony  of  the  defendant  son,  having  been 
objected  to  by  the  plaintiffs,  was  stricken  out  by  the  court  as  incompetent 
under  section  829  of  the  Code  of  Civil  Procedure,  being  testimony  con- 
cerning a  personal  transaction  between  the  witness  and  the  deceased  per- 
son represented  by  the  plaintiffs.  Held,  that  the  exclusion  was  proper; 
thiit  the  testimony  of  the  plaintiff  executor,  even  if  it  amounted  to  testi- 
mony of  any  personal  transaction  with  the  decedent,  did  not  relate  to  the 
same  transaction  as  that  referred  to  by  the  defendant  son;  that  the  mak- 
ing of  the  loans  by  the  decedent  and  the  delivery  of  the  securities  therefor 
to  him,  testified  to  by  the  defendant  copartner  as  a  witness  for  the  plain- 
tiffs, constituted  a  distinct  and  different  transiiction  from  the  alleged  sub- 
secjuent  gift  of  the  securities  to  the  defendant  son,  and,  hence,  did  not 
render  his  testimony  as  to  the  gift  admissible  ns  part  of  a  transaction 
opened  up  by  the  plaintiffs;  and  that  the  testimony  was  not  aided  by  the 
fact  that  the  plaintiffs  required  the  defendant  son  to  produce  the  securities. 
Rogers  v.  McGuire,  90  Hun,  455,  afl[irmed. 

(Argued  May  12,  1897;  decided  June  22,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1805,  which  affirmed  a  judgment  in  favor  of 
tlie  plaintiffs  entered  upon  a  decision  of  the  court  rendered 
upon  a  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Jacob  F.  Miller  for  appellant.  The  testimony  of  the 
defendant  Kogers  should  have  been  admitted,  ((-ode  Civ. 
Pro.  $$^  828,  829;  VT'deox  v.  Cor  win,  117  X.  Y,  502;  Lewis 
V.  Merrltt,  98  X.  Y.  208;  Xcuj  v.  VurU^tj,  113  N.  Y,  577; 
Grey  v.  Grey,  47  N.  Y.  552  ;  Taher  v,  VTilleU,  44  Hun,  346 ; 
Daris  v.  Gallogher,  55  Hun,  59(» ;  Merrill  v.  Campbell^  79 
K.  Y.  f>25  ;  Swty't  v.  Loio,  28  Hun,  432 ;  Aryno^^y  v.   Dd^ir 
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mare,  1  Stm.  505  ;  Magie  v.  Scott,  9  Cush.   150  ;  Fish  v. 
IShtt,  21  Barb.  333  ;  1  Greenl.  on  Ev.  §  34 ;  Rawley  v.  Brown, 
71  X.  Y.  89.)     The  court  erred  in  striking  out  the  testimony 
of  defendant  Rogers  after  the  case  had  been  submitted  to  him. 
{Gall  V.  Gall,  114  N.  Y.  122;  Uolmss  v.  Moffat,  120  Is.  Y. 
359.)     The  court  erred  in  striking  out  the  cross-examination 
of  defendant  Rogers.     Such  examination  alone  autliorized  the 
acceptance  of  the  testimony  of  this  witness,      {llack'stitff  w, 
Ilacl'staff,   29  X.   Y.  Supp.   11.)      The  policy  having  been 
called  for  by  the  plaintiffs  and  produced  by  the  defendant 
Rogers  as  the  policy  given  to  secure  the  note,  tlie  evidence 
must  be  deemed  as  given  by  defendant  Rogers  himself.     Any 
evidence  showing  the  manner  in  which  he  obtained  it  and  tlie 
circumstances  attending  his  receipt  of  the  policy  was  admis- 
sible, even  though  such  testimony  would  not  otherwise  have 
been  competent.     {Lindheini  v.  Drigs,  31'  N.  Y.  Supp,  870 ; 
Stedman  v.  Ranney,  29  N.  Y.  Supp.  807 ;  25  X.  Y.  170 ;  45 
X.   Y.  340;    78  N.  Y.  103;  87  N.  Y.  512;  92  K  Y.  284.) 
In  a  will  of  personal  estate  the  testator  is  presumed  to  speak 
with    reference  to  the  time  of  his  deatli.     (  Van  Vechten  v. 
Va?i  Veghten,  8  Paige,  104 ;  Synies  v.  Townsend,  33  X.  Y. 
563 ;     Wetrnore  v.  Parker,  52  N.   Y.   462 ;    Livingston  v. 
Gordon,  84  X.  Y.  136;  Quinn  w,  Ilardenhrook,  54  X".  Y. 
83;  Livingston  v.  Greene,  52  X.  Y.  118.)     The  note  and 
policy  could  be  assigned  by  parol.     {G,  N.  Bank  v.  Bing- 
ham^  118  X\  Y.  349  ;  Rideu  v.  Phenix  Bank,  83  X.  Y.  318  ; 
Ilool-er  V.  Eagle  Bank,  30  X.  Y.  83.)     There  was  a  defect  of 
parties  plaintiff  if  the  action  is  one  at  law.      (Code  Civ.  Pro. 
§§  446,  448,  456,  1204, 1205 ;  McGregor  v.  McGregor,  35  X. 
Y.    221  ;  Brown  on  Parties,  105 ;    Barb,  on  Parties,  67 ;  39 
Barb.   482;   Smith  v.  Lawrence,  11  Paige,  206;   Laney  v. 
Laney,  11  X.  Y.  Supp.  320;  Benner  v.  Benner,  12  X,  Y. 
Snpp.  473.) 

Thaddeus  D.  Kenneson  for  respondents.     The  exception 
of    the  defendant  Xatlianiel  P.  Rogers  to  the  action  of  the 
court    in   striking  out   his  testimony   to  the  effect  that  his 
44 
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deceased  father  delivered  to  him  the  $10,000  note  of  Maguire 
&  Rogers  and  the  policy  of  insurance  on  Maguire's  life,  and 
told  him  that  they  were  a  gift  to  him  individually,  was  not 
well  taken.  (Code  Civ.  Pro.  §  829  ;  Ward  v.  Plata,  23  Huii, 
402;  Mart!n  v.  JIUlen,  142  X.  Y.  140;  Nat/  v.  6V/'%,  113 
N.  Y.  575 ;  Pinney  v.  Orth,  88  N.  Y.  447.)  The  fact  that 
the  defendant  N.  P.  Rogers,  at  the  time  of  the  trial,  had  in 
his  possession  the  $10,000  note  and  the  policy  of  insumnce, 
was  not  an  answer  to  this  snit  nor  a  justification  of  the  testi- 
mony which  was  stricken  out.  (Code  Civ.  Pro.  §  829  ;  Grey 
V.  Grey,  47  N.  Y.  552.)  Section  13  of  the  will  affords  no 
defense  to  this  action.  (  Wttmore  v.  Pai^her,  52  N.  Y.  450 ; 
Cole  V.  Scott,  IG  Sim.  259 ;  Van  Alstyne  v.  Van  Ahtyne, 
28  N.  Y.  375 ;  Sanford  v.  Sanford,  Gl  Barb.  299.)  The 
defendant  cannot  now  raise  the  point  that  there  was  a  defect 
of  parties  plaintiff.     (Code  Civ.  Pro.  §  408.) 

O'Brikx,  J.  Nathaniel  P.  Rogers  died  on  the  22d  of  April, 
1892,  leaving  a  will  which  bears  date  on  December  20,  1885, 
His  three  sons  were  appointed  executors  of  the  will,  and  two 
of  them,  as  such  executoi-s,  brought  this  action  against  the 
other  son,  iudividually.  and  his  former  partner,  to  recover 
money  loaned  and  advanced  by  the  father  in  his  lifetime  to 
the  firm  which  wa^^  composed  of  the  two  defendants.  The 
amount  claimed  to  be  due  from  the  defendants  to  the  estate 
of  the  deceased  was  Ji^.">0,000. 

The  defendants  answered  separately  and  lx)th  admitted  the 
loan  of  money  to  them  in  some  form  and  in  some  amount  by 
the  deceased  in  his  lifetime.  The  defendant  Xathaniel  P. 
RogtM-s,  Jr.,  interposed  two  separate  affirmative  defenses  :  (1) 
The  Statute  of  Limitations;  [2)  the  thirteenth  clause  of  his 
father's  will,  which  ivads  as  f(»llows:  "  I  direct  that  no  deduc- 
tion shall  be  made  from  the  share  of  any  of  my  children  by 
reason  of  any  sums  which  I  have  heretofore  given  or  advanced 
to  or  for  acci>unt  of  either  of  them.'"  It  was  claimed  that 
this  clause  ivleased  him  from  all  liability  upon  the  loans.  The 
defendant  Maguiiw  the  other  jmrtner,  interj>osed  as  an  affirma- 
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tive  defense  that  the  notes,  representing  the  loan,  were,  during^ 
the  lifetime  of  the  deceased,  transferred  and  delivered  by  hira 
to  his  son,  the  defendant,  as  a  gift. 

On  the  trial  it  appeared  that  the  largest  portion  of  the  debt 
was  barred  by  the  Statute  of  Limitations.  But  the  court 
found  that  the  deceased  loaned  to  the  firm  the  following  sums,, 
which  were  unpaid :  $1,000,  April  12, 1889  ;  $8,000,  May  25, 
1889;  $4,000,  December  19,1890;  8^00,  January  20,  1891; 
each  loan  payable  on  demand.  That  as  security  for  the  pay- 
ment of  the  two  sums  first  above  mentioned,  the  firm  trans- 
ferred to  the  deceased  a  real  estate  mortgage  for  $2,971^ 
which  tlie  estate  held  and  was  worth  its  face. 

The  court  directed  judgment  for  these  several  sums  of 
money,  with  interest  from  the  date  of  the  loan  ;  and,  further, 
that  upon  payment  of  the  sums  for  which  the  mortgage  was 
held  as  security,  the  plaintiffs  should  assign  the  same  to  the 
defendants.  The  defendant  Maguirehas  never  appealed  from 
the  judgment,  but  the  other  defendant  has.  There  was  no 
request  made  at  the  trial  in  behalf  of  the  defendant  Rogers  to 
find  any  fact  or  conclusion  of  law  claimed  to  arise  out  of  the 
affirmative  defense,  and  no  exception  was  filed  to  any  specific 
finding,  altliough  a  general  exception  was  taken  to  the  whole 
decision. 

The  defendant  Rogere  did  not  claim  in  his  answer  that  any 
of  the  loans  had  been  paid  or  that  any  note  representing  such 
loans  had  been  transferred  to  him  by  way  of  gift  hiter  vivos 
b}'  his  father.  Aside  from  the  Statute  of  Limitations,  hia 
defense  was  that  he  had  been  released  by  the  provisions  of  the 
will.  That  is  the  only  defense,  therefore,  that  need  be  con- 
sidered, and  that  is  urged  upon  the  principle  that  the  will 
spoke  as  of  the  date  of  the  testator's  death.  That  is,  no  doubt, 
the  general  nde,  but  it  is  not  of  universal  application.  When- 
ever the  testaior  refers  to  an  actually  existing  state  of  things 
his  language  sliould  be  understood  as  referring  to  the  date  of 
the  will  and  not  to  his  death.  (  Wetmore  v.  Parker^  52  N. 
Y.  450;  Canjield  v.  Bostwick,  21  Conn.  550 ;  Van  Kleeck 
V.  Dictch  Church,  20  Wend.  457;  Cole  v.  Srott,  16  Sim.  259.) 
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The  provision  in  the  will  which  referred  to  money  "  heret/h 
fore  given  or  advanced^'*  applied  only  to  such  gift«  or 
advancements  as  had  been  made  prior  to  the  date  of  the  instrn- 
nient.  Moreover,  it  referred  to  sums  "  given  or  advanced^'' 
and  these  words  do  not  refer  to  actual  loans  made  subsequent 
to  tlie  date  of  the  will  for  which  the  testator  took  promissory 
notes.  Furthermore,  the  words  cannot  be  construed  as  refer- 
ring to  subsequent  loans  so  made,  not  to  the  child  himself,  but 
to  a  business  firm  of  which  lie  happened  to  be  a  member,  and 
for  which  the  testator  not  onl}'  took  the  firm  note  but  other 
<!()llateral  security.  (  Van  AUtyne  v.  Van  AUtyne^  2S  X.  Y. 
375.) 

The  only  other  question  of  law  arises  upon  an  exception 
taken  at  the  trial  in  behalf  of  the  defendant  Rogers,  who  was 
sworn  as  a  witness  in  his  own  behalf,  and  testified,  in  sub- 
stance,  that  his  father,  in  his  lifetime,  dehvered  to  him  as  a 
gift  a  note  of  §10,000,  representing  the  last  two  loans  above 
mentioned,  with  a  policy  of  insurance  upon  the  life  of  his 
partner  Maguire,  given  as  collateral  security  for  the  payment 
of  the  note.  He  produced  these  papers  at  the  trial,  and  tlie 
insurance  policy  was  given  in  evidence  by  tlie  plaintiff,  though 
the  note  was  not.  This  testimony  was  objected  to  by  the  plain- 
tiffs' counsel  as  incompetent  under  §  829  of  the  Code  as 
a  personal  transaction  between  the  witness,  a  party  defendant, 
and  his  father,  a  deceased  person,  represented  by  the  plaintiffs. 

The  court  reserved  his  ruling  upon  the  question  till  after  the 
close  of  tiie  trial  and  then  struck  out  the  testimony,  sustaining 
the  objection,  and  the  defendant's  counsel  took  an  exception. 
The  question  having  been  reserved  for  consideration  without 
any  objection  from  either  party,  the  court  had  the  right  to 
decide  it  after  the  close  of  the  proofs.  The  defendant  could 
have  insisted  upon  a  ruling  before  the  close  of  the  case,  or 
even  at  the  time  the  testimony  was  offered.  But  having  vir- 
tually consented  that  the  court  might  rule  upon  the  question 
after  tlie  trial,  he  is  not  now  in  a  position  to  raise  any  quest-ion 
as  to  the  time  and  manner  of  the  decision  of  the  question. 

It  is  quite  clear  that  the  testimony  was  open  to  the  objection 
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made.  It  was  the  testimony  of  a  party,  concerning  a  personal 
transaction  with  the  deceased,  against  his  executors,  and  thus 
came  within  the  plain  prohibition  of  the  section.  Tlie  only 
ground  upon  which  the  final  ruling  of  the  court  is  now  ques- 
tioned is  that  the  plaintiffs  themselves  gave  testimony  which 
rendered  it  competent,  or,  as  the  learned  counsel  for  the 
defendant  expresses  it,  opened  the  door  for  its  admission. 

Before  dealing  with  this  claim  it  may  be  well  to  inquire 
how  the  case  would  now  stand  if  the  ruling  had  been  the 
other  way,  and  the  testimony  had  remained  in  the  case.  We 
have  seen  that  the  defendant  set  up  no  such  defense  as  a 
transfer  to  him  of  the  notes  through  an  executed  gift,  though 
Maguire  did.  The  defendant  Rogers,  therefore,  was  not 
attempting  to  prove,  by  the  testimony  which  was  excluded,  any 
defense  which  he  had  himself  pleaded,  but  a  defense  which  his 
partner  Maguire  had  interposed.  The  partner  took  no  excep- 
tion to  the  ruling  excluding  the  testimony,  and  has  not  even 
appealed  from  the  judgment.  It  is  somewhat  difficult  to  see 
how  Rogers  can  claim  to  have  been  injured  by  the  ruling, 
whether  it  was  right  or  wrong. 

Moreover,  the  most  that  he  could  claim  for  this  testimony 
is  that  it  tended  to  establish  a  fact  which  he  had  not  pleaded, 
namely,  a  gift  of  the  securities.     lie  did  not  ask  the  court  to 
find  any  such  fact,  and  it  cannot  be  said,  as  matter  of  law,  that 
the  court  was  bound  to  find  it  upon  the  testimony  of  an  inter- 
ested witness.     The  fact  that  the  defendant  had  the  note  in  his 
possession  was  of  little  consequence.     He   was   one  of  the 
executors  of  his  father,  and  had  the  same  right  and  recourse 
to   the  papers  of  the  estate,  so  far  as  appears,  as  the  other 
executors.     There  was  no  defense  of  payment  and  no  claim 
that    the  loan  had  been  paid,  but,  on  the   contrary,  it  was 
claimed  on  all  sides  that  it  had  not,  and  there  was  no  presump- 
tion of  a  gift.     {Grei/  v.  Gre?/,  47  N.  Y.  552.) 

Apart  from  all  this,  the  testimony  of  the  witness  was  not 
fr^^e  from  suspicion,  and  there  were  some  inconsistencies  in  it 
whicli  might  well  justify  its  rejection.  Not  the  least  of  these 
is  the  fact  that  long  after  it  is  claimed  that  the  father  gave 
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the  note  to  the  son,  we  find  the  former  taking  from  Maguire 
a  policy  of  insurance  as  security  for  its  payment.  If  the 
father  liad  jnade  a  gift  of  the  note  to  the  defendant  it  is  not 
apparent  why  he  was  afterwards  concerned  in  taking  security 
for  its  payment.  So  that  if  the  ruHng  of  the  court  had  been 
the  other  way,  and  tlie  same  judgment  liad  been  rendered,  the 
defendant  would  have  no  ground  for  a  reversal. 

But  it  is  quite  clear  that  the  ruling  of  the  court  excluding 
the  testimony  was  entirely  correct.  The  plaintiffs  gave  no 
proof  whatever  that  opened  the  door  for  its  admission. 

The  rule  is  that  wliere  an  executor,  who  is  a  plaintiff,  testi- 
fies in  his  own  behalf  to  a  personal  transaction  between  the 
deceased  and  the  defendant,  then  the  defendant  l)ecome8  a 
competent  witness  in  his  own  behalf  with  respect  to  the  satne 
tf'anmrilonj  but  not  other  or  different  transactions.  {Martin 
V.  Ililkn,  142  N.  Y.  140;  McLaugJdin  v.  Wehster,  141  X. 
Y.  76.) 

Now,  the  defendant's  testimony  related  to  an  alleged  gift 
by  the  deceased  of  the  $10,000  note  and  policy  of  insurance 
at  sometime  after  they  came  to  the  hands  of  the  deceased  and 
had  a  legal  inception  as  obligations  of  the  firm.  It  related  to 
nothing  else,  and  hence  was  a  separate,  distinct  and  well- 
defined  personal  transaction  between  himself  and  the  deceased. 
The  learned  counsel  for  the  defendant  claims  that  it  was 
admissible  for  these  reasons : 

1.  One    of    the    plaintiffs,  the    defendant's    brother    and 
co-executor,  was  sworn  in  behalf  of  the  plaintiffs  and  testified 
generally  that  he  knew  that  his  father  had  made  loans  to  the 
firm.     The  witness  did  not  testify  to  any  personal  transaction 
whatever  between  his  father  and  the  firm,  or  any  member  of 
it.     He  simply  testified  to  what  he  knew  without  even  stating 
how  he  became  possessed  of  the  knowledge.     He  may  have 
acquired  that  by  hearsay  either  from  the  father  or  defendant. 
The  witness  simply  testified  to  the  condition  of  his  own  mind 
and  not  to  any  fact  whatever.      "What,  in  common  parlance,  is 
called  knowledge,  comes  to  the  mind  in   various  ways,  but 
does  not  necessarily  imply  a  personal  transaction  or  comuiuni- 
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cation.  Had  the  question  which  called  for  such  an  answer 
been  objected  to,  it  ought  and  would  probably  have  been 
excluded  since  it  called  for  no  fact. 

But  even  if  this  witness  had  sworn  that  he  was  present  when 
Maguire  delivered  the  $10,000  note  to  his  father,  that  would 
not  have  been  a  personal  transaction  between  the  defendant 
and  the  deceased,  and  most  clearly  it  would  not  be  the  per- 
sonal transaction  which  the  defendant  testified  to.  What  he 
attempted  to  prove  was  not  any  transaction  in  regard  to  the 
execution  or  delivery  of  the  notes,  or  their  validity  or  consid- 
eration, but  a  gift  of  one  of  them  subsequently  to  himself  by 
the  deceased.  It  is  not  claimed  that  any  one  had  introduced 
that  subject  before  or  had  given  proof  of  any  fact  bearing 
upon  it  in  the  slightest  degree.  The  defendant  made  no 
question  whatever  as  to  delivery  and  consideration  of  the  firm 
notes.  What  he  swore  to  was  that,  being  valid  existing  obli- 
gations of  the  firm,  he  became  the  owner  of  them  by  gift 
from  his  father.  His  brother  certainly  did  not  open  the  door 
to  the  admission  of  such  testimony  by  simply  saying  that  he 
knew  his  father  had  made  loans  to  the  firm. 

2.  But  the  plaintiffs  also  swore  Maguire,  the  copartner,  as 
to  the  loans  and  the  delivery  of  the  §10,000  note  of  the  firm 
and  the  policy  of  insurance  on  his  own  life.  The  plaintiffs 
took  the  risk  of  attempting  to  prove  their  case  by  one  of  the 
defendants,  who,  presumptively,  was  a  hostile  witness,  but  that 
was  all.  They  took  no  other  risk.  He  was  a  competent  wit- 
ness and  they  had  the  right  to  call  him,  and  by  calling  him 
tliey  did  not  make  the  other  defendant  competent  to  testify 
against  them.  If  the  plaintiffs  elected  to  prove  their  case  by 
an  adverse  party,  instead  of  a  stranger,  they  could  do  so.  The 
defendant  had  the  right  to  cross-examine  him  as  to  any  per- 
sonal transaction  with  the  deceased  that  he  testified  to  and  as 
to  any  other  feature  of  his  testimony.  His  counsel  availed 
himself  fully  of  that  right  and  proved  many  things  by  him  that 
tended  to  reduce  the  plaintiffs'  claim.  But  the  plaintiffs,  by 
taking  all  the  risks  of  adverse  testimony  from  Maguire,  did  not 
open  the  door  for  the  other  defendant,     {^"at/  v.  Curhy^  113 
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N.  Y.  575.)  Tliey  did  not  call  /</;«.,  and  so  far  as  he  was  con- 
cerned the  prohibition  of  §  829  was  not  removed.  Moreover, 
neither  Maguire  nor  any  one  else  made  any  reference  in  the 
testimony  to  a  transaction  whereby  the  defendant  claimed  to 
liave  become  the  owner  of  the  notes  by  gift.  That  was  a 
new,  distinct  and  separate  transaction  that  no  one  had  made 
the  slightest  reference  to  but  himself.  lie  attempted  to  prove 
a  transaction  that  no  witness  had  yet  introduced.  What  the 
other  witnesses  testified  to  w^ere  facts  tending  to  prove  the 
loan  and  the  creation  of  the  obligations.  What  he  testified  to 
were  facts  tending  to  show  that  the  obligations  were  dis- 
charged as  to  him  by  an  execnted  gift  from  his  father.  That 
was  clearly  within  the  prohibition  of  §  829  and  was  properly 
excluded. 

3.  But  it  is  said  that  the  plaintiffs  required  the  defendant 
to  produce  the  note  and  policy  of  insurance.  That  added 
nothing  to  the  plaintiffs'  cAse.  They  had  not  counted  upon 
the  note  as  a  cause  of  action,  but  the  original  loan.  The  note 
was  not  given  in  evidence  by  the  plaintiffs,  but  simply  identi- 
fied. The  policy  of  insurance  was,  but  that  did  not  prove 
any  personal  transaction  with  the  defendant.  The  note  was 
given  by  Maguire  and  did  not  prove  or  tend  to  prove  any 
personal  transaction  between  the  defendant  and  his  father. 
It  is  quite  impossible  to  conceive  how  what  the  witness 
said  with  respect  to  the  manner  and  the  purpose  under  which 
these  two  papci-s  came  to  the  hands  of  the  deceased  in  his 
lifetime  opened  the  door  to  the  defendant  to  testify  that  at 
some  time  subsequently  they  had  been  transferred  to  him  by 
his  father  through  an  executed  gift. 

The  judgment  should  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  While  thia  may  be  regarded  as 
a  close  case,  I  am  of  the  opinion  that  the  appellant  Xathaniel 
P.  Rogers  is  entitled  to  a  reversal  of  the  judgment  appealed 
from  and  a  new  trial. 

The  contest  arises  over  the  alleged  loan  of  $10,000  from 
appellant's  late  father  to  the  firm  of  Maguire  &  Rogers,  of 
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which  the  appellant  was  a  member.  The  first  question  is: 
Did  the  plaintiffs,  as  the  executors  of  the  will,  etc.,  of  Nathaniel 
P.  Rogers,  deceased,  go  into  a  part  of  a  communication  or 
transaction  between  the  deceased  and  the  firm  of  his  son, 
the  appellant,  so  as  to  entitle  the  firm  to  show  the  entire 
transaction  i 

The  plaintiff  Henry  P.  Rogers,  one  of  the  executoi"s,  took 
the  stand  and  swore  that  he  knew  that  his  father  in  his  life- 
time made  loans  to  the  firm  of  Maguire  &  Rogers. 

He  also  testified  that  he  was  entirely  familiar  with  liis 
father's  i>ecuniary  affairs,  and  held  his  power  of  attorney. 

Having  introduced  this  general  evidence  as  to  loans,  the 
plaintiffs  put  the  defendant  Maguire,  a  member  of  the  firm, 
on  the  stand,  and  sought  to  prove  by  him  the  §10,000  loan  by 
testator  to  the  firm. 

This  witness  testified  that  on  December  19th,  1890,  the  tes- 
tator gave  his  check  to  the  firm  for  $4,000,  and  on  January 
20th,  1891,  a  second  check  for  8^>,000.  ' 

He  further  testified  that  a  policy  for  $5,000  on  his  life  in 
the  Equitable  Company  was  not  in  his  possession,  but  he  pre- 
RUiEied  it  was  in  the  possession  of  his  partner,  the  appellant. 

Plaintiffs'  counsel  called  for  its  production,  and,  on  handing 
over  the  policy,  appellant's  counsel  said  he  wished  it  noted  on 
the  record  that  Nathaniel  P.  Rogers,  Jr.,  personally  produced 
the  policy. 

The  witness  then  swore  that  what  purported  to  be  an  assign- 
ment of  the  policy  annexed  to  it  was  an  assignment  to 
Xathaiiiel  P.  Rogers,  deceased,  and  was  made  to  secure  tlie 
two  amounts  of  $4,000  and  $6,000,  already  referred  to  as  a 
loan. 

The  plaintiffs  then  put  the  assignment  and  policy  in 
evidence. 

Defendant's  counsel,  on  cross-examining  Jklaguire,  showed 
that  this  $10,000  transaction  was  represented  by  the  note  of 
3faguire  &  Rogers,  at  six  months,  4^^  interest. 

This  note  was  produced  and  marked  for  identification,  and 
35 
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later  was  read  in  evidence.     Maguire  furtlier  testified,  on  his 
re-direct  examination  by  plaintiffs'  counsel,  as  follows: 

"  Q.  Didn't  you  see  him  ''  (testator)  "  with  reference  to  the 
giving  of  this  policy  as  security  for  tliis  $10,000  ?  A.  I  had 
a  conversation  with  him  relative  to  the  matter." 

This  was  the  state  of  tlie  proofs  as  to  the  alleged  $10,000 
loan  wlien  the  plaintiffs  resteii  their  case. 

We  thus  come  to  th3  question,  how  far  the  lips  of  the 
apjiollant  Nathaniel  P.  Rogers,  Jr.,  were  sealed  at  the  trial  by 
§  S29  of  the  Code  of  Civil  Procedure. 

It  is  to  be  observed  that  this  was  a  firm  transaction  with  the 
dtH»eased,  and  tliat  the  membei-s  of  the  firm  are  the  onlj 
defendants;  that  the  plaintiffs  put  one  of  the  firm  on  the 
stand  and  proveii  what  they  claimed  was  the  transaction 
between  the  firm  and  the  testator. 

Did  this  examination  of  a  member  of  the  firm  open  the 
whole  transaction  and  thereby  make  the  partners,  who  are 
sueii  as  such,  Ci>nijH?tent  witnesses  to  testify  in  tlieir  own 
behalf  Jis  to  the  same  transaction  i 

The  defendants'  counsel  put  this  appellant  Nathaniel  P. 
Rogers,  Jr.,  on  the  stand  and  sought  to  prove  by  him  what 
they  chiinied  was  the  transaction. 

It  will  be  rememl>ered  that  when  defendant  Maguire  was 
on  the  stand  as  plaintiffs'  witness,  defendant  pnH^ed  on  cross- 
examination  that  the  loan  was  represented  by  the  firm  note 
Ix'aring  4|',  intert^st  and  the  note  was  marked  for  identilication 
«nd  afterwaiils  read  in  evidence. 

The  delViuiantV  counsel  showed  appellant  this  note  and 
askinl  him  when  he  first  Ktw  it. 

The  [plaintiffs  had  already  objtnned  to  appellant  generaUv 
as  an  incomjvtent  witncv^s  under  section  829,  and  at  this  point 
r\^r.owiHl  the  objoctioiu  and  the  court  stated  that  all  the  testi- 
nioTiy  of  tlio  witness  was  nveived  subject  to  this  objection. 

Tho  loanuHl  trial  juJge  had  previously  intimated  that  he 
would  >n-jv:Hl  liis  ruling,  and  sul>seqnently  struck  oat  all  the 
to-t'!inov.y  as  to  the  delivery  of  the  note  and  policy  to  this 
wit'.oss  aviu  t:i»"  co^.vers^ition  with  testator. 
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The  witness  then  stated  that  on  the  day  the  note  was  given 
his  father  handed  him  the  note  and  policy  which  was  issued 
before  that  time  and  said  he  could  have  them. 

It  is  true  that  on  cross-examination  the  witness  was  uncer- 
tain whether  the  note  had  not  been  dated  back,  but  his  best 
recollection  was  tliat  at  the  time  of  the  transaction,  when- 
ever it  was  and  without  regard  to  date  of  note,  his  father 
banded  the  note  and  policy  to  him  and  said  he  could  have 
them.  We  are  not  now  called  upon  to  consider  how  much 
weight  this  evidence  would  have  with  a  jury  when  taken  in 
connection  with  the  cross-examination  whicli  followed  and 
wherein  witness  became  somewliat  confused,  but  the  question 
is  whether  this  part  of  the  transaction  which  tends  to  nega- 
tive the  theory  of  a  loan  is  competent 

I  think  it  is  and  tliat  this  conclusion  is  founded  in  reason 
and  supported  by  authority. 

The  principle  governing  this  case  was  recognized  by  this 
court  in  A^at/  v.  Cu7*ley  (113  X.  Y.  575). 

That  was  an  action  by  administrators  to  recover  an  alleged 
loan  made  by  their  intestate  to  the  defendant,  evidenced  by 
the  intestate's  check  payable  to  defendant. 

The  plaintiffs  called  the  defendant  as  a  witness  and  proved 
by  him  that  at  the  time  of  the  delivery  of  the  check  the 
intestate  did  not  owe  him  anything.  The  defendant  offered 
himself  as  a  witness  in  his  own  behalf,  and  after  stating  that 
he  received  the  check  from  the  drawee  was  asked  by  his 
counsel,  "  State  what  took  place  between  you  and  him  ? " 

An  objection  to  this  question  was  sustained  under  section 
829  of  the  Code.  Judge  Andrews,  speaking  for  this  court, 
held  this  ruling  erroneous,  and  at  the  close  of  an  elaborate  and 
convincing  opinion  uses  this  language  :  "  The  examination  of 
the  defendant  by  the  plaintiffs,  as  to  tlie  existence  of  a  debt 
between  the  witness  and  the  intestate  when  the  check  was 
gi\''en,  directly  bore  upon  the  nature  and  character  of  the 
transaction,  and  was  an  indirect  method  of  proving  the  trans- 
action itself.  Tliey  thereby  made  the  defendant  a  competent 
witness  to  testify  in  his  own  behalf  as  to  the  same  transaction." 
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So  ill  the  case  at  bar  the  plaintiffs  put  one  of  the  firm  on 
the  stand  and  elicited  such  facts  and  transactions  with  testator 
as  tended  to  prove  a  loan,  and  it  was  competent  for  the  firm 
to  show  the  entire  transaction  and  prove,  if  possible,  that, 
owing  to  the  intimate  relations  existing  between  testator  and 
appellant  of  father  And  son,  the  transaction,  when  completed 
under  the  legal  forms  of  a  loan,  was  at  the  time  immediately 
clmnged  into  a  gift. 

Judge  Andrews  further  remarked,  in  iV^ay  v.  Curley^ 
already  cited,  and  in  speaking  of  section  829  (113  N.  Y.,  at 
page  578) :  "  But  that  section  was  not  intended  to  abrogate 
the  principle  in  the  law  of  evidence,  that  where  a  party  calls  a 
witness  and  examines  him  as  to  a  particular  part  of  a  com- 
munication or  transaction,  the  other  party  may  call  out  the 
whole  of  the  communication  or  transaction  bearing  upon  or 
tending  to  explain  or  qualify  the  particular  part  to  which  the 
examination  of  the  other  party  was  directed.  This  rule  does 
not  need  the  sanction  of  authority.  It  is  founded  upon  obvi- 
ous equity  and  justice.  A  part  of  the  truth  often  implies  a 
falsehood,  and  in  the  search  for  truth  through  the  examina- 
tion of  witnesses,  courts  do  not  countenance  partial  state.iieiits 
of  facts  by  witnesses." 

I,  therefore,  tliink  it  was  error  for  the  trial  judge  to  strike 
out  the  testimony  of  Nathaniel  P.  Rogers  both  in  the  direct 
and  cross-examination  as  to  the  delivery  of  the  note  and  pohcy 
to  him  by  the  deceased  and  the  conversation  between  them,  as 
it  tended  to  prove  the  entire  transaction  that  plaintiffs  had 
established  in  part  and  to  show  that  the  firm  of  Maguire  & 
Kogers  were  not  indebted  to  plaintiffs  for  a  loan  of  $10,000, 
made  by  plaintiffs'  testator. 

This  evidence  also  explained  the  appellant's  possession  of 
the  note,  and  rebutted  the  presumption,  if  any  existed,  that  he 
held  it  as  one  of  his  father's  executors. 

The  law  does  not  presume  a  gift  {Grey  v.  Grey^  47  N.  Y. 
552),  and  the  burden  was  on  defendants  to  show  the  real 
transaction. 

The  appellant  makes  the  further  point  that  his  possession  of 
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the  note  is  presumptive  evidence  of  ownership  until  his  right 
to  hold  it  is  attacked. 

It  is  true  there  is  no  affirmative  proof  that  appellant,  as 
executor,  was  in  possession  of  any  of  the  estate  papers  after 
his  father's  death  ;  but,  as  his  answer  admits  that  he  qualified 
and  entered  upon  the  discharge  of  his  duties  as  executor  and 
is  still  acting  as  such,  1  prefer  to  rest  my  dissent  upon  the 
main  point  already  discussed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  with  O'Brien,  J.,  for  affirmance,  except  Bart- 
LETT,  J.,  who  reads  for  reversal,  and  Gray,  J.,  absent. 

Judgment  affirmed. 


Jajo:s  Rogers,  Appellant,  v.  Edward  C.  O'Brien  et  al., 
Composing  the  Board  of  Docks  of  the  Dock  Department 
of  the  City  of  New  York,  Respondents. 


153    867 
jl64    2^ 


1.  Taxpayer's  Action  —  New  York  City  Dock  Department.  The 
**  Act  for  the  Protection  of  Taxpayers  "  (L.  1881,  ch.  531,  as  amended  by 
L.  1892,  ch.  301),  does  not  authorize  a  lessee  of  the  wharfage  of  a  hulk- 
head  from  the  city  of  New  York  to  maintain  a  taxpayer's  action  to  enjoin 
the  dock  department  from  evicting  him  from  land  belonging  to  the  city, 
near  the  bulkhead  but  not  appurtenant  thereto,  occupied  by  him  without 
right,  on  the  theory  that  the  eviction  would  be  an  "illegal  official  act'* 
on  the  part  of  the  dock  department,  although  assuming  to  act  in  the 
interest  of  the  city,  merely  for  the  reason  that  the  control  of  the  land  is 
vested  in  some  other  department  of  the  city  government. 

2.  The  Taxpayers'  Act —  **  Illegal  Official  Acts."  The  authority 
conferred  by  the  Taxpayers'  Act  upon  a  private  individual  to  maintain  an 
action  to  enjoin  ** illegal  official  acts"  extends  only  to  acts  Avhich,  if  per- 
formed, would  produce  a  public  injury,  and  the  remedy  for  which  by 
injunction  was  previously  available  to  the  attorney-general  or  some  body 
or  officer  acting  on  behalf  of  the  public. 

3.  Equity  —  Injunction.  Equity  will  not  lend  its  aid  by  injunction 
to  protect  a  trespasser  in  the  possession  of  realty  belonging  to  a  munici- 
pality, against  eviction  by  a  municipal  department  invested  with  large 
authority  over  municipal  property  and  assuming  to  act  in  the  interest  of 
tbfs  municipality,  merely  because  the  proposed  action  of  the  department 
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is  beyond  its  authority,  but  will  leave  the  occupant  to  his  remedy,  if  any, 
in  an  action  for  damages  in  case  he  is  evicted. 
Rogers  v.  (/Bnen,  7  App.  Div.  612,  affirmed. 

(Argued  June  10,  1897;  decided  June  22.  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered  July 
10,  1890,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edmund  Luis  Mooaey  for  appellant.  Plaintiff,  as  a  tax- 
pa}x*r,  was  entitled  to  judgment  i-est raining  the  illegal  official 
acts  complained  of.  (Talcott  v.  Citij  of  Bnffalo^  125  X.  Y. 
285;  Adamson  v.  l\  li,  li.  Co.,  74  Ilun,  3;  Warrin  v. 
Baldwin,  105  N.  Y.  534 ;  Calhoun  v.  Millard,  121  N.  Y. 
69;  Boyera  v.  City  of  Buffalo,  123  N.  Y.  173;  ZieyUr  v. 
Chapin,  126  X.  Y.  342;  Peek  v.  Belknap,  130  N.  Y.  394; 
Bathhone  v.  ^yiHh,  150  N.  Y.  459 ;  Sipiire  v.  Preston,  82 
Hun,  88;  Armstrong  v.  Grant,  50  Ilun,  226;  Standart  v. 
Burtis,  46  Ilun,  82;  Parjitt  v.  Ferguson,  3  App.  Div.  176.) 
The  plaintiff  was  entitled  to  the  judgment  demanded  by 
reason  of  his  individual  interest,  aside  from  his  status  as  a 
taxpayer.  {Langdon  v.  Mayor,  et(\,  93  N.  Y.  129;  Spencer 
V.  Kilmer,  151  N.  Y.  390;  Mayors  etc,  v.  Carleton,  113  N. 
Y.  284;  Mission  v.  Cronin,  14  Wis.  372;  Boijer  v.  Village 
of  Little  Falls,  5  App.  Div.  1  ;  Avery  v.  X.  Y.  C  i&  IL  R. 
B.  B,  Co.,  7  X.  Y.  Supp.  341 ;  Tobias  v.  Cohi,  36  X.  Y.  363; 
Flood  y.  Van  Wormer,  147  X".  Y.  284;  Excelsior  B.  Co.  v. 
Village  of  liar  erst  raw,  142  X.  Y.  146  ;  People  ex  rel.  v.  Bd^ 
of  Health,  140  X.  Y.  1  ;  P.  P.  Co.  v.  Williamson,  18  Wkly. 
Dig.  2S7 ;  Seneca  Xation  v.  John,  27  Abb.  [X.  C]  253 ; 
Ellison  V.  Allen,  30  X.  Y.  Supp.  441.)  The  defendants' acts 
comj)lained  of  were  illegal.  Defendants  had  no  jurisdiction 
or  control  over  the  strip  of  land  mentioned  in  the  complaint. 
{Williams  V.  Mayor,  etc.,  105  X.  Y.  437 ;  L.  1871,  cb.  574  ; 
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L.  1882,  cli.  410,  §  170  ;  ilaxmilian  v.  Mayor,  etc.,  62  N. 
Y.  IGO;  Starin  v.  Edson,  112  N.  Y.  206;  iV^.  Y,  Fire 
Department  v.  A.  S,  S.  Co.,  106  N.  Y.  566 ;  Peoj?le  v.  Ifal- 
lonj,  46  How.  Pr.  281 ;  C.  S.  S.  Co.  v.  Voorhies,  18  J.  &  S. 
253  ;  Mayor,  etc.,  v.  3fet.  Bd.  of  Health,  31  How.  Pr.  385.) 
The  dismissal  of  the  complaint  was  erroneous,  and  the  judg- 
ment appealed  from  should  be  reversed.  {McNally  v.  P.  Ins. 
Co.,  137  N.  Y.  389 ;  Scqfield  v.  Hernandez,  47  N.  Y.  313 ; 
Place  V.  Hay  ward,  117  X.  Y.  487  ;  Murray  v.  Micolino,  8^ 
Hun,  564 ;  Cannhujham  v.  Fitzgerald,  138  N.  Y.  165  ;  E.  B. 
Co.  V.  Vil.  of  Haverstraw,  142  X.  Y.  146.) 

Frayicis  M.  Scott  for  respondents.  The  plaintiff  does  not 
bring  himself  within  the  Taxpayers'  Act.  {Kimball  v.  Hewitt, 
17  N.  Y.  S.  R.  743  ;  15  Daly,  124.)  The  plaintiff  has  no  right 
in  the  land  in  question.  {Boreel  v.  Mayor,  etc.,  2  Sandf .  552 ; 
Comr.  of  Pilots  v.  Clark,  33  X.  Y.  251 ;  Willianis  v.  Mayor, 
etc.j  105  N.  Y.  419;  Kimjsland  v.  Mayor,  etc.,  110  N.  Y. 
569.)  The  plaintiff  is  estopped  from  denying  the  jurisdiction 
of  the  board  of  docks  over  the  property  in  question.  (  Young 
V.  Campbell,  75  N.  Y.  525.) 

Andrews,  Ch.  J.  The  plaintiff,  hi  the  name  of  his  book- 
keeper, on  May  1, 1894,  leased  from  the  department  of  docks, 
acting  for  the  city,  the  right  to  collect  the  wharfage  at  the 
vrharf  and  bulkhead  on  the  Xorth  river  in  the  city  of  New 
Y^ork,  between  132d  and  133d  streets,  for  the  term  of  five 
years,  at  the  annual  rent  of  ^300.  He  entered  into  possession 
of  the  rights  granted  by  the  lease,  and  in  addition  he  took 
possession  without  any  authority  or  right  whatever  of  a  strip 
of  land  owned  by  the  city  in  the  rear  of  the  bulkhead  and 
divided  therefrom  by  a  carriageway,  of  the  same  length  as 
the  bulkhead  and  fifty  feet  in  width,  which  he  used  for  the 
piHng  of  brick  and  lumber  discharged  from  vessels  at  the 
-wharf  or  to  be  shipped  at  that  point.  He  has  continued  in 
the  occupation  of  this  strip  without  the  payment  of  any  rent. 
In   Septembier,  1895,  the  dock  commissioners  informed  him 
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that  if  he  desired  to  continue  to  occupy  it  lie  must  pay  rent 
therefor  at  tlie  rate  of  $1,000  a  year.  lie  negotiated  to  secure 
an  abatement  of  tlie  rent  demanded,  but  was  unsuccessfnL 
He  claimed  that  the  right  to  occupy  this  land  passed  to  hiuias 
appurtenant  to  the  lease  of  the  wharf,  or  that  if  it  did  not  so 
pass  the  land  was  not  within  the  jurisdiction  or  control  of 
the  dock  commissioners,  but  of  the  commissioners  of  the 
sinking  fund,  who  alone  could  interfore  with  his  posses- 
sion. The  dock  commissioners  however,  disregarded  tliis 
claim,  and  in  October  passed  a  resolution  requiring  the  super- 
intendent of  docks  to  oust  him  from  the  premises,  he  having 
before  the  resohition  was  passed  refused  to  pay  the  rent 
demanded.  Thereafter,  October  2r)th,  181)5,  l)efore  the  reso- 
lution was  carried  into  effect,  he  commenced  this  action  under 
the  *'Act  for  the  Protection  of  Taxpayers,"  as  amended  by 
chapter  301  of  the  Laws  of  1892,  to  restrain  the  defendants 
from  enforcing  the  resolution,  on  the  ground  that  his  eviction 
by  the  defendants  would  be  illegal  and  in  excess  of  their 
authority.  It  is  conceded  that  tlie  plaintiff  has  no  shadow  of 
right  to  the  possession  of  the  land.  It  did  not  pass  to  him 
under  the  lease  or  as  appurtenant  thereto.  The  city  of  New 
York  has  the  unquestioned  title  and  the  present  right  of  pos- 
session. It  never  put  the  plaintiff  in  possession  or  gave  liim 
any  license  to  occuj)y  it.  The  plaintiff  alleged  in  the  com- 
plaint that  when  the  lease  wtis  executed  the  dock  commis- 
sioners represented  to  him  that  the  right  to  use  the  land 
pastrcd  with  the  lease  and  that  he  entered  thereon  with  their 
consent.  This  was  denied  in  the  answer,  and  the  plaintiff  on 
the  trial  did  not  undertake  to  sustain  the  allegation  by  proof. 
U]>on  the  uncontradicted  evidence  the  plaintiff  is  a  mere 
intruder  on  the  premises.  The  attempt  on  the  part  of  the 
plaintiff  to  sustain  this  action  under  the  act  for  the  protection 
of  taxpayers  will,  if  successful,  be  a  new  departure.  The 
plaintiff  relies  upon  the  literal  language  of  the  act  of  1S92, 
first  found  in  the  act  of  1881.  The  first  section  authorizes 
the  j)rosecution  by  a  taxpayer  of  an  action  against  officials 
or  public   agents   acting   for  or  on   behalf   of   any  county, 
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town,    village   or   municipal   corporation,   to    "  prevent   any 
illegal  official  act  on  the  part  of  any  such  officers,  agents,  com- 
missioners or  others  persons,  or  to  prevent  waste  or  injury 
to,  or  to  restore  and  make  good,  any  property,  funds  or  estate 
of  such  county,  town,  village  or  municipal  corporation,"  etc. 
It  is  said  that  the  ejection  of  the  plaintiff  from  the  land  by 
the  dock  commissionei-s  would  be  an  illegal  act,  for  the  reason 
that  the  control  of  the  land  is  vested  in  some  other  depart- 
ment of  the  city  government,  and  that  the  dock   commis- 
sioners, although  they  are  assuming  to  act  in  the  interest  of 
the  city,  the  real  owner  of  the  land,  are  transcending  their 
authority,  and  that,  therefore,  the  Taxpayers'  Act  is  available 
to  the  plaintiflE.     In  substance,  the  claim  is  that  the  plaintiff 
as  a  taxpayer  may  institute  an  action  under  the  act  of  1S92, 
which,  if  maintained,  will  enable  him  to  retain  the  possession 
of  the  property  of  the  city,  which  he  occupies  as  a  mere  tres- 
passer and  for  which  he   has  paid  no  rent,  until  some  proper 
authority  representing  the  city,  other  tlian  the  defendants,  call 
npon  him  to  surrender  it  to  its  lawful  owner.     If  such  an 
action  can  be  maintained,  the  act,  in  place  of  being  one  for 
the  protection  of  taxpayers,  would  be  one  giving  an  affirma- 
tive remedy  to  a  wrongdoer  who  has  appropriated  the  property 
of  a  municipality,  to  prevent  its  reclamation  by  the  officers  of 
one  of  its  principal  departments,  if  it  shall  appear  that  they 
are  proceeding  beyond  the  precise  limits  of  their  authority. 
Tlie  act  is  not  available  for  such  a  purpoce.     The  words  *'  to 
prevent  any  illegal  official  act,"  interpreted  by  the  history  of 
the  new  legislation  commencing  in  1872,  in  connection  with 
tlie    clauses  with  which  these  words  are  associated,  plainly 
relate  to  acts  germane  to  the  purpose  of  the  new  legislation, 
which  was  to  extend  the  remedy  for  the  protection  of  tax- 
payers against  frauds  and  peculations  of  public  ofticials  and  to 
prevent  usurpation  by  public  bodies  or  agents,  of  powers  not 
granted,   the    exercise   of    which    may   imperil    the    public 
interests.     The  legislation  of  1872,  and  that  wiiioh  followed 
it,  did  not  confer,  for  the  first  time,  on  courts  of  equity,  juris- 
diction to  restrain  public  bodies  and  public  officers  from  pro- 
36 
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ceeding  in  violation  of  law  to  the  prejudice  of  public  rights. 
The  courts,  prior  to  this  legislation,  were  accustomed  to  inter- 
fere to  prevent  usurpation  of  powers  by  public  officials,  from 
which  public  injury  might  result,  and  to  restrain  illegal  acts 
threatened,  which,  if  performed,  would  produce  public  mis- 
chief. (See  People  v.  Canal  Board^  55  N.  Y.  390,  and  cuses 
cited;  People  ex  rel.  Negus  v.  DwyeVy  90  N.  Y.  402,  410.) 
The  words  in  the  act  of  1892  referred  to  cases  of  this  general 
character,  and  permit  the  remedy  by  injunction  to  be  invoked 
by  a  taxpayer,  which  before  was  available  to  the  attorney- 
general  or  some  body  or  officer  acting  on  behalf  of  the  public. 
The  cases  cited,  founded  upon  the  Taxpayers'  Act,  are  all 
consistent  with  this  interpretation  of  the  words  quoted  from 
the  statute  of  1892,  and  the  language  of  the  opinions,  read  in 
connection  with  the  facts,  are  in  harmony  with  this  construc- 
tion. ( Warrlfi  v.  Baldwin,  105  X.  Y.  534 ;  Ziegler  v. 
Chapin,  126  id.  342  ;  Peek  v.  Belknap,  130  id.  394;  liath- 
hone  V.  Wlrth^  150  id.  459.)  It  is  absurd  to  suppose  that  the 
legislature,  by  the  statute,  intended  to  draw  into  the  preventive 
jurisdiction  in  eqiiit}-,  at  the  instance  of  any  taxpayer,  any 
proposed  illegal  official  act,  irrespective  of  the  fact  whether 
the  act  souglit  to  be  restrained  involves  a  waste  of  public 
property  or  a  violation  of  public  rights,  or  any  injury  to  the 
interests  of  taxpayers,  as  such.  It  is  needless  to  say  that  the 
case  presented  by  this  record  would  not  have  been  a  ground 
for  an  appeal  to  a  court  of  equity  antecedent  to  the  law  of 
1881,  by  a  representative  of  the  public,  to  restrain  by  injunc- 
tion an  official  fi'oni  doing  tlie  act  sought  to  be  restrained  in 
this  action.  We  assume,  without  examining  the  question, 
that  tlie  jurisdiction  and  control  of  the  premises  in  question 
was  not  vested  in  the  defendants,  but  in  another  city  depart- 
ment, but  upon  that  assumption  the  Taxpayers'  Act  gave  the 
plaintiff  no  standing  to  maintain  the  action. 

The  plaintiff  insists,  however,  that  he  is  entitled  to  main- 
tain the  action  as  an  individual  without  reference  to  his 
standing  as  a  taxpayer,  upon  his  possessory  right,  although 
he  concedes  that  his  possession  is  wrongful  against  the  city  of 
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Xew  York,  the  owner  of  tlie  premises.  His  possession,  he 
insists,  was  good  as  against  the  defendants,  they  having  no 
jurisdiction  over  the  property,  and  he  contends  that  the  conrt 
will  interfere  to  protect  it  from  disturbance  by  strangei*s,  and 
that  the  defendants  are  in  that  attitude.  The  usual  and  ordi- 
nary remedy  for  the  redress  of  injuries  to  real  property  is 
legal  and  not  equitable.  Courts  of  equity  interpose  an  antici- 
patory remedy  only  under  special  circumstances.  The  pre- 
vention of  irreparable  injury  or  multiplicity  of  suits,  or  where 
the  remedy  at  law  is  inadequate,  are  the  usual  grounds  for 
such  interposition.  No  such  grounds  appear  in  this  case. 
The  plaintiff,  in  his  comj)laint,  asserts  that  irreparable  injury 
will  follow  the  defendants'  proceeding  to  eject  him.  There 
is  no  foundation  in  the  facts  for  this  allegation.  Moreover, 
the  remedy  by  injunction  will  not  be  granted  where  it  will 
operate  inequitably  or  contrary  to  the  real  justice  of  the  ca«e. 
{Troy  cfe  Boston  R.  R.  Co,  v.  Boston,  Hoosac  T.  &  W,  R. 
Co,,  86  K  Y.  107;  Jerotne  v.  Ross,  7  eTohn.  Ch.  315.) 
In  this  case  the  remedy  by  injunction  is  invoked  by  a  wrong- 
doer against  defendants,  who  are  assuming  to  act  in  the  inter- 
ests of  the  city  and  who,  in  fact,  are  invested  with  large 
authority  over  the  wharves,  bulkheads  and  property  connected 
therewith.  Their  right  and  jurisdiction  are  questioned  by 
the  plaintiff.  Assuming  that  the  proposed  action  of  the  com- 
missioners is  beyond  their  authority,  we  are  of  opinion  that  a 
court  of  equity  will  not  lend  its  aid  by  injunction  to  protect 
the  plaintiff  in  possession  of  the  property,  but  will  leave  him 
tij  his  remedy,  if  any,  against  the  defendants  in  an  action  for 
damages  in  case  he  should  be  evicted. 

The  judgment  should  be  affirmed. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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In  the  Matter  of  the  Claim  of  Philip  E.  Gallagher,  Appellant, 
V,  The  Estate  of  Nathan  Brewster,  Deceased,  Respondent. 

1.  Decedent's  Estate  —  Memorandum  Made  by  Decedent  as  Admis- 
sion OF  Debt.  A  memorandum  made  by  a  decedent,  retained  in  his  pos- 
session and  found  deposited  with  his  will,  directing  his  executors  to  pay 
the  person  named  therein  a  certain  sum,  followed  by  the  words,  *'I  owe 
him  that,"  but  not  stating  any  particular  consideration,  although  it  has 
no  legal  or  binding  force  either  as  a  direction  or  as  an  obligation  is  com- 
petent evidence  against  the  decedent's  estate  in  favor  of  the  person  named 
therein,  as  an  admission  of  a  valid  debt  for  the  sum  stated. 

2.  Proof  of  Liability  of  Decedent.  Where  the  person  named  in 
such  a  memorandum  makes  a  claim  against  the  decedent's  estate  in  the 
sum  stated  therein,  for  services  rendered  the  decedent,  which  is  contested 
and  the  oral  proof  shows  the  rendition  of  services  which  might  create  a 
liability  on  the  part  of  the  decedent  to  the  claimant  if  so  intended  by  the 
parties,  but  fails  to  show  that  they  were  rendered  at  the  request  of  the 
decedent  with  the  expectation  of  compensation,  the  memorandum  may,  in 
the  absence  of  any  other  expknation,  be  connected  by  inference  with  the 
services  and  so  furni-sh  the  element  lacking  in  the  oral  proof. 

Matter  of  Gallagher,  1  App.  Div.  65,  reversed. 

(Argued  June  11,  1897;  decided  June  22,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 4,  1896,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

Nathan  Brewster  died  in  1893.  Philip  E.  Grallagher  pre- 
sented to  his  executor  a  claim  against  his  estate  for  the  sum  of 
$500  for  **  services  rendered  the  late  Nathan  Brewster  since 
June,  1888,  under  his  written  acknowledgment  of  the  said 
debt."  The  executor,  after  the  death  of  the  decedent,  found 
in  his  private  box  in  the  office  of  a  safe  deposit  company  the 
decedent's  will  and  other  papers,  among  which  was  a  memo- 
randum written  and  signed  by  him,  as  follows  :  "N.  Y.,  June 
15, 1891.  To  my  executor  and  executrix,  Wm.  B.  Ogden  and 
Lizzie  Walton.  I  have  made  a  will  and  you  are  mentioned  as 
above.  You  will  pay  Philip  E.  Gallagher  Five  Hundred 
(>;500.00)  Dollars.  I  owe  him  that.  He  is  my  old  friend 
and  may  be  too  modest  to  put  in  a  claim."     This  was  the 
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acknowledgment  referred  to  in   the   claim  presented.      The 
executors  disputed  the  claim,  and  in  February,  1894,  it  was 
referred  to  a  referee.     On  the  trial   the   memorandum   wa& 
offered  and  received  in  eWdence.     The  claimant  was  sworn 
and  testified  tliat  he  had  known  the  decedent  for  fifteen  years 
prior  to  his  death,  and  for  the  last  ten  years  they  resided  at 
the  same  hotel  and  were  very  intimate  friends ;  that  in  the 
last  five  years  the  decedent  had  a  number  of  spells  of  illness, 
and  that  he  (the  witness)  was  with  him  on  most  of  these 
occasions,    and   during   his   last   illness   was   with   him   day 
and  night  until  he  died.     The  claimant  did  not  testify  to 
any  personal  transactions  with  the  decedent.     lie  was  incom- 
petent to  testify  upon  that  subject.     He  called  as  a  witness 
an  intimate  friend  of   both  the  claimant  and  the  decedent, 
and  he  testified  that  Mr.  Gallagher  and  Mr.  Brewster  were 
business  men,  and  in  their  business  and  other  relations  were  as 
intimate  '*  as  two  men  could  possibly  be  ; "  that  during  the  last 
five  years  of  his  life  Mr.  Brewster  was  ill  on  several  occasions ; 
that  he  always  called  for  Mr.  Gallagher  when  he  was  ill,  and 
that  the  latter  showed  him  a  great  deal  of  attention.     lie  fur- 
ther testified  :  "  They  always  had  business  together;  of  course 
they  had  a  good  deal  of  private  business  which  I  never  knew 
anything  about  and  sometimes  I  never  heard ;  I  knew  of  Mr. 
fTallagher   attending  to  business   matters  for   Mr.  Brewster 
during  these  times  tliat  he  was  ill."     On  his  cross-examination 
lie    testified   that  Mr.  Gallagher's  attentions  to  Mr.  Brewster 
extended  over  five  or  six  years  ;  that  he  was  not  ill  prior  to 
tliat  time  ;  that  he  quite  often  had   vertigo  and  would  drop 
down  in  the  street ;  that  Mr.  Gallagher  took  Mr.  Brewster  to 
I^kewood  one,  two  or  three  times  when  convalescent ;  four, 
five  or  six  years  before  he  died  ;  that  Mr.  Gallagher  was  a 
business  man,  possessing  means,  and  was  entirely  independent 
in  his  manner  of  living. 

The  foregoing  is  the  substance  of  the  testimony  given  on 
tlie  trial.     No  evidence  was  offered  in  behalf  of  the  executors. 
Tlie  referee  made  his  report  against  the  claimant  and  the 
jndgment  thereon  was  affirmed  by  the  Appellate  Division. 


366  ATatter  of  Gallagher.  [June, 

Points  of  counsel.  [Vol.  153. 

F,  11.  KeUogg  for  appellant.  Where  services  are  rendered 
under  such  circumstances  as  to  authorize  the  party  performing 
them  to  entertain  a  reasonable  expectation  of  payment  by  the 
party  soliciting  their  performance,  a  promise  to  pay  for  the 
services  is  implied  by  law.  {Davidson  v.  W,  G.  Z.  Co.^  99  N. 
Y.  566;  Story  on  Cont.  §  12.)  The  written  direction  to  his 
executor  left  by  Mr.  Brewster,  to  pay  Mr.  Gallagher  $500, 
reads :  "  I  owe  him  that."  This  is  evidence  of  an  existing 
debt.  {Bedell  v.  Caidl,  33  X.  Y.  581  ;  Gryines  v.  Hone,  49 
N.  Y.  17;  Little  Rock  v.  K  S,  B,  Co.,  35  Ark.  304.)  This 
document,  which  is  in  tlie  nature  of  a  promissory  note,  is  valid 
as  an  obligation  if  the  direction  to  his  executors  to  pay  the 
$500  was  equivalent  to  a  promise  to  pay,  and  the  transfer  to 
the  executors  made  them,  by  operation  of  law,  trustees  of  Mr. 
Gallagher.  {Footey.  TW^«^//i^,  48  Hun,  475;  In  re  Arken- 
biirgh,  13  Misc.  Rep.  744.)  The  document  was  not  set  up  as 
a  basis  of  a  contract ;  it  was  a  concession  of  a  fact  on  which 
the  claimant  relied  to  make  out  his  case.  If  it  did  not  prove 
a  fact  in  the  strict  sense  it  was  a  waiver  of  proof,  and  it 
relieved  the  claimant  from  proving  it,  therefore,  tli rowing  the 
burden  of  disproving  it  on  the  executors.  (1  Greenl.  on 
Ev.  §  27;  Chamberlayne's  Best  on  Ev.  [8th  ed.J  490;  2 
Whart.  on  Ev.  §  1075 ;  Buzzard  v.  McAnulty,  Ti  Tex. 
438;  Sonverhye  v.  Ard^?h,  1  Johns.  Ch.  256.)  In  the 
present  case,  Brewster  manifested  his  intention  beyond 
all  question ;  he  confessed  in  his  own  handwriting  and  over 
his  own  signature  that  he  owed  Gallagher  $500,  and  directed 
his  executors  to  pay  it  and  placed  the  writing  with  his  will 
in  his  box  in  the  safe  deposit  company,  directed  to  them- 
His  intention  was  so  clearly  expressed,  and  the  justice  of  the 
claim  so  apparent,  that  it  was  a  fraud  in  his  executors  to  dis- 
appoint his  intention.  {Byrne  v.  Godf7'ey,  4cYes.  9;  Brinck- 
e7'ho^  V.  Laxorence,  2  Sandf.  Ch.  400;  Taner  y.  Taggart^  5 
Binn.  490  ;  Goodrich  v.  Walker,  1  Johns.  Cas.  253  ;  Redf.  on 
Surr.  Prac.  64 ;  In  re  Gloucester,  32  N.  Y.  S.  R.  901 ;  In  re 
Diez,  50  N.  Y.  88 ;  Booth  v.  Bajnist  Church,  126  N.  Y. 
215  ;  Cosiigan  v.  Gould,  5  Den.  290  ;  De  Freest  v.  Wanier^ 
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98  N.  Y.  217-221 ;  Wakeman  v.  Sherman,  9  N.  Y.  85.) 
The  Brewster  paper  was  admitted  to  be  signed  by  Lim  and  to 
be  in  his  handwriting ;  it  was  admitted  in  evidence  by  con- 
sent, and  this  being  so,  neither  party  after  the  trial  can  be 
heard  to  deny  its  competency.  {Steele  v.  Wood,  78  N.  C.  365.) 
The  admissions  of  a  decedent,  made  as  to  debts  due  by  him, 
are  evidence  against  his  executors.  {Smith  v.  S^nith,  3  Bing. 
[N.  C]  29  ;  Jones  v.  Jones,  21  N.  H.  219 ;  AU>€rt  v.  Zieyler, 
29  Penn.  St.  163;  Cheesernan  v.  Kyle,  15  Ohio  St.  15; 
Ndsh  V.  Gibson,  16  Iowa,  305 ;  Burckmyer  v.  Mairs,  Riley 
[S.  C],  208 ;  Boone  v.  Thompson,  17  Tex.  605 ;  Smith  v. 
Maine,  25  Barb.  33;  Whart.  on  Ev.  698,  1124;  Hutchim 
V.  Scott,  2  M.  &  W.  809 ;  Falmouth  y.  Boherts,  9  M.  &  W. 
471.) 

William  H.  Sage  for  respondent.  There  is  no  basis  for  the 
claim  for  services.  {Davidson  v.  W,  G,  L,  Co,,  99  N.  Y. 
566;  Clark  v.  Todd,  41  N.  Y.  S.  R.  758;  Kearney  v. 
McKeon,  85  N.  Y.  137;  In  re  Strickland,  22  N.  Y.  S.  R. 
901 ;  Moore  v.  Moore,  3  Abb.  Ct.  App.  Dec.  303.)  The 
written  memorandum  cannot  be  made  the  basis  of  a  claim 
because  it  was  never  communicated  to  Mr.  Gallagher,  nor  was 
it  ever  delivered  to  anybody,  nor  is  there  anything  to  show 
that  it  ever  saw  the  light  or  that  the  testator  ever  intended  it 
to  be  acted  upon.  {Smith  v.  Camp,  58  Hun,  434 ;  Bohinson 
V.  Cushman,  2  Den.  149.)  Letters  of  instruction  left  by 
testators,  and  which  are  not  incorporated  in  the  will  itself,  are 
void  and  cannot  be  acted  upon  by  executors.  {Booth  v. 
Baptist  Church,  126  N.  Y.  247.) 

Andrews,  Ch.  J.  The  referee  refused  to  give  any  force  to 
the  memorandum,  either  as  an  obligation  or  as  constituting  an 
admission  by  the  decedent  of  any  liability  to  the  claimant. 
lie  held  that  it  did  not  create  an  obligation,  because  it  was 
never  delivered,  and  that  it  could  not  be  regarded  as  an  admis- 
sion, because  the  decedent  retained  it  in  his  possession.  He  was 
clearly  right  upon  the  first  question,  but  erred  in  respect  to 
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the  second.  It  was  an  admission  of  a  legal  enforceable  liability 
to  the  claimant  for  the  sum  stated  therein.  The  words,  "I 
owe  him  that "  imply  a  debt,  and  there  can  be  no  debt  in  a 
legal  sense  without  a  consideration  to  support  it.  Both  a  debt 
and  a  consideration  are  implied  in  the  words  quoted.  The 
memorandum  did  not  constitute  a  contract  or  promise  ui)on 
which  an  action  could  be  maintained.  It  purported  to  he 
neither  an  agreement  nor  a  promise.  It  was  simply  a  direction 
addressed  to  his  executors  for  their  guidance,  and  being  out- 
side of  the  will  and  an  unatte>Jted  instrument,  had  no  legal  or 
binding  force  either  as  a  direction  or  an  obligation.  But  as 
an  admission  it  was  competent  evidence,  although  the  testator 
retained  it  in  his  possession.  An  entry  or  memorandum 
made  by  a  deceased  person  against  his  interest,  found  in  liis 
books  or  papers,  is  in  general  admissible  against  his  estate  in 
favor  of  a  part\  seeking  to  CvStablish  the  fact  stated.  They  are 
presumably  truthful.  {Gov in  v.  de  JUiranda,  140  N.  Y.  474; 
Wharton  on  Evidence,  §  128.)  The  probative  force  which 
will  be  accorded  to  the  admission  dejxjnds  upon  the  circu in- 
stances. Tlie  memorandum  in  question  was  delibemtely 
made  by  the  testator  for  the  purpose  of  charging  his  estate 
after  his  death,  and  its  dej)osit  with  his  will  was  consistent 
with  an  intention  that  it  should  be  evidence  that  he  was 
indebted  to  tlic  claimant  in  the  sum  mentioned.  The  appel- 
late court  decided  that  the  memorandum  was  comjietent  evi- 
dence as  an  admission,  and  that  the  referee  erred  in  deciding 
to  the  contrary.  But  it  nevortlteless  sustained  the  judgment 
on  the  ground  that  the  oral  testimony  furnished  no  sufficient 
evidence  that  the  services  proved  were  rendered  under  an 
expectation  on  the  part  of  the  claimant  that  he  was  to 
receive  compensation  or  under  an  express  or  implied  prom- 
ise by  the  decedent  to  pay  for  them.  The  court  regarded 
tlie  services  as  friendly  offices  which  neither  party  under- 
stood would  constitute  the  basis  of  a  legal  claim.  The 
claimant  was  bound  under  the  claim  presented  to  show  or  to 
give  proof  tending  to  show  a  legal  liability  of  the  decedent'^s 
estate  for  services  rendered.     It  may  be  admitted  that  the 
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oral  proof  standing  alone  would  be  an  insufficient  basis  for  a 
recovery  for  services  rendered.     It  would  be  consistent  with 
the  view  that  what  was  done  by  the  claimant  was  simply  to 
discharge  a  duty  to  a  friend  in  consideration  of  friendship 
alone.     If  the  memorandum  is  wholly  disconnected  with  the 
rendition  of  services,  and  cannot  be  considered  in  determining 
the  question  whether  the  services  were  rendered  under  cir- 
cumstances entitling  the  claimant  to   compensation,  it  may 
well  be  that  the  error  of   the  referee  was  harmless.     The 
memorandum,  as  we  have  said,  admitted  a  valid  debt.     But 
the  particular  consideration  was  not  stated ;  and,  unless  the 
consideration  w^is  services  rendered,  and  that  could  be  found 
from  the  whole  evidence,  the  proof  of  the  memorandum  did 
not   aid  the  claimant   in   establishing   the   claim   presented. 
There  was  no  evidence  of  any  indebtedness  growing  out  of 
facts  disconnected  with  the  services.     Services  were  rendered 
wliich  might  create  a  liability  on  the  part  of  the  decedent  to 
the  claimant  if  so  intended  by  the  parties.  /We  think  it  was 
competent  for  a  court  or  jury,  in  the  absence  of  any  other 
explanation,  to  connect  by  inference  the  memorandum  with 
the  services,  and  so  furnish  the  element  lacking  in  the  oral 
proof,  namely,  that  the  services  were  rendered  at  the  request 
of  the  decedent  with  the  expectation  that  compensation  would 
be  made.     It  was  certainly  not  unnatural  that  the  decedent, 
wlio,  as  the  evidence  shows,  called  upon  Gallagher  whenever 
he  was  ill  for  aid,  and  whom  Gallagher  assisted  in  his  businci^s 
matters  at  such  times,  should  wish  to  remunerate  him,  nor  is 
it  unreasonable  to  suppose  that  Gallagher  might  expect  some 
pecuniary  recognition  of  his  services.     The  case  does  not  call 
for  any  straining  to  defeat  the  claim  in  question,  and  we  think 
tliat,  the  referee  having  erred  in  refusing  to  treat  the  memo- 
randum as  an  admission,  a  new  trial  should  have  been  granted 
BO  that  the  tribunal  of  first  instance  may  pass  upon  the  ques- 
tion presented  upon  a  consideration  of  all  the  relevant  facts. 
The  judgment  should  be  reversed  and  a  new  trial  ordered. 
All  concur,  excep   Gray,  J.,  absent. 
Judgment  revereed. 
47 
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The  People  of  the  State  op  New  York  ex  rel.  Edward 
O'Connor  and  William  Smith,  Appellants,  v.  The  Board 
OF  Supervisors  of  Queens  County,  Respondent. 

1.  Certiorari  —  Appeal.  An  order  of  the  Appellate  Division  of  the 
Supreme  Court  dismissing  a  writ  of  certiorari  for  want  of  jurisdiction  is 
appealable  to  the  Court  of  Appeals. 

2.  Legislative  Action.  The  writ  of  certiorari  will  not  issue  to 
review  a  merely  legislative  action,  although  it  may  involve  the  exerciae 
of  discretion. 

8  Establishment  op  Town  Fire  District  by  Board  of  Supervisors 
—  Preliminary  Petition  —  County  Law,  g  37.  The  action  of  a  board 
of  supervisors  in  undertaking  to  establish  a  fire  district  in  a  town,  under 
section  37  of  the  County  Law  as  amended  by  chapter  902,  Laws  of  1896, 
Sb  legislative  in  character  and  is  not  rendered  subject  to  review  by  certio- 
rari because  the  aflidavit  verifying  the  preliminary  petition  does  not  state 
that  the  petition  complies  with  the  requirement  of  the  statute  that  the 
names  attached  appear,  by  the  last  assessment  roll,  to  be  those  of  the 
owners  of  more  than  one  half  of  the  taxable  real  property  of  the  district 
described. 

4.  Question  of  Sufficiency  op  Signatures  to  Petition  As  the 
action  of  a  board  of  supervisors  in  establishing  a  town  fire  district  under 
the  statute  is  legislative  in  form,  they  are  presumed  to  have  determined 
the  preliminary  question  of  fact  that  the  petition  was  signed  by  the 
requisite  number  of  owners  of  taxable  real  property;  and  although  such 
determination  may  not  be  final,  the  burden  of  showing  the  fact  to  be 
otherwise  devolves  upon  those  who  attack  the  validity  of  the  action  of 
the  board.  This  may  be  done  in  an  appropriate  action,  but  not  in  certio- 
rari proceedings  where  the  issue  is  not  raised. 

5.  Petition  Composed  op  Several  Papers.  The  statutory  require- 
ment of  a  "petition"  is  not  violated  by  the  circulation  and  presentation, 
as  one  petition,  of  several  separate  pieces  of  paper,  all  expressing  the 
same  subject-matter  and  alike  except  as  to  the  signatures. 

6.  Statements  op  Petition.  It  seems,  that  it  is  not  necessary  that 
the  petition  for  the  establishment  of  a  town  fire  district  by  a  board  oi 
supervisors  under  the  statute  shall  state  that  it  is  made  by  a  majority  of 
the  owners  of  the  taxable  real  property  of  the  district  described 

People  ex  rel.  O'Connor  v.  Supervisors,  14  App.  Div.  608,  aflimied 

(Argued  June  7,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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March  5, 1897,  which  dismissed  a  writ  of  certiorari  to  review 
the  action  of  the  board  of  supervisors  of  Queens  county  in 
establishing  a  iire  district  in  tlie  town  of  Oyster  Bay. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

TTumtOA  Young  for  appellants.  The  petition  was  fatally 
defective.  (L.  1896,  ch.  902,  §  37;  L.  1892,  ch.  686,  §  37; 
L.  1895,  ch.  937.)  The  learned  Appellate  Division  erred  in 
dismissing  the  writ,  upon  the  ground  that,  in  its  opinion,  the 
act  of  the  board  of  supervisors,  in  establishing  the  district, 
was  purely  legislative  and  not  in  any  sense  judicial,  and,  there- 
fore, not  a  subject  of  review  by  writ  of  certiorari.  {People 
ex  rel,  v.  Jones^  112  N.  Y.  597 ;  Cagwin  v.  Tmoii  of  Han- 
cock, 8-1:  N.  Y.  532 ;  Ilowland  v.  Eldredge,  43  JST.  Y.  457 ; 
People  ex  rel.  v.  Allen,  52  N.  Y.  538 ;  Miller  v.  City  of 
Amsterdain,  149  N.  Y.  297.)  This  being  a  statutory  pro- 
ijeeding  the  statute  must  be  complied  with  or  the  board  gets 
no  jurisdiction,  and  its  proceedings,  being  without  authority, 
are  both  voidable  and  void.  {2Ierritt  v.  ViL  of  Portchester, 
71  N.  Y.  309 ;  Miller  v.  City  of  AinsUrdam,  U9  N.  Y.  288 ; 
Ohegaray  v.  Jenkins,  5  N.  Y.  376.)  The  relators  have  a  right 
to  liave  a  void  determination  set  aside.  {People  ex  rel.  v. 
Janes.  112  N.  Y.  607.) 

Isaac  P.  Coale  for  respondent.  An  order  dismissing  a 
■writ  of  certiorari  is  not  appealable.  (Code  Civ.  Pro.  §  2127 ; 
JPeople  ex  rel,  v.  Stillvjell,  19  N.  Y.  531;  People  ex  rel,  v. 
JIUl,  53  N.  Y.  547 ;  PeopU  ex  rel,  v.  Fire  Coinra,,  77  N.  Y. 

605  ;  People  ex  rel,  v.  Board  of  Police  Comrs..  82  N.  Y. 

606  ;  People  ex  rel,  v.  Tax  Comrs,,  85  N.  Y.  655 ;  People  ex 
rel.  V.  Comrs,,  etc,  144  X.  Y.  483.)  The  creation  of  a  fire 
district  is  a  legislative  act,  and,  therefore,  the  action  of  the 
supervisors  in  creating  such  district  is  not  reviewable  by  cer- 
.tiorari.  {People  ex  rel.  v.  Suj?rs.  of  Queeiis  Co,,  131  N.  Y. 
-468  ;  I^^  ^^  Mount  Morris  Square,  2  Hill,  14 ;  Le  Poy  v. 
Jifayor,  etc,,  20  Johns.  430 ;  Starr  v.  Trustees,  6  Wend.  564 ; 
People  ^^  ^^^-  V'  Mayor,  etc,  2  Hill,  9 ;  People  ex  rel.  v. 
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Board  of  Healthy  33  Barb.  344 ;  People  ex  rel.  v.  Suj^er- 
visors,  43  Barb.  232 ;  34  N.  Y.  516  ;  People  ex  rel  v.  Walter, 
68  N.  Y.  403 ;  PeopU  ex  rel.  v.  Jones,  112  N.  Y.  597 ;  Pe<h 
pie  ex  rel.  v.  Tompkins,  40  Hun,  228 ;  People  ex  rel.  v. 
Supervisors,  51  N.  Y.  442  ;  PeopU  ex  rel.  v.  Board  of 
Assessors,  39  N.  Y.  81  ;  People  ex  rel.  v.  Board  of  Coinrs., 
97  N.  Y.  37.)  Tlie  matter  wliicli  is  sought  to  be  reviewed 
has  passed  from  tlie  control  of  tlie  board  of  supervisors. 
{People  ex  rel.  v.  Suprs.  of  Queens  Co.,  82  N.  Y.  275 ;  Peo- 
ple ex  rel.  v.  Suprs.  of  Rensselaer  Co.,  34  Ilun,  266 ;  PeopU 
ex  rel.  v.  Tompkins,  40  Ilun,  228 ;  People  ex  rel.  v.  Carnrs. 
of  Taxes,  43  Barb.  494 ;  People  ex  rel.  v.  Toxon  Auditors, 
74  Ilun,  83 ;  Ost^rhoudt  v.  Rigneij,  98  X.  Y.  222 ;  PeopU 
ex  rel.  v.  Auditors,  65  Ihm,  414;  People  ex  rel.  v.  Super- 
visors, 82  N.  Y.  277.)  The  relators  do  not  show  a  proper 
case  for  the  issuing  of  this  writ.  (Code  Civ.  Pro.  §  2127; 
PeopU  ex  rel.  \.  Mayor,  etc.,  5  Barb.  43 ;  PeopU  ex  rel.  v. 
Suprs.  of  Queens  Co.,  1  Hill,  195 ;  People  ex  7*el.  v.  Suprs. 
of  Queeris  Co.,  131  X.  Y.  468 ;  Ex  parte  Mayor,  etc.,  of 
Albany,  23  Wend.  277.)  There  was  no  defect  or  illegaUty  in 
the  proceedings  of  the  board  of  supervisors  sought  to  be 
reviewed  by  this  writ.  (L.  1896,  ch.  902,  §  37;  PeopU  ex 
rel.  V.  Suprs.  of  Queens  Co.^  1  Hill,  195.) 

Haight,  J.  On  the  30th  day  of  July,  1896,  the  board  of 
supervisors  of  Queens  county  passed  the  following  resolution  : 
"  An  act  to  provide  for  the  formation  of  a  fire  district  within 
the  tow^n  of.  Oyster  Bay,  Queens  county,  N.  Y. 

"  The  board  of  supervisors  of  Queens  county,  pursuant  to 
section  37  of  an  act  known  as  the  County  Law,  do  enact  as 
follows : 

"  Whereas,  a  petition  was,  on  the  30th  day  of  July,  1896, 
duly  presented  to  the  board  of  supervisors  of  Queens  county, 
praying  that  a  district  duly  described  in  said  petition  be 
declared  a  fire  district  pursuant  to  section  37  of  the  County 
Law,  and  it  appearing  by  the  affidavit  of  Amos  M.  Knapp 
attached  thereto  that  the  said  petition  is  signed  by  one-half  of 
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the  taxpayers  appearing  on  the  last  assessment  roll  as  assessed 
for  property  within  said  proposed  district  and  representing 
moi'e  than  one-half  of  the  assessed  valuation  of  the  property 
included  within  said  proposed  district. 

"  liesolved,  That  the  said  petition  be  granted  and  that  the 
district  particularly  described  in  said  petition  be  and  is  hereby 
affirmed  and  declared  to  be  a  lire  district  in  the  town  of 
Oyster  Bay,  Queens  county,  N.  Y.,  pursuant  to  the  provisions 
of  said  section  37  of  the  County  Law,  said  district  being 
described  as  follows : "  (Then  follows  a  description  of  the 
district.) 

It  appears  that  a  petition  was  presented  to  the  board 
of  supervisors,  verified  by  Amos  M.  Knapp,  who  was  one 
of  the  petitioners,  in  which  he  states  that  he  was  the  clerk 
of  the  town  of  Oyster  Bay,  and  that  he  had  compared  the 
petition  with  the  assessment  roll  on  lile  in  his  office,  and 
that  the  names  signed  tliereto  constituted  more  than  one-half 
of  the  names  of  tlie  taxpayers  within  the  proposed  district  as 
appears  upon  the  roll,  and  that  the  value  of  the  property  held 
b^'  the  persons  so  signing  represents  more  than  one-half  of 
the  value  of  the  property  witliin  tlie  district.  He  neglects, 
however,  to  state  that  the  comparison  was  made  with  the 
last  assessment  roll  and  that  the  persons  signing  such  petition 
owned  more  than  one-half  of  tlie  taxable  real  property  in  the 
proposed  district.  Section  37  of  the  County  Law,  as  amended 
by  chapter  902  of  the  Laws  of  1896,  provides  as  follows: 
**  Each  board  of  supervisors  may,  on  the  written,  verified  peti- 
tion of  the  taxable  inhabitants  of  a  proposed  fire  .district  out- 
side of  an  incorporated  village  or  city,  and  within  the  county, 
whose  names  appear  on  the  last  preceding  assessment  roll  of 
the  town  within  which  such  proposed  fire  district  is  located,  as 
owning  or  representing  more  than  one-half  of  the  taxable  real 
proj>erty  of  such  district,  or  as  owning  or  representing  more 
than  one-half  of  the  taxable  real  property  of  sucli  district 
cwned  by  the  residents  thereof,  establish  such  district  as  a 
fire  district." 

The  writ  in  question  was  issued  to  review  the  proceedings 
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of  tlie  board.  It  is  claimed  on  behalf  of  the  relators  that 
the  defects  in  the  verification,  to  which  attention  has  been 
called,  rendered  the  petition  void,  and  that  the  board  of  super- 
visors did  not  acquire  jurisdiction  to  pass  the  resolution  estab- 
lishing the  tire  district. 

The  Appellate  Division  neither  vacated  nor  aflBrmed  the 
proceedings  of  the  board,  but  simply  dismissed  the  writ  upon 
the  ground  that  it  had  no  jurisdiction. 

An  order  which  quashes  or  dismisses  a  common-law  writ  of 
certiorari  is  not  appealable  to  this  court,  unless  it  appears  in 
the  order  that  the  quashing,  or  the  dismissal,  of  the  writ  was 
made  for  want  of  jurisdiction,  or  ujx)n  the  ground  that  the 
proceedings  were  found  regular.  (Code  Civ.  Pro.  §  2127; 
PeopU  ex  rel,  Waldman  v.  Board  of  Police  CoimnissianerSy 
82  N.  Y.  506  ;  People  ex  reh  Hudson  v.  Board  of  Fire  Cam- 
missianerSy  77  x^.  Y.  605 ;  People  ex  rel.  Davi^  v.  Uill^  53 
N.  Y.  547 ;  People  ex  rel,  VanderUlt  v.  Stilwell,  19  N.  Y. 
531 ;  People  ex  rel.  Board  of  Supervisors  of  Ulster  Co.  v. 
Common  Council  of  the  City  of  Kingston^  101  N.  Y.  S2; 
People  ex  rel.  Smith  v.  Commissioners  of  the  Department 
of  Fire,  etc.,  103  N.  Y.  370.) 

In  this  case,  as  we  have  seen,  the  proceedings  were  dis- 
missed for  want  of  jurisdiction,  and  not  in  the  exercise  of  the 
discretion  vested  in  the  learned  Appellate  Division.  The 
order  is,  therefore,  appealable  to  this  court. 

The  serious  question  presented  for  our  determination  is  as 
to  whether  the  action  of  the  board  of  supervisors  in  creating 
the  tire  district  was  a  legislative  or  a  judicial  act.  If  legisla- 
tive it  would  not  be  reviewable  in  this  proceeding.  The  writ 
of  certiorari  issues  in  cases  expressly  authorized  by  statute, 
and  in  cases  in  which  it  was  issued  at  common  law  by  a  court 
of  general  jurisdiction,  except  in  those  cases  where  the  power 
to  issue  it  has  been  taken  away  by  statute.  It  is  appropriate 
for  the  review  of  the  judicial  action  of  inferior  courts,  or  of 
public  officers  or  bodies  exercising  judicial  functions.  The 
writ  will  not  issue  to  review  a  merely  legislative,  executive  or 
administrative  action,  although  it  may  involve  the  exercise  of 
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discretion.  {People  ex  rel.  ViL  of  Jamawa  v.  Board  of 
Supei^isora  of  Queeiis  County^  131  N.  Y.  468-471 ;  People 
ex  rel.  Agnew  v.  Mayor^  etc,  2  Hill,  9  ;  In  re  Mount  Morris 
Square,  2  Hill,  14 ;  People  ex  rel,  Dickinsoni  v.  Supervisors 
of  Livingston  County,  43  Barbour,  232 ;  afBrmed,  34  N.  Y. 
516 ;  People  ex  rel,  Cortoln  v.  Walter,  68  N.  Y.  403 ;  People 
ex  rel,  Bumharn  v.  Jones,  112  N.  Y.  597.) 

The  Constitution  empowers  the  legislature  by  general  laws 
to  confer  upon  the  boards  of  supervisors  of  the  counties  of  the 
state  such  further  powers  of  local  legislation  and  administration 
as  it  may  from  time  to  time  deem  expedient.  Pursuant  to  tliis 
provision  the  legislature  has  conferred  upon  the  boards  of 
supervisors  many  important  powers,  among  which  is  that  of 
establishing  fire  districts.  That  these  powers  are  in  the  main 
legislative  in  character  was  practically  conceded  upon  the 
argument  in  this  case,  but  it  was  contended  that  the  provision 
for  establishing  fire  districts  contained  a  requirement  for  a 
written,  verified  petition  of  the  inhabitants  of  the  district  own- 
ing or  representing  more  than  one-half  of  the  taxable  real 
property  thereof  as  a  condition  precedent,  and  that  the  board 
of  supervisors  had  no  power  to  act  until  jurisdiction  had  been 
conferred  upon  the  board  by  the  presentation  of  such  a 
petition.  It  may  be  that  tlie  power  of  the  board  to  act  was 
dependent  upon  the  presentation  to  it  of  such  a  petition.  It 
is  possible  that  the  action  of  the  board  was  unauthorized  and 
void,  but  this  question  cannot  be  determined  in  this  proceed- 
ing if  the  action  of  the  board  was  legislative  and  not  judicial. 
Under  the  statute  the  supervisors  could  only  act  in  a  body,  as 
a  board,  and  the  district  could  only  be  established  by  a 
majority  vote  of  the  supervisors.  Each  supervisor,  in  record- 
ing his  vote,  must  of  necessity  act  upon  sucli  information  as 
he  possessed  bearing  upon  the  subject  and  in  the  exercise  of 
his  judgment  and  discretion.  The  power  devolved  upon  the 
board  was  purely  legislative,  unless  it  was  made  judicial  by 
the  provision  requiring  the  presentation  of  the  petition. 
"Whilst  the  presentation  of  the  petition  may  have  an  import- 
ant bearing  upon  the  question  of  the  validity  of  the  action  of 
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the  board,  we  are  not  now  able  to  see  how  it  affects  the  char- 
acter of  the  act.  The  statute  provides  that  the  petition  shall 
be  verified.  It  was  verified  as  to  the  persons  signing  it. 
Proof  as  to  the  requisite  number  of  signers  could  only  be 
made  after  the  petition  was  completed,  and  as  to  the  manner 
in  which  this  proof  is  to  be  presented  the  statute  is  silent. 

After  the  presentation  of  the  petition  the  supervisors  were 
left  to  exercise  the  same  judgment  and  discretion  with  refer- 
ence to  their  votes  as  they  would  have  exercised  in  case  the 
statute  had  not  required  a  petition  ;  their  votes  were  taken 
and  recorded  and  the  result  declared  in  the  same  manner  as  if 
no  condition  had  been  imposed  upon  their  power ;  hence  we 
conclude  that  the  action  of  the  board  was  legislative. 

In  the  case  of  People  ex  rel.  Vll.  of  Jamaica  v.  Board  of 
Supervisors  of  Queens  Coitnty  {supra)  the  supervisors  passed 
an  act  for  the  improvement  of  certain  highways  in  the  town 
of  Jamaica.  The  act  provided  for  the  raising  of  four  hundred 
thousand  dollars  for  the  improvemejit,  upon  bonds  to  be  issued 
by  the  county  treasurer,  which  bonds  were  to  be  paid  by  taxes 
levied  upon  the  ti>wn.  The  supervisors  claimed  to  act  under 
the  authority  of  the  Laws  of  18r)9,  chapter  855,  section  2.  It 
is  true  that  the  provisions  of  that  act  imposed  no  conditions 
upon  the  supervisors  as  conditions  precedent  to  their  power  t^ 
act.  The  suj)ervisors  were  left  to  determine  the  necessities  of 
the  town  in  their  own  way  and  to  exercise  their  judgment 
upon  the  improvements  which  should  be  made.  In  that  case 
Earl,  Chief  Judge,  in  delivering  the  opinion  of  the  court, 
says  this  act  of  the  supervisors  "  was  purely  a  legislative  act. 
Legislative  power  was  devolved  upon  them  under  the  Consti- 
tution by  the  legislature,  and  the  act  was  as  purely  legislative 
as  if  it  had  been  passed  by  the  legislature  itself.  If  this  action 
by  the  supervisors  can  be  j'eviewed  by  certiorari,  then  every 
act  and  resolution  of  the  board  of  supervisors,  every  oitli- 
nance  of  the  city  board  of  aldermen,  every  ordinance  and 
resolution  of  a  village  board  of  trustees,  and  generally  all 
the  acts  of  public  othcers  involving  the  exercise  of  some  dis- 
cretion, could  be  reviewed  in  the  same  way ;  and  thus  there 
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would  be  a  wide  departure  from  the  practice  and  procedure 
which  have  always  prevailed  in  this  state,  and  much  embar- 
i-assment  might  attend  the  discharge  of  legislative,  executive 
and  administrative  functions  by  public  officers,  local  boards 
and  state  departments." 

In  People  v.  Carpenter  (24  N.  Y.  86)  the  action  was  in  the 
nature  of  a  quo  warranto  brouglit  by  the  attorney-general  to 
test  the  right  of  the  defendant  to  exercise   the  duties  and 
powers  of  the  office  of   supervisor  of    the  town  of   Afton. 
The  town  of  Afton  had  been  created  by  the  board  of  super- 
visors, by  a  division  of  the  town  of  Bainbridge,  and  the  right 
of  the  defendant  to  the  office  depended  upon  the  validity  of 
snch  division.     The  act  under  review  in  that  case  empowered 
tlie  board  of  supervisors,  by  a  vote  of  two-thirds  of  all  the 
members  elected,  to  divide  or  alter  in  its  bounds  any  town,  or 
erect  a  new  town,  upon  the  application  of  twelve  freeholders 
of  each  of  the  towns  to  be  affected  by  the  division.     Tlie  act 
also  provided  that  notice  in  writing  of  the  intended  applica- 
tion to  the  board  of  supervisors,  subscribed  by  at  least  twelve 
freeholders  of  the  town  to  be  affected,  shall  be  posted  in  five 
of  the  most  public  places  in  the  town  to  be  affected  for  four 
weeks  next  previous  to  such  application ;  and  a  copy  of  such 
notice  shall  also  be  published,  etc.     Numerous  defects  in  the 
proceedings  were  charged,  among  which  was  the  failure  to 
show  that  the  notices  were  posted  subscribed  by  the  requisite 
number  of  freeholders,  and  that  the  notices  published  in  tlio 
papers  did  not  contain  the  names  of  any  freeholders.     Davies, 
J.,  delivered  the  opinion  of  the  court,  and  in  answer  to  the 
alleged  defects,  he  says :  "  But  we  apprehend  that  the  validity 
of  the  act  of  the  supervisors  does  not  depend  u])ou  the  suffi- 
ciency of  these  affidavits.     There  is  nothing  in  the  act  of  the 
Jegislature  which  requires  such  proof  to  be  made  to  them, 
and  if  no  evidence  had  been  offered  of  the  publication  and 
posting  of  the  notices,  we  should  be  warranted  in  assuming 
that  all  the  preliminary  steps  required  had  been  taken.     The 
act  of  the  board  was  one  of  legislation  and  the  validity  of  a 
legislative  act  cannot  be  impeached  by  an  omission  to  show 
48 
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that  tlie  preliminary  notices,  required  to  be  given  prior  to  the 
appHcation  for  the  law,  had  been  given.  Those  who  challenge 
the  existence  of  the  law,  were  called  on  to  show  the  notices 
were  not  given.  It  was  not  for  those  acting  under  the  law 
to  make  this  proof,  even  if  it  were  necessary." 

In  People  ex  7*el.  Ilotchkiss  v.  Board  of  Supervisors  of 
Broome  Coimty  (65  N.  Y.  222)  it  is  said :  "  Boards  of  super- 
visors are  not  judicial  tribunals  any  more  than  is  the  legis- 
lature of  the  state  to  be  regarded  in  any  of  its  action  a  court 
of  justice,  although  it  may  audit,  allow  or  reject  claims  against 
the  state,  and  in  any  case  repeal  or  reconsider  its  action  when 
found  to  have  been  erroneous.  The  boards  of  supervisors  are 
mere  local  legislative  bodies,  in  many  respects  of  limited 
power ;  but  where  they  have  jurisdiction,  they  may  act  for 
their  county  precivsely  as  the  legislature  may  act  for  the  state. 
If  they  act  without  jurisdiction  their  acts  are  void,  the  same 
as  is  the  action  of  the  legislature  when  in  violation  of  any 
provision  of  the  Constitution." 

In  Whittaker  et  al,  v.  Village  of  Venice  (150  111.  195)  an 
attempt  w^as  made  to  review  the  proceedings  of  the  board  of 
trustees  of  the  village  in  annexing  contiguous  territory  to  its 
incorporation.  The  statute  provided  that,  upon  a  petition  in 
writing,  signed  by  not  less  than  three-fourths  of  the  legal 
voters,  and  by  the  owners  of  not  less  than  three  fourths  in 
value  of  the  property  in  any  territory  contiguous  to  any  city 
or  incorporated  village  or  town  not  embraced  within  its  limits, 
the  city  council  or  board  of  trustees  of  the  city,  village  or 
town,  may,  by  an  ordinance,  annex  such  territory  to  such  city, 
village  or  town.  In  the  Circuit  Court  the  writ  was  quashed. 
On  review  the  opinion  was  delivered  by  Mr.  Justice  Magrlder, 
in  which  he  says :  "  It  is  quite  manifest  that  the  action  of  the 
board  of  trustees  of  the  village,  under  section  one,  is  not  such 
judicial  action  as  will  authorize  a  review  of  the  proceedings 
by  certiorari.  *  *  *  It  is  authorized  to  find  the  facts  that 
the  territory  is  contiguous  to  the  village  and  that  the  petition 
is  signed  by  the  proper  number  of  voters  and  owners,  but  its 
decision  upon  these  preliminary  questions  of  fact  cannot  l^ 
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reviewed  by  certiorari.  *  *  *  We  are  inclined  to  think 
that  there  was  no  error  in  quashing  the  writ,  because,  in  the 
first  place,  the  action  of  the  trustees  in  passing  tlie  ordinance 
of  annexation  was  legislative  in  its  character,  and  because,  in 
the  second  place,  the  determination  of  the  board  as  to  the 
existence  of  the  preliminary  conditions  required  to  precede 
the  ordinance  involved  a  decision  upon  mere  questions  of  fact.'* 
The  judgment  of  the  Circuit  Court  was  affirmed. 

With  reference  to  the  proper  remedy,  see  People  ex  reL 
Kingsland  v.  Clark  (70  N.  Y.  518)  and  the  Code  with  refer- 
ence to  actions  by  taxpayers. 

It  appears  to  us  that  the  rule  adopted  by  these  cases  is  deci- 
sive of  the  question  under  consideration.  A  preliminary 
question  of  fact  was  presented  for  the  determination  of  the 
supervisors,  but  this  requirement  did  not  operate  to  change 
the  character  of  their  proceeding  from  a  legislative  to  a 
judicial  act.  Its  character  being  legislative  in  form,  they  are 
presumed  to  have  determined  that  the  petition  was  signed  by 
the  requisite  number  of  owners  of  taxable  real  property  of 
the  district.  This  determination,  however,  mav  not  be  final, 
but  the  burden  of  showing  the  fact  to  be  otherwise  devolves 
upon  those  who  attack  the  validity  of  the  action  of  the  board. 
This  may  be  done  in  an  appropriate  action,  but  not  in  these 
proceedings. 

TVe  have  not  overlooked  the  rule  adopted  in  the  town 
bonding  cases.  Those  cases  may  have  some  application  if  it 
6hould  be  found  as  a  fact  that  the  petition  upon  which  the 
board  of  supervisors  based  its  action  was  not  in  fact  signed 
by  a  majority  of  the  owners  of  the  taxable  real  property  of 
the  district,  but  upon  the  questions  now  under  consideration, 
as  to  whether  the  character  of  the  action  of  the  board  of 
supervisors  was  legislative,  and  as  to  whether  their  proceed- 
ings can  be  reviewed  by  certiorari,  they  have  no  application. 

It  appeal's  that  nine  petitions  were  circulated  for  signatures, 
but  they  were  all  alike,  except  as  to  the  signatures  attached, 
and  were  presented  to  the  board  as  one  petition.  AVe  see  no 
liarm  in  this,  or  any  violation  of  the  statute.     The  subject- 
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matter  expressed  in  the  petitions  being  the  same,  they  are  in 
legal  effect  one  petition,  although  expressed  npon  different 
])ieee8  of  paper.  Nor  do  we  tliink  the  petitions  defective  in 
the  matter  of  substance.  It  is  true  that  tlie  petitions  do  not 
assert  that  they  are  made  by  a  majority  of  the  owners  of  the 
taxable  real  property  of  the  district  described,  but  it  does  not 
appear  to  us  that  this  was  necessary  to  be  stated  in  the 
])etition.  None  of  the  subscribers  thereto  could  correctlj 
assert  that  fact  until  a  majority  of  the  signatures  of  the  tax- 
payers on  real  property  had  been  obtained.  The  fact  that  the 
petition  was  signed  by  a  majority  of  the  required  taxpayers 
might  properly  appear  by  the  affidavit  accompanying  the 
petition,  but  the  affidavit  of  Knapp  is  silent  upon  this  subject 
In  this  respect  the  papers  are  not  complete.  There  is  noth- 
ing in  the  record  before  us  from  which  we  can  determine 
whether  the  petition  was  signed  by  the  requisite  number  of 
taxpayers.  No  issue  has  been  raised  upon  this  question.  It 
is  not  even  asserted  by  the  relators  in  their  application  for  the 
writ  that  it  was  not  signed  by  the  requisite  number.  We 
must,  therefore,  for  the  present,  assume  that  the  supervisors 
determined  the  fact  upon  evidence  before  them,  and,  for  the 
reasons  stated,  their  action  cannot  be  reviewed  by  certiorari. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
voting. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  William 
.  Sears,  Respondent,  v.  William  R.  Tobey,  Appellant. 

1.  MtTficiPAL  Civil  Service—  Clerk  of  Police  Court  op  Syracuse. 
The  clerk  of  the  Police  Court  of  the  city  of  Syracuse  is  a  member  of  the 
civil  service  of  the  city  and  not  of  the  state. 

2.  Not  a  Confidential  Office.  The  office  of  clerk  of  the  Police 
Court  of  tlie  city  of  Syracuse,  the  duties  of  which  are  indicated  in  detail 
by  the  city  charter  and  not  determined  by  the  police  justice  in  whom  the 
power  of  appointment  is  vested,  and  which  consist  of  administering 
oaths,  taking  depositions,  adjourning  proceedings  in  the  absence  of  the 
justice,  giving  a  bond  to  the  city  for  faithful  performance,  keeping  a 
record  of  proceedings,  filing  and  preserving  papers,  and  receiving  and 
pacing  over  to  the  city  treasurer  all  costs  and  fines,  is  not  a  confidential 
office  and,  hence,  is  not  exempt  from  classification  in  the  competitive 
schedule  of  the  municipal  civil  service  regulations  or  from  the  constitu- 
tional provisions  giving  a  preference  to  vetenins. 

3.  Evidence  as  to  Duties  of  Office.  Since  the  duties  of  the  clerk 
of  the  Police  Court  of  the  city  of  Syracuse  are  defined  by  statute,  it  is 
not  competent  for  the  police  justice,  in  a  quo  warranto  proceeding  for  the 
determination  of  the  title  to  the  office  of  clerk  under  the  Civil  Service 
Law,  to  give  his  opinion  as  to  w^hat  are  the  duties  of  the  clerk. 

4.  Quo  Warranto  —  Scope  of  Judgment  —  Right  of  Veteran  to 
Appointment.  When  the  eligible  list  resulting  from  a  municipal  com- 
petitive civil  service  examination  for  a  no n- confidential  position  included 
in  the  competitive  schedule  of  the  municipal  regulations  contains  the 
Dame  of  one  veteran,  and  another  person  is  appointed,  a  written  appoint- 
ment of  the  veteran  to  the  position  by  the  appointing  officer  is  necessary 
before  the  court  in  quo  warranto  proceedings  instituted  on  the  relation  of 
the  veteran  can  decree  that  he  be  inducted  into  office.  In  the  absence  of 
such  appointment  the  jurisdiction  of  the  court  is  exhausted  when  it 
determines  that  the  defendant  is  unlawfully  in  possession  of  the  office  and 
ortlers  a  judgment  of  ouster,  thereby  creating  a  vacancy  ;  but  the  relator 
will  be  entitled  to  compel  his  appointment  by  mandamus. 

5.  Evidence  —  Sufficiency  of  Certification  of  Copy  of  Municipal 
Civile  Service  Regulations  —  Objection.  In  order  to  render  available 
on  appeal  an  objection  to  the  admission  in  evidence  of  a  copy  of  munic- 
ipal civil  service  regulations  certified  by  the  secretary  of  the  state  civil 
service  commission,  on  the  ground  that  the  certificate  fails  to  state  that 
the  copy  had  been  compared  with  the  original,  as  prescribed  by  section 
857  of  the  Code  of  Civil  Procedure,  the  specific  defect  must  have  been 
pointc<l  out  on  the  trial ;  a  general  objection  that  the  paper  was  not  prop- 
erly certified  is  not  sufficient. 
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6.  Certipication  op  Copy  op  Municipal  Civil  Service  Regula- 
tions. The  civil  service  regulations  of  a  city,  on  file  in  the  ofllce  of  the 
state  civil  service  commission,  may  be  sufficiently  proved  for  use  in  evi- 
dence by  the  production  of  a  copy  certified  by  the  secretary  of  the  state 
commission  in  substantial  compliance  with  section  933  of  the  Code  of  Civil 
Procedure. 

Pcf/jjle  ex  rel.  Sears  v.  Tobey,  8  App.  Div.  468  ;  17  App.  Div.  621, 
modified. 

(Argued  June  8,  1897  ;  decided  October  5,  1897.) 

Appeal  from  an  interlocutory  judgment  and  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  August  3,  1896,  which  affirmed 
an  interlocutory  judgment  and  order  overruling  a  demurrer 
to  the  complaint,  and  also  from  a  final  judgment  and  order 
entered  April  21,  1897,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial  on  the 
minutes. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinions. 

WlUiain.  S,  Andreios  for  appellant.  The  clerk  of  the 
court  of  a  police  justice  is  a  member  of  the  civil  service  of 
the  state.  (Const,  of  N.  Y.  [1848]  art.  6,  §  14 ;  Amdt.  of  1867, 
art.  6,  §  19 ;  Const,  of  N.  Y.  art.  6,  §§  17,  18,  22 ;  Landon 
V.  Mayor,  etc.,  7  J.  &  S.  472 ;  L.  1885,  ch.  26,  §§  52,  53  ;  L. 
1847,  ch.  475;  Code  Crim.  Pro.  §§  148,  149;  McDonald  v. 
Mat/or,  etc.,  32  X.  Y.  Supp.  280 ;  Sargeyit  v.  Gorman,  131  X 
Y.  194 ;  People  ex  rel,  v.  Board  of  Public  Pai^ks,  43  X,  Y. 
S.  K.  525.)  The  position  of  police  clerk  is  a  confidential  one, 
and  the  mayor  has  no  power  to  restrict  the  choice  of  the  jus- 
tice to  candidates  who  pass  an  examination.  (/;i  re  Keym^r, 
148  X.  Y.  219.)  The  classification  of  an  office  as  competi- 
tive, although  properly  made,  is  abrogated  when  the  duties 
of  such  office  are  so  enlarged  as  to  bring  it  within  the 
exceptions  contained  in  the  statute.  (L.  1876,  ch.  443; 
L.  1885,  ch.  26,  §§  57,  60 ;  L.  1895,  ch.  336,  §§  2,  57;  CmifoH 
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V.  Fulton^  13  Abb.  Pr.  276 ;  People  ex  rel,  v.  Palmer^  152 
N.  Y.  217;  Sargent  v.  Gfynnan^  14  N.  Y.  Snpp.481 ;  People 
ex  rel,  v.  Ransom^  13  ^.  Y.  Supp.  370.)  The  respondent 
failed  to  prove,  by  competent  evidence,  its  allegations  in 
regard  to  the  civil  service  regulations  of  the  city  of  Syracuse, 
and  consequently  any  violation  thereof.  (L.  1883,  ch.  354, 
§  8;  Code  Civ.  Pro.  §§  933,  957;  Bedford  v.  Snmo,  46 
Hun,  370.)  There  was  no  proper  certificate  made  by  the 
municipal  board  in  regard  to  relator's  status  as  a  veteran,  (L. 
1884,  ch.  410,  §  5.)  The  form  of  the  judgment  in  the  case  is 
improper.  (Code  Civ.  Pro.  §§  1948-1956  ;  People  ex  rel. 
V.  PhiUips^  1  Den.  138 ;  People  ex  rel,  t.  Thacher^  55  N. 
Y.  525  ;  People  ex  rel,  v.  Perley,  80  X.  Y.  624  ;  State  ex  rel. 
V.  Norton^  46  Wis.  332  ;  Andrews  v.  Covington^  69  Miss. 
740 ;  State  ex  rel,  v.  Hamilton,  29  Campello  [Neb.],  198 ; 
ElUs  V.  Mag,  58  N.  W.  Rep.  483  ;  PHnce  v.  SkelUn,  71  Me. 
361 ;  Tillman  v.  Otter,  93  Ky.  601  ;  People  v.  Conan,  13 
Mich.  238 ;  People  v.  Miles,  2  Mich.  348  ;  People  v.  Knight^ 
13  Mich.  230 ;  People  v.  Moliter,  23  Mich.  341.) 

William  G,  Tracy  for  respondent.     The  clerk  of  the  Police 

Court  is  a  member  of  the  civil  service  of  the  city  and  not  of 

the  state.     (L.  1894,  ch.  681,  §  7;  People  ex  rel,  v.  Tohey,  8 

App.  Div.  470  ;  1  R.  S.  [Sth  ed.]  373-376 ;  Code  Crim.  Pro. 

§  74;  L.  1885,  ch.  56,  §§  52,  53;  L.  1892,  ch.  681,  §  2;  Peo^ 

pie  ex  rel,  v.  Wright,  150  N.  Y.  444.)     Tlie  clerk  of  the 

Police  Court  of  Syracuse  is  not  now  and  never  has  been  a 

private  secretary  or  deputy  of  the  police  justice,  or  a  person 

occupying  a  confidential  position.     {People  ex  rel.  v.  Palmer^ 

152   N.  Y.   217;  Chittenden  v.   WursUr,  152  IST.  Y.  360; 

L.    1885,  ch.  56,  §§  57-60;  L.  1895,  ch.  33(3,  §  57;  Code 

Crim.   Pro.  §§   148,  149,  150;  L.  1883,  ch.  354;   L.  1884, 

ch.    410 ;   L.  1894,  ch.  717 ;   People  ex  rel,  v.  Goetting,  29 

N.   Y.  S.  R.  286 ;  People  ex  rel,  v.  Sutton,  88  Hun,  173 ; 

People  ex  rel,  v.  O^Brien,  9  App.  Div.  428  ;  In  re  Ostrander^ 

12  Misc.  Rep.  476 ;    People  ex  rel.  v.  Barker,  14  Misc.  Rep. 

360  ;  People  v.  Ilicks,  15   Barb.   153.)    The  defendant  If 
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bound  by  tbe  classification  of  officers  made  by  tlie  mayor,  and 
cannot  question  the  same  in  tliis  action.  {Chitte?ide?i  v. 
Wtirster,  152  X.  Y.  345.)  That  portion  of  the  judgment 
inducting  the  relator  into  the  office  is  proper.  (Code  Civ.  Pro. 
§§  1948-1951 ;  Throop  on  Public  Officers,  §§  297-299;  IliU 
V.  Stafe^  1  Ala.  559;  United  Statets  v.  Le  Baron^  19  How, 
[U.  S.]  78  ;  Jekr  v.  State,  1  McCord  [S.  C],  233 ;  Stats  v. 
Syl^es,  1  McCord  [S.  C.J,  238  ;  People  ex  reL  v.  Goetting,  133 
N.  Y.  569  ;  PeopU  ex  rel,  v.  Brush,  146  X.  Y.  61  ;  People  ex 
reL  V.  Lane,  55  N.  Y.  217.)  Unless  the  relator  is  inducted  into 
this  office  by  the  judgment  in  this  action  there  will  beafailuie 
of  justice  in  this  case.  (L.  1884,  ch.  410,  §  8  ;  Demarest  v. 
Mayor,  etc,  147  N.  Y.  203.)  The  respondent  proved  hy 
competent  evidence  the  civil  service  regulations  in  force  in 
the  city  of  Syracuse.  (Code  Civ.  Pro.  §  933 ;  Underhill  on 
Evidence,  538,  §  142.)  The  court  did  not  err  in  failing  to 
submit  to  the  jury  tlie  question  as  to  whether  there  was  a 
vacancy  in  the  office.     (L.  1884,  ch.  410,  §  8.) 

BARTLErr,  J.  This  is  a  quo  warranto  proceeding,  under 
sections  1948  and  1949  of  the  Code  of  Civil  Procedure,  to 
determine  the  title  to  the  office  of  clerk  of  the  Police  Court  of 
the  city  of  Syracuse. 

On  the  second  of  January,  1896,  the  relator,  William  Sears, 
having  ascertained  there  would  be  a  probable  vacancy  in  the 
office  of  clerk,  passed  his  civil  service  examination  with  aper- 
centa£!:e  of  ninetv-four  and  a  half. 

Immediately  thereafter  he  applied  to  Frederick  W.  Thom- 
son, police  justice  of  the  city,  for  appointment  to  the  clerksliip. 

On  the  22iid  of  January  Robert  II.  Rickert,  then  clerk  of 
the  court,  tendered  his  resignation,  to  take  effect  at  some 
future  time. 

About  the  fifteenth  of  January  the  police  justice  applied 
to  the  municipal  civil  service  board  for  the  names  of  persons 
eligible  to  appointment  as  clerk  of  the  Police  Court,  withont 
prejudice  as  to  whether  or  not  the  appointment  was  a  confi- 
dential one  and  not  subject  to  the  civil  service  laws. 
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Thereafter,  and  about  the  22nd  of  January,  the  commission- 
ers certified  to  the  police  justice  three  names,  William  R. 
Tobey,  the  defendant,  percentage  95 ;  William  McDemiot, 
percentage  94J,  and  William  Sears,  the  relator,  percentage 
94i,  and  at  the  same  time  certified  that  William  Sears  had 
presented  due  proof  that  he  was  an  honorably  discharged 
soldier  from  the  military  service  of  the  United  States  in  the 
late  civil  war. 

On  the  2Yth  day  of  January  the  relator  applied  to  the 
police  justice  to  be  'appointed  clerk  of  the  Police  Court  and 
the  application  was  denied  upon  the  ground  that  the  Civil 
Service  Law  did  not  apply  to  that  office  and  that  the  relator 
was  not  entitled  to  a  preference  for  the  reason  that  the  office 
was  a  confidential  position  and  excepted  by  statute  from  the 
provisions  of  the  law  giving  a  preference  to  soldiers. 

On  the  same  day  the  police  justice  appointed  the  defendant 
to  fill  the  position  and  he  has  ever  since  continued  to  dis- 
charge the  duties  of  that  office. 

The  learned  counsel  for  the  defendant  has  ably  argued  a 
number  of  points  in  support  of  his  contention  that  the  defend- 
ant is  entitled  to  retain  his  office.  It  is  first  argued  that  the 
clerk  of  the  Police  Court  is  a  member  of  the  civil  service  of 
the  state  and  not  of  the  city. 

By  section  7  of  the  Civil  Service  Act,  as  amended  by 
chapter  681  of  the  Laws  of  1894,  the  state  commission  is 
required  to  certify  to  the  comptroller  the  names,  &c.,  of  those 
in  the  public  service  of  the  state,  and  in  cities  the  financial 
officers  are  required  to  draw  their  warrants  for  the  payment 
of  persons  duly  appointed  pursuant  to  the  civil  service  regu- 
latious  prescribed  by  the  respective  mayors. 

"We  agree  with  the  learned  Appellate  Division  in  the  conclu- 
sion it  reached  in  its  opinion  overruling  the  demurrer  to  the 
complaint,  that  this  office  exists  by  virtue  of  the  charter  of 
the  city  of  Syracuse  and  is  filled  by  an  appointment  made  by 
the  police  justice  of  that  city. 

The  office  of  police  justice  is  created  by  the  charter  of  the 
city  ;    tlie  salary  of  the  clerk  is  fixed  by  the  common  council 
49 
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of  the  city  and  is  payable  out  of  the  funds  thereof,  and  it  fol- 
lows tliat  the  clerk  of  the  Police  Court  is  in  the  civil  service 
of  tlie  city  of  Syracuse,  and  the  mayor  of  that  city  had  power 
to  provide  that  the  office  must  be  jBUed  by  a  person  cer- 
tified as  eligible  thereto  by  the  civil  service  examiners  of  that 
city. 

It  appears  by  the  civil  service  regulations  in  force  in  the 
city  of  Syracuse  at  the  time  this  proceeding  was  instituted  that 
the  office  of  police  clerk  was  classified  in  Schedule  B,  which 
contained  a  list  of  offices  to  be  filled  upon  competitive 
examination. 

This  shows  the  practical  construction  that  had  been  placed 
upon  the  office  under  the  law  by  the  municipal  civil  service 
board  of  the  city  of  Syracuse. 

The  next  point  to  be  considered  is  the  contention  that  this 
office  is  a  confidential  one,  and,  therefore,  could  not  be 
included  in  the  competitive  list. 

The  charter  of  the  city  of  Syracuse  (L.  1885,  ch.  26)  was 
amended  in  1895  (Oh.  336)  in  relation  to  the  duties  devolving 
upon  the  clerk  of  the  Police  Court.  Section  57  reads  as  fol- 
lows :  "  The  pohce  justice  of  said  city  shall  appoint  a  clerk, 
who  shall  receive  an  annual  salary  to  be  fixed  by  the  common 
council,  in  their  discretion,  and  not  to  exceed  one  thoasand 
dollars,  payable  in  monthly  payments,  and  shall  hold  office  at 
the  pleasure  of  the  police  justice,  and  shall  have  power  to  take 
oatlis  and  acknowledgments,  to  examine  under  oath  the  inform- 
ant and  prosecutor  and  any  witnesses  he  may  produce,  and 
take  their  depositions  in  writing,  and  cause  the  same  to  be 
subscribed  by  the  parties  making  them,  and  to  adjourn  trial  or 
pro(;eediugs  in  the  absence  of  the  police  justice.  The  i)olice 
justice  may  issue  warrants  upon  depositions  taken  by  the  clerk 
as  herein  prescribed." 

Section  58  provides  that  the  clerk  shall  file  with  the  city 
a  bond  with  sureties  in  the  penal  sum  of  one  thousand  dollars, 
to  be  approved  by  the  mayor  and  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office. 

Section  59  prescribes  further  duties  for  the  clerk,  to  the 
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eflfect  that  he  shall  keep  a  faithful  record  of  the  proceedings 
of  tlie  Police  Court  and  the  business  pertaining  to  the  oflSce  of 
police  justice,  which  record  shall  be  open  to  public  inspection, 
and  sliall  properly  file  and  keep  all  bonds,  papers  and  docu- 
ments pertaining  to  said  oflSce. 

Section  60  provides  that  he  shall  receive  all  costs,  fines, 
penalties  and  dues  of  every  description,  and  shall  pay  over  to 
the  treasurer  from  time  to  time,  to  the  credit  of  the  contin- 
gent fund,  all  moneys  received  by  him,  and  take  his  receipt 
therefor.     (Am'd  L.  1889,  ch.  475.) 

It  is  also  his  duty  to  present  all  records  kept  by  him,  and  all 
accounts  of  money  received  by  him,  and  of  any  other  matters 
pertaining  to  his  oflice,  to  the  common  council,  at  such  times 
as  it  may  require  or  prescribe. 

From  this  it  would  seem  that  the  police  justice  has  no  power 
to  determine  the  duties  to  be  performed  by  the  clerk,  as  they 
are  indicated  in  detail  by  the  legislature. 

We  are  unable  to  perceive  anything  confidential  in  these 
statutory  duties.  The  position  should  doubtless  be  filled  by 
a  man  of  intelligence,  as  the  duties  are  such  as  would  require 
in  their  performance  a  fair  order  of  ability.  There  is  noth- 
ing secret  or  confidential  as  between  the  police  justice  and  the 
clerk  in  the  manner  in  which  these  duties  are  to  be  discharged. 
Indeed,  they  are  essentially  of  a  public  character. 

The  clerk  is  called  upon  to  handle  some  money  in  the  way 
of  fines  collected,  but  he  is  treated  as  an  independent  ofiicer, 
liable  to  the  city,  and  a  bond,  with  sureties  to  be  approved  by 
the  mayor,  is  exacted  for  the  protection  of  the  municipality. 
In  this  connection  it  may  be  well  enough  to  consider,  in 
passing,  a  question  of  evidence  that  is  presented  upon  this 
appeal. 

After  the  relator  and  the  defendant  had  rested  their  cases 
respectively,  and  the  relator  had  put  in  his  proofs  in  rebuttal, 
counsel  for  the  defendant  stated  as  follows  :  "  Mr.  Thomson  is 
here  now  and  we  wish  to  show  by  him  the  duties  of  the  clerk 
of  the  police  court."  To  this  there  was  a  general  objection, 
wliich  was  sustained,  and  the  defendant  excepted. 
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It  is  now  claimed  that  this  is  reversible  error.  There  are 
two  answers  to  this  suggestion.  In  the  first  place,  it  rested 
wholly  in  the  discretion  of  the  trial  judge  whether  he  would 
permit  the  defendant  to  open  his  case  and  again  place  Mr. 
Thomson  upon  the  stand.  He  had  been  examined  in  chief  at 
length  by  the  defendant  and  cross-examined  by  the  relator, 
and  permitted  to  leave  the  stand  without  eliciting  the  proof 
now  sought  to  be  introduced. 

A  less  technical  and  more  satisfactory  answer  is  found  in 
the  fact  that  the  duties  of  the  clerk  of  the  Police  Court,  as 
already  intimated,  are  purely  statutory,  and,  under  the  circum- 
stances, it  was  not  competent  for  the  police  justice  to  give  his 
opinion  as  to  what  were  the  duties  of  his  clerk,  as  they  had 
been  fully  defined  by  the  legislature.  We  think  this  evi- 
dence was  properly,  excluded. 

The  point  made  by  defendant's  counsel,  that  the  classifica- 
tion of  this  office  as  a  competitive  one  was  abrogated  when 
its  duties  were  enlarged  and  defined  by  statute,  it  is  unneces- 
sary to  consider,  in  view  of  the  fact  we  do  not  regard  the 
position  as  confidential. 

The  counsel  for  the  defendant  in  his  next  point  insists  that 
the  form  of  the  judgment  is  improper ;  that  the  utmost  to 
which  the  plaintiff  was  entitled  in  any  event  is  a  judgment  of 
ouster,  and  it  was  not  competent  for  the  court  to  induct  the 
relator  into  office. 

This  is  a  question  of  great  importance,  as  a  failure  to  pro- 
vide, in  a  final  judgment,  for  inducting  the  relator  into  office, 
will  compel  a  resort  to  further  litigation  before  his  rights  are 
finally  determined. 

My  individual  opinion  is  that  the  police  justice,  hanng 
decided  to  make  an  appointment  of  clerk,  and  receiving  from 
the  civil  service  commissioners  three  names  from  which  to 
make  his  selection,  the  relator  being  the  only  veteran  of  the 
civil  war,  the  Constitution  compelled  his  appointment,  and 
in  fact  worked  that  result  precisely  as  the  expressed  will  of 
the  People  at  the  polls  ousts  the  candidate  holding  the  cer- 
tificate of  election  and  seats  the  one  actually  elected. 
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As  the  majority  of  the  court  are  unable  to  adopt  this  view, 
I  am  instructed  to  present  the  conclusions  upon  which  this 
branch  of  the  decision  rests. 

The  written  appointment  of  the  relator  to  the  position  by 
the  police  justice  is  necessary  before  the  court  in  quo  warranto 
proceedings  can  decree  that  he  be  inducted  into  office ;  that  in 
the  absence  of  such  appointment  the  jurisdiction  of  the  court 
is  exhausted  when  it  determines  that  the  defendant  is  unlaw- 
fully in  possession  of  the  office,  and  orders  a  judgment  of 
ouster,  thereby  creating  a  vacancy ;  that  the  relator  is  entitled 
to  compel  the  police  justice  to  appoint  him  to  the  position  of 
clerk  by  the  writ  of  mandamus. 

The  defendant  urges  in  a  further  point  that  the  relator 
failed  to  prove  his  allegations  as  to  the  civil  service  regula- 
tions of  the  city  of  Syracuse  and  consequently  any  violations 
thereof.  In  other  words,  it  is  insisted  that  no  common-law 
proof  was  made  of  these  regulations.  They  consist  of  those 
prescribed  by  Mayor  Kyan  in  1884  and  the  amendments 
thereof  by  Mayor  Amos  in  January,  1895. 

The  provisions  in  regard  to  the  clerk  of  the  Police  Court 
are  contained  in  the  regulations  of  Mayor  Kyan.  The  relator 
endeavored  to  produce  the  original  regulations  of  Mayor 
Ryan,  and  proved  that  they  could  not  be  found  with  the  civil 
service  board  or  in  the  office  of  the  city  clerk,  although  at  one 
time  on  file  in  the  latter  office. 

He  introduced  the  amendments  to  the  regulations  of  Mayor 
Ryan  made  by  Mayor  Amos,  found  on  file  with  the  civil  serv- 
ice board,  with  the  approval  of  the  state  civil  service  board 
and  its  seal  attached,  and  proved  the  signature  of  Mayor 
Amos  thereto.  Relator  also  introduced  in  evidence  the  regu- 
Jatioiis  on  file  with  the  municipal  civil  service  board,  on  which 
they  acted. 

These  were  all  approved  and  attested  by  the  state  civil  serv- 
ice board  with  the  seal  attached.  Relator  then  introduced  a 
certified  copy  of  the  proceedings  of  the  state  board,  approv- 
ing the  civil  service  regulations  of  the  city  of  Syracuse,  and 
copies  of  the  regulations  of  Mayors  Ryan  and  Amos  on  file 
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in   the   office   of    the   state   civil   service   commission,  duly 
approved  by  tlie  state  civil  service  board. 

These  were  all  certified  by  the  secretary  under  the  seal  of 
the  commission  of  the  New  York  civil  service  commission  as 
a  true  and  correct  transcript  from  the  records  of  the  commis- 
sion and  in  his  custody,  and  of  the  resolutions,  minutes  and 
proceedings  of  the  commission  in  relatitm  to  the  approval  of 
the  civil  service  regulations  prescribed  by  the  mayor  of  the 
city  of  Syracuse,  and  all  amendments  thereto,  and  of  the 
whole  thereof ;  and  also  as  true  and  correct  copies  of  all  civil 
service  regulations  prescribed  by  said  mayor  and  amendments 
made  by  liim  thereto  and  on  file  in  the  office  of  said  commission. 

There  was  a  general  objection  that  these  papers  were  not 
properly  certified,  but  no  specific  ground  was  stated  pointing 
out  wherein  they  were  defective. 

It  is  now  insisted  that  they  failed  to  comply  with  section 
957  of  the  Code  of  Civil  Procedure,  which  provides  that 
where  the  transcript  or  certified  copy  of  a  record  is  declared 
by  law  to  be  evidence,  and  special  provision  is  not  made  for 
the  form  of  the  certificate  in  a  particular  case,  the  person 
authorized  to  certify  must  state  in  his  certificate  that  it  has 
been  compared  by  him  with  the  original  and  that  it  is  a  cor- 
rect transcript  therefrom  and  of  the  whole  of  the  original. 

The  failure  to  state  in  the  certificate  that  it  had  been  com- 
pared with  the  original  is  the  point  now  taken.  It  is  a  suffi- 
cient answer  to  the  objection  that  it  was  general  in  form  and 
should  have  pointed  out  the  specific  defect  so  that  it  might 
have  been  corrected  at  the  trial. 

Still  another  answer  is  that  this  certification  is  a  substantial 
compliance  with  section  933  of  the  Code,  that  provides  for 
the  certification  by  the  secretary  or  clerk  of  any  public  body 
or  board  appointed  in  pursuance  of  law,  under  his  hand,  of 
the  records  in  his  office. 

This  certificate  is  very  full  and  complete  and  avers  that  the 
copies  annexed  are  true  and  correct,  of  all  the  papers  and 
amendments  and  of  the  whole  thereof,  and  sufficiently  proved 
the  civil  service  regulations  of  the  city  of  Syracuse. 
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There  are  other  points  we  do  not  deem  it  necessary  to  con- 
sider in  detail.  We  think  there  was  a  proper  certification 
made  by  the  municipal  board  in  regard  to  the  relator's  status 
as  a  veteran.  We  are  also  of  opinion  that  there  was  no  ques- 
tion of  fact  to  be  submitted  to  the  jury. 

The  evidence  upon  which  it  was  asked  to  go  to  the  jury 
sought  to  reveal  the  relator's  motive  in  applying  for  this  office, 
which  was  wholly  immaterial. 

The  final  judgment  appealed  from  is  hereby  modified,  so  as 
to  strike  therefrom  any  provisions  which  induct  the  relator 
into  the  office  of  clerk  of  the  Police  Court  of  the  city  of 
Syracuse,  and  as  so  modified  is,  in  all  respects,  affirmed, 
together  with  the  interlocutory  judgment,  and  all  orders  from 
which  an  appeal  was  taken  to  this  court,  with  costs. 

O'Brien,  J.  (dissenting).  If  the  position  of  clerk  to  the 
police  justice  of  Syracuse  was  a  confidential  one  within  the 
meaning  of  the  statute  and  the  decisions  of  this  court,  the 
relator  was  not  entitled  to  recover.  This  is  conceded,  and, 
therefore,  neither  argument  nor  authority  is  necessary  in  sup- 
port of  the  proposition.  The  learned  counsel  for  the  plaintiff 
has  not  left  us  in  any  doubt  with  respect  to  his  position  upon 
this  question.  In  order  to  show  what  relations  must  exist 
between  the  head  of  an  office  and  his  appointees  to  make  the 
place  confidential,  he  has  placed  upon  his  brief  a  liberal  quo- 
tation from  the  opinion  of  this  court  as  the  result  of  the  decis- 
ion in  the  case  of  People  ex  rel,  Crummiey  v.  Palmer  (152 
X.  Y.  217)  and  Chittenden  v.  Wurster  (Id.  360).  The  quota- 
tion is  as  follows : 

"  Where  the  appointee  is  to  receive,  open,  read  and  answer 
the  letters  of  his  chief,  where  he  is  to  counsel  and  advise  him 
with  reference  to  the  conduct  and  management  of  his  office,  sign 
his  name  to  checks  or  warrants,  collect  and  pay  out  his  money, 
have  the  combination  of  his  safe  and  the  custody  and  control 
of  its  contents,"  the  position  is  a  confidential  one. 

"  Where  the  duties  of  the  position  were  not  merely  clerical, 
and  were  such  as  especially  devolve  upon  the  head  of  the  office, 
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which,  by  reason  of  his  numerous  duties,  he  is  compelled  to 
delegate  to  others,  the  performance  of  which  requires  skill, 
judgment,  trust  and  confidence  and  involves  the  responsibility 
of  the  officer  or  the  municipality  whioh  he  represents,  the 
position  should  be  treated  as  confidential." 

"  If,  therefore,  tlie  statute  casts  upon  an  officer  a  duty  involv- 
ing skill  or  integi'ity,  and  a  liability  either  personal  or  on  the 
part  of  the  municipality  which  he  represents,  and  he  intrusts 
the  discharge  of  this  duty  to  another,  their  relations  become 
confidential." 

If  we  look  into  the  statute  which  authorizes  the  justice  to 
appoint  a  clerk  we  find  that  the  clerk  is  required  to  give  a 
bond  for  the  faithful  discharge  of  his  duties;  that  he  has 
charge  of  all  the  papers  of  the  office  ;  that  he  is  to  keep  the 
records ;  that  he  is  to  receive  all  fines  and  penalties,  has  power 
to  take  oaths  and  acknowledgments,  to  take  affidavits,  to 
examine  complaints  and  draw  depositions  upon  which  war- 
rants may  be  issued  by  the  justice  and  to  adjourn  trials  and 
proceedings  in  the  absence  of  the  head  of  the  office. 

It  is  quite  difficult  to  conceive  how  all  these  things  can  be 
done  without  the  existence  of  intimate  personal  relations 
between  the  justice  and  the  clerk.  It  is  not  written  in  the 
statute  that  he  is  the  clerk  of  any  court,  but  simply  the  clerk 
of  the  police  justice.  In  one  of  the  cases  above  cited  it  was 
quite  distinctly  held  that  the  clerk  or  personal  attendant  of  a 
judge  was  a  position  confidential  in  character.  I  assume  that 
the  criminal  magistrate  of  a  great  city,  who  is  empowered  to 
hold  Courts  of  Sessions,  may  be  a  judge  within  the  meaning 
of  this  rule.  It  is  quite  conceivable,  too,  that  his  clerk  may 
receive,  open,  read  and  answer  his  letters  and  equally  reason- 
able to  suppose  that  such  a  judge  may  frequently  have  to 
examine  and  dispose  of  important  questions  of  law  and  fact, 
and  that  he  may  call  on  his  clerk  to  assist  him  in  the  discharge 
of  such  duties.  We  may  also  assume  that  such  an  important 
office  had  a  safe  in  it  for  the  use  of  the  justice,  and  that  the 
clerk  was  intrusted  with  the  key  or  the  combination  or  both. 

It  is  quite  clear,  therefore,  that  this  clerk  is  required,  or  mav 
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be  required,  to  perform  duties  which  require  skill,  judgment, 
trust  and  confidence.  How  far  the  justice  may  be  held 
responsible  for  his  acts  or  his  negligence  or  want  of  learning 
or  skill,  we  cannot  now  say,  but  inasmuch  as  the  justice  is 
authorized  to  issue  all  criminal  process  upon  papers  prepared 
by  the  clerk,  it  is  not  difficult  to  see  how  he  may  be  made 
responsible  to  individuals  at  least  for  things  done  or  omitted 
by  his  subordinate. 

When  the  criminal  law  is  set  in  motion  without  jurisdiction, 
it  frequently  happens  that  the  magistrate  is  held  responsible 
for  some  wrong  done  to  others,  or  at  least  put  to  great  trouble 
and  expense  to  defend  himself.  When  he  assumes  this 
responsibility  upon  the  faith  of  papers  prepared  by  his  clerk, 
he  must  necessarily  repose  a  high  degree  of  confidence  and 
.  trust  in  him.  I  am  quite  unable  to  see  how  the  relations  of 
this  clerk  to  the  justice  differ  in  any  material  respect  from 
those  of  any  other  clerk  to  a  judge.  If  the  clerks  or  personal 
attendants  of  the  judges  of  this  court  and  the  Supreme  Court 
are  confidential,  what  good  reason  is  there  for  holding  that 
the  office  in  question  is  not  confidential  ? 

Whatever  powers  were  specially  conferred  by  statute  upon 
this  clerk,  he  must  still  be  the  clerk  of  the  police  justice,  and 
he  occupies  such  relations  to  him  as  that  term  reasonably 
implies. 

A  clerk  in  a  bank  or  in  a  great  financial  office  does  not  cease 
to  be  such  when  he  is  appointed  a  notary  public,  nor  would 
the  clerk  to  one  of  the  judges  of  this  court  cease  to  be  such 
if  the  legislature  should  confer  upon  him  some  special  additional 
power.    This  brings  me  to  the  question  which  underlies  the  case. 
It  was  tried  and  has  been  argued  in  this  court  upon  the 
theory  that  the  duties  of  the  appointee  and  all  the  duties  are 
to   be  found  written  in  the  statute ;  that  we  are  not  permitted 
to   look  to  any  other  source  for  the  actual  relations  existing 
between  the  justice  and  his  clerk  at  the  time  of  the  appoint- 
ment; that  custom  and  the  established  practice  of  the  office 
for  years  count  for  nothing  ;  that  the  clerk  could  not  possibly 
be    intrusted  with  the  key  of  the  safe  because  the  statute  did 
50 
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not  require  him  to  have  it,  and  lie  could  not  possibly  have 
been  intrusted  with  the  charge  of  the  letters  and  corre- 
spondence since  the  statute  said  nothing  on  the  subject.  On 
the  trial  the  defendant's  counsel  called  the  police  justice  as  a 
witness  and  offered  to  prove  by  him  what  the  duties  of  the 
clerk  were.  This  was  objected  to  by  the  plaintiff's  counsel 
without  stating  any  ground  of  the  objection.  The  court  sus- 
tained him  and  the  defendant  excepted.  Unless  it  be  true 
that  it  was  legally  impossible  for  any  other  relations  to  exist 
between  the  justice  and  his  clerk  than  those  specified  in  tlie 
statute,  this  ruling  was  error.  The  learned  counsel  for  the 
plaintiff  defends  this  theory  by  pressing  upon  us  the  proposi- 
tion that  the  duties  of  the  clerk  are  defined  by  the  statute. 
But  his  sound  legal  judgment  was  not  quite  satisfied  with  this 
position  since  he  has  added  to  it  another  important  fact, 
namely,  that  "there  is  no  evidence  that  any  other  duties  were 
performed  by  him."  He  is  quite  right  in  this  statement 
There  is  no  such  evidence  and  there  could  be  none  since  tlie 
defendant  was  not  permitted  to  give  it.  Had  he  been  allowed 
to  give  the  proof,  who  can  say  that  it  would  not  have  shown 
that,  under  the  actual  practice  and  custom  of  the  otfice  for 
years,  the  clerk  was  required  to  do  and  actually  did  all  the 
things  and  performed  all  the  duties  that  this  court  ha^  said 
creates  confidential  relations  between  a  public  officer  and  his 
clerk  ?  The  proposition  that  the  legislature  has  attempted  to 
regulate,  minutely,  all  the  relations  between  a  judge  and  his 
clerk,  is  an  extraordinary  one.  If  such  was  the  intention  of 
the  statute  in  this  case,  it  is  safe  to  say  that  it  stands  alone 
and  is  a  solitary  exception  to  all  legislation  on  such  a  subject. 
But  such  is  not  the  language  or  the  meaning  of  the  statute. 
There  is  a  wide  difference  between  powers  and  duties,  and 
tliis  clerk  has  vastly  more  power  than  the  clerks  of  other 
judges,  but  his  duties  are  the  same  in  nature  and  cliaracter. 
What  the  legislature  hi  tended  was,  not  to  disturb  the  relations 
between  the  justice  and  his  clerk,  but  to  confer  upon  the  latter 
special  powers  which  could  not  be  derived  from  the  appoint- 
ment.    He  was  still  the  clerk  of  the  justice,  holding  all  the 
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relations  to  his  chief  that  the  term  naturally  implies,  and 
bound  to  perform  to  that  chief  such  duties  as  he  might  reason- 
ably require  of  him.  He  could  call  on  him  for  assistance  in 
all  matters  pertaining  to  the  duties  of  the  office  of  police 
justice.  The  statute,  by  conferring  other  powers  upon  him, 
did  not  discharge  him  from  any  duty  necessarily  to  be  implied 
from  his  position  as  a  clerk  to  the  justice.  The  decision  in 
this  case  really  holds  that  the  clerk  of  the  police  justice  of 
Syracuse  is  not  a  clerk  at  all  in  the  sense  in  which  that  term 
is  commonly  xmderstood,  but  an  independent  officer,  with 
powers  and  duties  prescribed  by  statute,  and  just  as  inde- 
pendent of  the  justice  as  any  other  city  officer  was.  He  was 
not  bound  to  take  any  orders  from  him  or  to  render  to  him 
any  service  or  assistance,  since  it  was  not  written  in  the 
statute. 

If  all  this  be  so  it  is  quite  remarkable  that  the  legislature 
intrusted  the  justice  with  his  selection  and  appointment,  and 
still  more  remarkable  that  he  was  empowered  to  remove  him 
at  pleasure.  If  there  were  to  be  no  confidential  relations 
between  the  justice  and  his  clerk  the  power  of  appointment 
and  removal  would  naturally  be  left  w^here  it  belonged,  with 
the  chief  executive  of  the  city.  Moreover,  until  quite  recently 
the  appointment  of  any  clerk  was  optional  with  the  justice.  It 
was  left  to  him  to  say  whether  he  needed  a  clerk  or  not,  and 
can  it  be  said  that  it  was  left  to  his  discretion  to  appoint  and 
remove  a  clerk  without  having  the  power  to  prescribe  a  single 
duty  that  he  was  bound  to  perform  when  appointed  ? 

Surely  an  argument  that  results  in  such  absurd  conclusions 
must  be  founded  upon  premises  that  are  essentially  faulty  and 
unsound.  They  proceed  from  the  false  proposition  that  the 
legislature  has  done  in  this  case  what  it  never  did  before,  and 
has  written  into  a  statute  all  the  details  of  the  duties  intended 
to  govern  the  relations  of  a  clerk  at  $1,000  a  year  with  his 
chief.  Nothing  of  the  kind  was  intended  or  expressed.  The 
statute  is  silent  as  to  duties,  but  specific  as  to  powers  which 
could  not  otherwise  be  exercised,  and  which  the  justice  could 
not  confer  upon  his  clerk. 
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Suppose  the  statute  simply  authorized  the  justice  to  appoint 
a  clerk  and  stopped  there,  how  could  we  then  know  whether 
the  relations  between  them  were  confidential  or  otherwise  ? 
Obviously,  only  by  proof  of  the  things  which  the  justice  had 
assigned  to  him  to  take  charge  of,  and  the  nature  and  charac- 
ter of  such  duties.  And  how  is  this  changed  by  the  circum- 
stance that  the  legislature  from  time  to  time  conferred  power 
upon  tlie  clerk  to  do  certain  other  things  ?  Tlie  truth  is  that 
the  appointment  of  the  justice  makes  the  appointee  a  clerk 
for  him  and  creates  all  the  relations  that  may  be  implied  from 
that  word,  and  the  statute  has  added  to  these  relations  certain 
other  powers.  The  powers  of  the  clerk  as  an  officer  are  to  be 
found  in  the  statute.  His  duties  to  his  chief  as  an  assistant, 
and  as  one  in  whom  trust  and  confidence  are  reposed,  must  be 
ascertained  by  an  inquiry  as  to  the  facts  and  the  actual  rela- 
tions created  by  the  instructions  of  the  chief  to  his  subordinate 
and  tlie  establishment  of  these  relations  between  them  by  con- 
sent, express  or  implied. 

It  follows  that  the  defendant  should  have  been  permitted 
to  prove  what  the  actual  relations  were,  independent  of  the 
statute,  which  did  not  cover  all  the  relations  which  could 
properly  exist  between  the  justice  and  his  clerk.  The  admin- 
istration of  the  justice  of  his  office  would  have  to  bear  the 
burden  of  any  faults  or  errors  committed  by  his  clerk,  at  least 
in  the  public  eye.  When  two  persons  engaged  in  the  per- 
formance of  public  duty  are  placed  together  in  such  close  and 
intimate  relations  it  is  scarcely  possible  to  exclude  the  idea  of 
trust  and  confidence,  and  when  their  actual  relations  become 
material  the  statute  is  not  the  sole  guide.  The  legislature  did 
not  make  a  catalogue  of  the  numerous  things  that  the  chief 
might  require  his  clerk  to  do.  The  clerk  or  an  applicant  for 
the  place  is  not  asking  the  court  to  put  him  in  possession  of 
a  public  office  to  which  he  was  never  appointed,  but  claims  that 
he  ought  to  have  been.  He  was  bound  to  prove  every  fact 
upon  which  that  right  depended,  and  since  the  practical  relations 
that  he  would  assume  toward  his  chief  constituted  a  material 
inquiry  the  defendant  was  not,  upon  such  a  question,  limited 
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to  the  words  of  the  statute,  but  had  the  right  to  give  oral  proof 
from  the  justice  on  that  subject. 

According  to  the  plaintiflPs  contention  the  situation  is  this : 
Tiie  police  justice  of  Syracuse  may  appoint  and  have  a  clerk, 
but  has  no  power  to  prescribe  a  single  duty  that  he  is  bound 
to  perform.  The  statute  alone  does  that  and  the  justice  has 
nothing  to  do  with  it.  The  clerk  may  perform  and  do  all  the 
things  nominated  in  the  statute  and  yet  the  justice  may 
remove  him  without  reason  and  without  cause.  There  are  no 
personal  confidential  relations  between  the  clerk  and  his  chief, 
and  it  is  absolutely  impossible  that  there  can  be,  since  they 
are  not  enumerated  in  the  statute,  and  yet  when  the  court 
puts  the  relator  in  possession  of  the  office  the  justice  has  the 
power  to  remove  liim  the  next  day.  The  clerk  prepares  the 
papers  upon  which  the  justice  issues  criminal  process,  for  the 
use  of  which  the  latter  alone  is  responsible,  and  while  the 
clerk  may  possess  himself  of  all  the  secrets  of  the  oiBce,  yet 
the  statute  will  not  permit  anything  like  confidential  relations 
to  exist.  It  must  be  admitted  that  this  is  an  exceptional 
and  unique  situation,  and  the  mind  naturally  looks  for  some 
flaw  in  the  reasoning  process  upon  which  it  is  based. 

It  is  not  difficult  to  find  it.     It  proceeds  from  an  obvious 

misconstruction  of  the  purpose  of  the  statute  in  assuming  that 

it  covers  or  was  intended  to  cover  the  whole  subject  of  duties 

and  obligations  which  may  exist  between  the  head  of  an  office 

and  his  clerk.     The  personal  and  confidential  relations  that 

must  always  exist  in  such  cases  do  not  depend  upon    any 

statute,  but  grow  out  of  the  nature  and  character  of  the  place. 

When  the  justice  makes  the  appointment  he  creates  duties 

and  relations  that  must  exist  independent  of  any  statute,  since 

they  are  inherent  in  the  very  nature  and  character  of  the 

employment.     The  clerk  of   the  police  justice  of   Syracuse 

assumes  the  same  duties  and  holds  the  same  relations  to  his 

chief  that  the  clerk  of  any  other  judicial  officer  does  to  his 

chief,  with  certain  statutory  powers  superadded.     It  will  be 

noticed  that  none  of  the  powers  enumerated  in  the  statute 

could  be  exercised  by  the  clerk  under  his  appointment,  and 
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hence  it  was  necessary  to  confer  tliem  by  legislation,  and  that 
18  what  the  statute  intended  to  do  and  what  it  means.  The 
exercise  of  these  special  powers  is  perfectly  consistent  with 
the  existence  of  those  undefined  personal  relations  that  must 
always  exist  in  such  cases  and  which  are  to  l^e  implied  from 
the  very  nature  of  the  relation.  No  one  can  be  a  clerk  to  a 
judge  or  judicial  officer  in  any  proper  sense  without  a  duty 
resting  upon  him  to  do  such  things  as  his  chief  may  reason- 
ably require  him  to  do  in  the  performance  of  his  judicial 
duties.  This  duty  may  give  rise  to  confidential  relations,  and 
in  any  case  when  the  inquiry  is  whether  such  relations  attach 
to  the  appointment,  the  question  cannot  be  solved  by  simply 
looking  into  the  statute  and  disregarding  everything  else. 
We  must  look  at  the  custom  and  practices  of  the  office  and 
find  out  what  the  clerk  does  and  what  he  is  required  to  do  by 
his  cliief. 

Thcvse  propositions  may  be  illustrated  in  many  ways  and  by 
many  examples. 

Suppose  that  the  relator  in  his  application  to  the  justice  for 
this  appointment  had  stated  to  him,  in  writing  or  otherwise, 
that  he  would  refuse  to  do  anything  except  the  things  named 
in  the  statute,  would  any  court  compel  the  justice  under  such 
circumstances  to  appoint  him  ?  Suppose  tliat,  being  appointed, 
he  should  refuse  to  do  anything  except  the  things  named  in 
the  statute,  and  should  refuse  to  assist  the  justice  in  the  per- 
formance of  his  duties  in  other  respects,  can  there  be  any 
doubt  that  such  refusal  would  be  a  good  ground  for  his 
removal  ? 

It  is  just  as  erroneous  to  suppose  that  all  the  duties  of  the 
clerk  are  to  be  found  specified  and  enumerated  hi  the  sections 
of  the  charter  referred  to  as  it  would  be  to  assert  that  all  the 
law  has  been  written  in  statutes. 

The  learned  trial  judge  virtually  held  that  the  relator  had 
made  out  his  case  and  proved  what  all  the  duties  of  the  place 
were  by  producing  the  statute,  and  that  upon  this  vital  ques- 
tion of  the  duties  of  the  clerk  the  defendant  could  not  go 
outside  the  statute,  but  was  conclusively  bound  thereby  since 
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lie  could  not  possiblj^  have  any  other  duties  than  those  speci- 
fied by  the  legislature.  That  no  duties  whatever  could  be 
implied  from  the  relation  of  chief  of  a  department  and  his 
clerk  or  from  the  nature  of  the  employment. 

This,  I  think,  is  a  fundamental  error  that  pervades  the 
whole  case.  The  defendant  should  have  been  permitted  to 
give  proof  of  the  actual  duties  of  the  place  as  fixed  by  the 
justice  himself  or  as  established  by  custom  and  practice. 

The  ruling  cannot  be  justified  on  any  technical  ground  as 
the  objection  wtis  general.  In  such  a  case,  when  competent 
evidence  is  excluded  without  any  specific  objection,  the  burden 
is  upon  the  objecting  party  to  show  that  it  was  not  admissible 
under  any  circumstances  or  under  any  aspect  of  the  case. 
He  cannot  upon  appeal  justify  the  ruling  on  some  ground 
concealed  at  the  trial  and  which,  if  disclosed,  might  have 
been  answered  or  avoided.  {Cary  v.  White^  59  N.  Y.  336; 
Mead  v.  Shea^  92  N.  Y.  127;  CruikshanJc  v.  Gordon^  118 
N.  Y.  178;  Valton  v.  National  Fund  Life  Assur.  Co.^  20 
N.  Y.  32.) 

The  defendant  was  entitled  to  show  the  actual  relations 
between  the  justice  and  his  personal  clerk,  since  in  no  other 
way  could  it  be  determined  whether  these  relations  were  con- 
fidential or  otherwise.  It  is  now  suggested  that  tlie  office  was 
not  that  of  personal  clerk  to  the  justice,  but  clerk  of  the 
Police  Court,  the  duties  of  which  were  defined  and  eim- 
nierated  in  the  statute.  In  the  court  below  the  place  in  ques- 
tion is  described  as  clerk  to  the  police  justice.  On  the  argu- 
ment in  this  court  it  was  not  asserted  as  matter  of  fact  or  law 
that  the  position  is  that  of  a  clerk  of  a  court.  The  position 
is  not  so  described  in  the  statute. 

But  if  it  be  now  assumed  that  the  oflSce  created  by  the 
statute  is  that  of  clerk  of  the  Police  Court  of  Syracuse  the 
plaintiff  at  once  meets  another  diflSculty. 

Police  Courts  in  cities  are  state  courts.  They  are  so  desig- 
nated and  defined  in  §  3  of  the  Code  of  Civil  Procedure- 
They  are  a  part  of  the  judicial  system  of  the  state  in  the 
administration  of  the  criminal  law.     The  fact  that  the  justices 
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ire  elected  and  paid  by  the  city  does  not  change  the  character 
of  the  courts  as  courts  of  the  state.  The  county  judge  is 
elected  and  paid  by  the  county,  but  his  court  is  one  of  the 
courts  of  the  state.  In  fact,  all  the  members  of  the  judiciary 
except  the  members  of  this  court  are  elected  by  localities  or 
appointed  by  local  authority,  but  they  are  parts  of  the  judicial 
system  of  the  state  and  their  duties  pertain  to  the  government 
of  the  state.  The  manner  of  their  election  or  appointment 
and  the  source  from  which  their  compensation  comes  is  mere 
matter  of  legislative  regjulation. 

The  clerk  of  a  state  court  is  part  of  the  court  itself  in  the 
same  sense  that  the  justice  is,  and  cannot  be  a  city  officer. 
He  is  no  part  of  the  political  organization  of  the  city,  but  con- 
cerned with  the  administration  of  state  laws.  The  police 
justice  cannot  be  an  officer  of  the  state  or  in  the  service  of 
the  state  and  the  clerk  of  the  court  in  the  service  of  the  city. 
Both  are  in  the  service  of  the  state,  engaged  in  the  adminis- 
tration of  the  criminal  law,  thougli  deriving  title  to  their 
offices  from  local  authority. 

This  conclusion  must  follow  the  contention  that  the  office  is 
that  of  clerk  of  a  court.  The  principle  does  not  rest  entirely 
upon  argument  nor  upon  the  statute,  but  upon  the  decisions 
of  the  courts  as  well. 

In  McDonald  v.  Mayor  the  question  was  whether  an 
assistant  clerk  of  the  Marine  Court  was  a  city  or  local  officer. 
It  was  held  by  the  Supreme  Court  tliat  the  Marine  Court  of 
the  city  of  New  York  was  a  part  of  the  judicial  department 
of  the  state  government,  and  that  its  officers  were  not  local 
officers  of  the  city  and  county  of  New  York,  but  as  a  part  of 
the  judicial  system  state  officials.  That  was  the  only  question 
in  the  case,  and  the  judgment  was  affirmed  in  this  court. 
(102  N.  Y.  728.) 

lu  Whttmore  v.  Mayor  (67  N.  Y.  21)  it  was  held  that  clerks 
of  the  District  Courts  of  the  city  of  New  York  were  not  city 
officers,  but  officers  embraced  within  the  judiciary  system  of 
the  state.  The  same  point  was  decided  in  Quin  v.  Mayor 
(44  How.  Pr.  200),  affirmed  in  this  court  (53  N.  Y.  627),  and 
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in  Zandon  v.  Mayor  (7  J.  &  S.  467),  and  it  has  been  said 
that  this  cannot  now  be  considered  an   open  question  (13 
Hun,  398).     The  principle  upon  which  this  conclusion  rests  is 
that  the  judicial  department,  which  embraces  the  officers  of 
all  courts,  whether  of  general  or  limited  jurisdiction,  is  a  part 
of  the  general  government  of  the  state,  since  their  functions 
are  administered  for  the  benefit  and  protection  of  the  people 
at  large.     There  may  be  a  certain  degree  of  locality  in  the 
organization  and  powers  of  inferior  courts,  but  they  are  not 
for  that  reason  dissevered  from  the  general  judicial  depart- 
ment of  the  state.     They  are  still  a  part  of  the  entire  judicial 
system,  and  so  a  part  of  the  general  government  of  the  state. 
The  Police  Court  of  a  city,  empowered  to  hold  Courts  of  Ses- 
sions and  to  administer  the  criminal  law  of  the  state,  forms  no 
part  of  the  city  government  any  more  than  does  the  Supreme 
Court  when  it  exercises  its  powers  and  jurisdiction  within  the 
same  territory.     The  local  criminal  court  exercises  functions 
which,  for  some  purposes,  at  least,  extend  over  the  whole 
state,  and  hence  its  officers  are  part  of  the  state  judiciary. 
This  principle  was  affirmed  by  the  Supreme  Court  of  the 
United  States  in  a  controversy  touching  the  power  of  Congress 
to  tax  the  salary  of  local  judicial  officers.     It  was  held  that 
they  were  part  of  the  judicial  department  of  the  state,  though 
elected  by  local  suffrage  or  appointed  by  local  authority,  and 
tliough  the  salary  was  paid  from  the  treasury  of  a  city.     {Col- 
lector V.  Day,  11  Wallace,  113 ;  Freedman  v.  Sigel^  10  Blatch. 
327.) 

All  these  courts,  like  the  Police  Courts  in  cities,  are  organ- 
ized by  the  legislature  under  the  power  conferred  by  the  Con- 
stitution to  establish  inferior  local  courts,  and  when  created  they 
are  courts  of  the  state,  and  their  officere,  whether  judges  or 
clerks,  are  in  the  civil  service  of  the  state  and  not  of  the  city 
where  they  are  located. 

So   that  every  argument  to  show  that  the  office  in  contro- 
versy is  that  of  clerk  of  the  Police  Court  and  not  the  personal 
clerk  of  the  justice,  must  prove  at  the  the  same  time  that  the 
place   is  not  in  the  civil  service  of  the  city,  but  in  the  civil 
51 
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service  of  the  state.  It  is  only  upon  the  theory  that  the 
appointee  becomes  the  personal  clerk  of  the  justice,  paid  by 
the  city,  that  the  place  can  be  said  to  be  in  the  civil  service  of 
tlie  city  or  within  its  civil  service  regulations. 

In  my  opinion  that  is  the  correct  theory,  and,  hence,  evi- 
dence to  show  the  actual  personal  relations  between  the  cliief 
and  the  clerk,  independent  of  the  statute,  was  admissible  to 
show  whether  such  relations  were  confidential  or  not.  But  if, 
on  the  other  hand,  the  appointee  becomes  the  clerk  of  a  court 
which  is  one  of  the  courts  of  the  state,  with  statutory  powers 
and  duties,  he  stands  upon  the  same  footing  as  every  other 
clerk  of  a  court.  He  must  be  classified  as  an  oflScer  holding 
office  under  and  belonging  to  the  judicial  system  of  the  state, 
and  the  city  has  no  power,  through  civil  service  regulations  or 
otherwise,  to  organize  one  of  the  courts  of  the  state  or  to 
prescribe  the  manner  in  which  its  officers  or  clerk  shall  l)e 
appointed.  The  mayor  has  power  under  the  statute  to  make 
rules  for  the  civil  service  of  the  city  only.  The  place  hi  con- 
troversy is  either  that  of  personal  clerk  to  the  police  justice 
or  that  of  clerk  of  the  Police  Court.  If  the  former,  then  con- 
fidential relations  may  exist  between  the  chief  and  his  clerk, 
depending  entirely  on  the  duties  of  the  place  as  established 
by  the  justice,  or  under  his  directions,  or  by  consent,  custom 
or  practice,  and,  hence,  it  was  error  to  exclude  the  proof 
offered  with  respect  to  the  actual  duties  assigned  to  the  clerk 
and  their  nature  and  character,  independent  of  the  statute. 
If  the  latter,  then  the  place  was  not  within  the  civil  service 
regulations  of  the  city,  since  these  applied  only  to  officers  of 
the  city,  and  the  clerk  of  a  state  conrt  cannot  be  classified  as 
such,  but  as  part  of  the  judicial  system  of  the  state  and  in  the 
civil  service  of  the  state. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Haight,  Martin  and  Vann,  JJ.,  concur  with  Bartlett, 
J.,  for  modification  of  judgment;  O'Brien,  J.,  reads  for 
reversal ;  Andrews,  Ch.  J.,  not  voting ;  Gray,  J.,  absent. 

Judgment  acccordingly. 


1897.]  CorrLE  v.  Simon.  403 

N.  Y.  Rep.]  Statement  of  case. 


OcTAVirs  O.  Cottle  et  al.,  as  Executors  of  John  J.  P.  Read, 
Deceased,  Appellants,  v.  August  Simon,  Respondent. 

1.  Ejectment  —  Evidence  —  Title  by  Sheriff's  Deed  —  Bona  Fide 
Purchaser —  Notice.  In  an  action  of  ejectment  to  en  fore  3  a  title  based 
upon  a  sheriff's  deed  given  on  an  execution  sale  under  a  judgment  by 
default  subsequently  vacated,  an  attack  by  the  defendant  upon  such 
record  title,  on  the  ground  that  the  sheriff's  grantee  was  not  a  bona  fide 
purchaser,  may  be  established  by  showing  knowledge  \iy  the  plaintiff  in 
ejectment  of  the  facts  and  proceedings  leading  up  to  the  default  judg- 
ment, where  such  a  community  of  interest  and  action  is  shown  to  have 
existed  between  the  sheriff's  grantee,  the  plaintiff  in  the  default  judg- 
ment and  the  plaintiff  in  ejectment  as  to  render  the  sheriff's  grantee 
chargeable  with  notice  of  such  facts  and  proceedings  —  as,  where  they 
were,  respectively,  a  mother  and  her  unmarried  daughter  and  son,  who 
all  lived  together  and  held  their  property  in  common. 

2.  Evidence.  When,  in  an  action  of  ejectment  to  enforce  a  title  based 
upon  a  sheriff's  deed  given  on  an  execution  sale  upon  a  judgment  by 
default  subsequently  vacated,  the  defendant  has  given  proof  tending  to 
show  that  the  execution  plaintiff,  the  sheriff's  grantee,  and  the  plaintiff  in 
ejectment  held  all  their  property  in  common,  as  bearing  upon  the  stand- 
ing of  the  sheriff's  grantee  as  a  bona  fide  purchaser,  it  is  competent  for 
the  plaintiff  in  ejectment  to  show  that  the  property  involved  in  the  action 
in  which  the  execution  sale  was  had  belonged  to  the  plaintiff  in  that  action 
separately,  and  that  such  plaintiff  was  the  sole  owner  of  the  judgment 
entered  by  default,  and  that  neither  the  sheriff's  grantee  nor  the  plaintiff 
in  ejectment  had  any  interest  therein. 

Read  v.  Simon,  92  Hun,  607,  reversed. 

(Argued  June  10,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
December  31,  1895,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial  upon 
the  minutes. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edmwnd  P.  Cottle  for  appellants.  The  sale  of  the  premises 
ander  the  judgment  was  valid,  and  did  not  become  invalid  by 
any  subsequent  action  of  the  court.     (Gerard  on  Titles  [3d 
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ed.],  780;   Woodcock  v.   Bennet,  1  Cow.  734;  Mannin-g's 
Casey  8  Coke,  284 ;  Bolden  v.  SacTcett,  12  Abb.  Pr.  473 ;  Kh- 
sock  V.  Chrcmt^  34  Barb.  144 ;    Wood  v.  Jackson^  8  Wend.  10 ; 
Bank  of  U,  S.  v.  Bank  of  Washington^  6  Pet.  8 ;  Goudy  v. 
HaU,  36  111.  313,  319;  Code  Civ.  Pro.  §  1292.)     Where  the 
court  has  jurisdiction  and  the  judgment  is  regularly  entered,  but 
is  subsequently  set  aside  on  motion  on  affidavits,  it  is  no  more 
than  a  reversal  for  error,  and  the  setting  it  aside  on  that  ground 
does  not  affect  the  validity  of  the  sale.     {Day  v.  Bach^  87  K 
Y.  61.)     If  the  court,  on  vacating  the  judgment  to  enable  the 
defendants  to  answer  and  defend  on  the  merits,  had  power  to 
order  restitution,  it  did  not  do  so.     The  order  made  was  a  favor 
granted  to  the  defendants.     The  court,  in  granting  the  favor, 
had  the  right  to  limit  it,  and  was  not  bound  to  set  aside  the 
sale.     {McCaU  v.  McCaJl,  54  X.  Y.  541 ;  Parker  v.  Lythgoe, 
38  N.  Y.  S.  R  887;  Estus  v.  Baldwin,  9  How.  Pr.  80.)    The 
sale  was  not  made  to  the  judgment  creditor,  but  to  a  third 
party,  who  was  a  stranger  to  the  record.     {N,  B.  Bank  v. 
Hitch,  23  Civ.  Pro.  Kep.  10 ;  Lovett  v.  G.  li.  Church,  12 
Barb.  83 ;  Code  Civ.  Pro.  §§  445,  1323 ;  Bay  v.  Bach,  87  K 
Y.  61.)     The  defendant,  August  Simon,  cannot  question  the 
regularity  of  the  sale,  or  demand  restitution.     {Oaksv,  Wil- 
lia?ns,  107  111.  154 ;  Shirk  v.  M.  <&  N.  C.  C  R.  Co,,  110  III. 
661 ;  Smith  v.  McGowan,  3  Barb.  404,  409 ;  Lovett  v.  G.  R. 
Church,  12  Barb.  82 ;  Gaskin  v.  Anderson,  55  Barb.  262 ; 
Cunninghain  v.  Cassidy,  17  N.  Y.  276.)     A  voidable  convey- 
ance cannot  be  attacked  collaterally.     (Vanfleet's  Collateral 
Attack,  §  3.)     The  court  erred  in  admitting  parol  evidence  of 
declarations  in  derogation  of  Mrs.  Read's  record  title  while 
she  was  not  in  possession.     {Jackson  w  Burtis,  14  Johns.  391 ; 
Jackson  v.  Shearman,  6  Johns.  19  ;  Metcalfe  v.  Van  Benthuy- 
sen,  3  N.  Y.  424;  Everett  v.  Everett,  48  N.  Y.  218;  Jachon 
ex  dem,  v.  Cris,  11  Johns.  437  ;  3  R  S.  [7th  ed.]  2326,  §  6.) 

George  W.  Cothran  for  respondent.  Elizabeth  Read  was 
not  a  hojia  Jide  purchaser.  {Galpin  v.  Page,  18  Wall.  350; 
Simojids  V.  Catlin,  2  Cal.  63  ;  Freeman  on  Executions,  §  340 ; 
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Freeman  on  Judgments,  §§  482,  484;  Guiteau  v.  Wisely^  47 
m.  433 ;  Jackson  v.  CadwelL  1  Cow.  622 ;  Reynolds  v.  Har- 
ris, 14  Cal.  680 ;  McJilton  v.  Love,  13  111.  486 ;  Barber  v. 
Reynolds,  44  Cal.  520;  Dillon  v.  Cockcroft,  90  K  Y.  649; 
Provost  V.  McEncroe,  102  N.  Y.  650 ;  Lockwood  v.  Barilett, 
130  X.  Y.  340-345 ;  i>aZy  v.  Wise,  132  N.  Y.  306 ;  Kirtz  v. 
Peek,  113  N.  Y.  222 ;  Shultes  v.  Sickles,  147  N.  Y.  705.) 
On  setting  aside  the  judgment,  the  execution  falls  with  it 
without  any  express  order  to  quash  the  execution.  {Ballard 
V.  Whitlock,  4  Grat.  235.)  The  purchaser  was  made  a  party 
to  the  proceedings  to  vacate  the  judgment  and  participated  in 
the  litigation  voluntarily,  and  must  be  held  bound  by  the 
decision  of  the  court.     (Colemam,  v.  McAnulty,  16  Mo.  173.) 

Bartlett,  J.  The  question  presented  for  determination  at 
this  time  arises  on  a  somewhat  complicated  state  of  facts. 

This  is  an  action  of  ejectment  to  recover  possession  of  cer- 
tain premises  in  the  city  of  Buffalo,  and  was  begun  in  Febru- 
ary, 1885. 

The  original  plaintiffs  were  John  J.  P.  Eead  and  his  sister, 
Elizabeth  A.  S.  Read. 

Elizabeth  died  during  the  pendency  of  the  action,  leaving 
John  her  sole  heir  at  law,  and  later  he  departed  this  life  and 
liis  executors  are  prosecuting  this  appeal. 

This  action  was  not  tried  until  October,  1894,  nearly  ten 
years  after  it  was  commenced,  and .  resulted  in  the  directed 
verdict  for  the  defendant. 

The  common  source  of  title  of  both  claimants  is  a  deed 
from  one  E.  G.  Gray  to  John  Adler,  dated  March  13, 1841. 

The  plaintiffs  claim  title  under  a  sheriff's  deed  dated  March 
25,  1868,  running  to  Elizabeth  Read,  the  mother  of  the  origi- 
nal plaintiffs  in  this  action. 

The  defendant,  August  Simon,  claims  under  a  deed  from 
John  Adler,  dated  March  13.  1882. 

This  deed  was  evidently  executed  and  delivered  upon  the 
theory  that  the  sheriff's  deed  of  1868  was  void  for  the  reason 
that  tlie  grantee  was  not  a  bona  fide  purchaser. 
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The  judgment  under  which  the  sale  was  conducted  having 
been  subeequently  vacated  and  ^et  aside,  Elizabeth  Bead's 
title  was  treated  as  extingnislied. 

It,  therefore,  becomes  nect-s?anr  to  examine  the  proceedings 
in  the  former  action  which  re^u!ted  in  the  sheriffs  deed. 

In  ISOO  Elizal^eth  A.  S.  Read,  tlie  daughter  of  the  grantee 
in  the  sheriffs  deed,  and  one  of  the  original  plaintiflb  in  this 
action,  brought  suit  again>t  John  Adler  and  John  P.  Adler  to 
recover  possession  of  certain  real  estate  in  Buffalo  (not  the 
real  estate  involveil  in  the  present  action  i,  and  on  the  6tL  day 
of  March,  1S66,  enteretl  judgment  bv  default. 

The  costs  were  i^32.66. 

Execution  was  duly  issued  to  satisfy  this  amount,  and  the 
sheriff  sold  the  interest  of  the  Adlere  in  the  property  involved 
in  this  action,  which  was  the  entire  title,  and  the  same  wa;=  bid 
in  by  Elizabeth  Read,  the  motlier,  for  $17.50. 

The  present  value  of  this  property,  so  purchased  for  an 
insigniticant  sum,  was  stated  on  the  argument  to  be  from 
$5,W0  to  i^O,ChX>,  and  it  is  alleged  in  the  complaint  that  the 
value  of  the  use  and  occupation  for  which  a  recovery  is 
sought,  was  $5Cm3  a  year,  which  is  strongly  confirmatory  of 
the  above  valuation. 

Some  eight  years  after  this  judgment  by  default,  in  June, 
1S74,  the  defendants  moved  to  vacate  the  judgment,  includ- 
ing execution  and  all  subsequent  proceedings,  on  the  ground 
of  non-service  of  summons,  excusable  n^lect  to  move  and  a 
number  of  technical  grounds. 

The  motion  was  granted  to  this  effect,  that  the  judgment 
"  be  and  the  same  is  hereby  set  aside  and  the  default  of  the 
defendants,  upon  which  judgment  was  allowed,  be  opened  as 
to  both  said  defendants,  and  that  they  have  leave  to  answer 
and  l>e  let  in  to  defend  this  action.'*' 

This  relief  was  granted  on  the  payment  of  $10  costs  of 
opposing  the  motion  within  ten  days. 

There  was  no  affirmative  refusal  to  set  aside  the  execution 
and  subsequent  proceedings,  as  prayed  for,  but  the  order  is 
silent  on  that  subject. 
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It  may  be  remarked  in  passing  that  about  eighteen  months 
after  the  default  was  so  opened,  and  in  the  montli  of  Feb- 
ruary, 1876,  the  case  was  tried  and  resulted  in  a  recovery  by 
plaintiff. 

It  was.  under  this  state  of  facts  that  the  case  at  bar  was 
commenced  in  1885,  seventeen  years  after  the  sheriff's  deed, 
and  tried  in  1894,  as  before  stated,  nearly  ten  years  after  it 
was  instituted. 

It  certainly  may  be  regarded  as  a  case  where  plaintiffs  slept 
long  upon  their  alleged  rights. 

The  two  chains  of  title  were  introduced  in  evidence,  as  were 
the  motion  papers  in  the  proceedings  to  open  the  default  in 
the  old  suit,  but  there  was  very  little  oral  evidence. 

The  main  effort  of  the  learned  counsel  for  the  defendant  at 
the  trial  was  to  show  that  Elizabeth  Eead,  the  grantee  in  the 
sheriff's  deed,  could  not  be  regarded  in  law  as  a  bona  fide 
purchaser  at  the  sale,  for  the  reason  that  she  was  chargeable 
with  knowledge  of  all  the  facts  connected  with  the  judgment 
that  had  been  vacated  and  set  aside. 

To  this  end  he  placed  upon  the  stand  the  counsel  for  the 
Adlers  in  the  motion  to  open  the  judgment  against  them  taken 
by  default  in  the  old  suit ;  he  also  swore  a  witness  who  was 
present  when  counsel  had  an  interview  with  Elizabeth  Kead 
and  her  daughter,  Elizabeth  A.  S.  Read,  and  her  son,  John 
J.  P.  Read,  in  June-,  1874,  at  the  time  the  motion  papers  to 
open  the  default  were  served. 

The  counsel  was  asked  this  question : 

**  Q.  State  what  it  was  she  said  to  you  in  relation  to  how  the 
property  she  had  was  held  between  them,  between  her  daugh- 
ter and  her  son  and  herself?  A.  My  recollection  is  that  she 
said  they  were  all  one.  What  was  one's  was  the  other's,  and 
they  were  all  one. 

"  Q.  In  that  conversation,  as  a  part  of  her  answer,  what  did 
she  say  to  you  in  regard  to  when  the  children  got  money  or 
wanted  money  ?  A.  I  think  she  said,  according  to  the  best  of 
my  recollection,  that  she  was  the  center ;  they  came  to  her 
-when  they  wanted  money,  and  brought  her  money." 
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The  other  witness  testified,  after  the  parties  got  together,  as 
follows :  "  They  entered  into  a  conversation  and  Mrs.  Elizar 
beth  Head,  the  mother,  she  stated  in  the  presence  of  Mr.  Beck- 
with  and  me  that  '  they  had  all  the  property  what  they  have 
and  all  the  money  in  common,  so  that  if  her  son  John  brought 
home  a  thousand  dollars  he  would  give  it  to  her,  and  if  her 
daughter  Elizabeth  brings  home  a  thousand  dollars  she  would 
give  it  to  her  the  same,  and  if  either  of  the  children  wants 
money  of  her  they  would  get  it.'  She  said  further  that  they 
had  no  children  ;  '  neither  was  married  of  her  children.' " 

"  Q.  What  was  said,  if  anything,  as  to  who  should  have  it 
in  case  of  the  death  of  the  other  ?  A.  She  stated,  Mrs.  Keed, 
the  mother,  said  that  '  whoever  will  be  left  of  these  three  will 
get  all.  I  cannot  tell  exactly  the  words ;  that  whoever  was 
alive  would  get  all  they  had.' " 

At  the  close  of  this  testimony  the  defendant  rested  his 
case. 

John  J.  P.  Read,  one  of  the  original  plaintiflPs  in  this  action, 
was  then  living,  and  was  placed  on  the  stand  by  the  plaintifis, 
and  did  not  contradict  in  any  way  the  story  told  by  the  fore- 
going witnesses.  lie  did  admit,  however,  under  cross-exami- 
nation, that  he  furnished  a  description  of  the  real  estate  to  the 
sheriff  to  make  the  sale  under  the  old  judgment  by  default, 
and  that  he  bid  in  the  property  at  the  sale  in  the  name  of  his 
mother. 

It  a})pears  in  this  record  that  the  original  plaintifis,  the 
children  of  Elizabeth  Read,  were  both  unmarried,  and  that 
they  resided  in  the  same  house  with  the  mother. 

We  are  of  opinion  that  this  uncontradicted  state  of  facts 
tends  to  show  a  community  of  interest  and  a  joint  action  that 
justified  the  trial  court  in  reaching  the  conclusion  that  Eliza- 
beth Read  could  not  have  been,  under  the  circumstances,  a 
ianajfde  purchaser  at  the  sheriff's  sale. 

It  is  strenuously  insisted  by  the  plaintiffs'  counsel  that  the 
evidence  tending  to  show  that  Elizabeth  Read  was  not  a  bona 
jide  purchaser  was  incompetent,  and  that  her  record  title 
could  not  be  attacked  in  such  a  manner. 
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If  this  alleged  rule  of*  evidence  were  sound,  it  would  be 
quite  inipossible  to  inquii'e  into  the  fact  whether  the  grantee, 
in  a  sheriiFs  deed,  was  or  was  not  a  h&fiafide  purchaser. 
We  think  this  line  of  proof  was  proper. 
The  result  attained  in  this  case  seems  to  be  in  accordance 
with  justice,  the  directed  verdict  is  supported  by  the  evidence, 
and  afBrmance  would  follow,  as  a  matter  of  course,  were  it 
not  for  one  exception  that  the  appellant  presents  in  this 
record. 

As  we  have  before  intimated,  the  vital  and  controlling 
question  in  this  case  is,  whether  Elizabeth  Kead,  the  grantee 
in  the  sheriff's  deed,  was  a  hoiiafide  purchaser. 

In  order  to  establish  that  she  was  not,  the  defendant,  not- 
withstanding the  objections  of  plaintiffs,  was  allowed  to  prove 
by  the  witnesses  already  referred  to,  facts  which,  uncontra- 
dicted, justified  the  trial  judge  in  finding  the  fact  to  be  that 
Elizabeth  Head  and  her  two  children  held  their  property 
very  largely  in  common,  and  that,  under  the  circumstances, 
the  mother  was  chargeable  with  notice  of  the  facts  and  pro- 
ceedings leading  up  to  the  judgment  by  default  in  the  old 
suit. 

This  line  of  proof  by  defendant  opened  the  door  for  plain- 
tiffs to  introduce  evidence  to  show,  if  possible,  that  there  was 
no  joint  ownership  of  property,  and  that  Elizabeth  Head  was 
a  hona  fide  purchaser. 

In  making  this  attempt  John  J.  P.  Read  was  placed  on  the 
stand  and  plaintiffs'  counsel  offered  to  prove  by  him  that  the 
property  involved  in  the  old  suit  brought  by  Elizabeth  A.  S. 
Itesul,  the  daughter,  against  the  Adlers,  was  conveyed  to  her 
in  the  lifetime  of  her  father,  and  that  neither  her  mother  nor 
her  brother  had  any  interest  therein,  and  that  she  was  the  sole 
owner  of  the  judgment  entered  by  default. 

The  court  excluded  the  evidence  and  the  plaintiffs'  counsel 
excepted.  This  was  clearly  an  erroneous  ruling  and  went  to 
the  very  heart  and  substance  of  the  case. 

TV"e  do  not  undertake  to  say  how  much  weight  the  jury 
would  have  been  justified  in  giving  this  evidence,  but  it  was 
52 
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material  and  tended  to  contradict,  to  some  extent  at  least,  the 
evidence  introduced  by  defendant  on  the  point  of  ownership 
in  common  of  all  property  by  Elizabeth  Head  and  her  two 
children. 

The  learned  counsel  for  the  defendant  seeks  to  break  the 
force  of  this  exception  by  insisting  that  it  was  in  no  manner 
questioned  fliat  the  title  to  the  property  involved  in  the  eject- 
ment suit  brought  by  Elizabeth  A.  S.  Head  stood  in  her  name. 

The  offer  of  proof,  however,  went  further  than  this,  as 
plaintiffs'  counsel  proposed  to  sliow  that  Elizabeth  A.  S.  Read 
took  title  in  her  father's  lifetime,  before  this  alleged  joint 
ownership  between  Elizabeth  Read  and  her  children  is  said  to 
have  existed  in  all  their  property ;  that  neither  the  mother  nor 
brother  had  any  interest  in  the  property,  and  that  the  judg- 
ment recovered  was  as  matter  of  fact  the  sole  property  of 
Elizabeth  A.  S.  Read. 

This  proposed  proof  was  an  attempt  to  answer  defendant's 
evidence  already  referred  to,  which  tended  to  brush  aside  the 
mere  outward  indications  of  ownerehip,  the  paper  titles,  and 
reveal  the  actual  fact  whether  their  interests  were  joint  or 
several. 

We  regret  that  this  litigation,  which  has  been  so  long  pend- 
ing, should  be  sent  back  for  a  new  trial,  but  there  is  no  other 
course  to  pursue. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent,  and  Haight,  J.,  not 
voting. 

Judgment  and  order  reversed. 
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The  Bowery  Bank  of  New  York,  Kespondent,  v,  Mary  E. 
Gerety,  as  Administratrix  of  Joseph  L.  Gerety,  Deceased, 
Appellant. 

1.  Verdict  by  Direction— Facts  Found.  When  each  party  has 
requested  the  trial  court  to  direct  a  verdict,  all  the  facts  and  inferences 
necessary  to  support  the  judgment  and  which  could  fairly  have  been 
derived  from  the  proofs  given  must,  on  appeal  from  a  judgment  on  a 
directed  verdict,  be  deemed  found  in  favor  of  the  party  for  whom  the 
verdict  was  directed,  in  the  absence  of  a  request  by  the  other  party  to 
have  any  question  submitted  to  the  jury. 

2.  Promissory  Note  —  Illegal  Collateral  Security  —  Liability  op 
Indorsers.  a  loan  by  a  bank  upon  an  indorsed  note  is  not  affected  by 
the  fact  that  the  lender  may  have  been  induced  by  the  maker  or  indorsers 
to  take  further  collateral  security  which  is  forbidden  by  some  rule  of  pub- 
lic policy;  and  the  right  to  enforce  the  note  is  not  lost  or  the  indorsers  dis- 
charged merely  because  the  taking  of  the  collateral  was  illegal. 

3.  Public  Officers — Assignment  op  Future  Fees  as  Collateral 
to  Note.  The  remedy  of  a  bank  against  the  indorsers  of  a  note  dis- 
counted for  the  maker  is  not  impaired  by  the  fact  that  the  bank  took  as 
collateral,  not  as  a  condition  of  the  loan  or  as  an  inducement  for  the 
indorsements  but  because  desired  by  the  indorsers  for  their  security,  an 
assignment  by  the  maker  of  future  fees  to  accrue  from  the  county  to  him 
as  a  public  officer,  such  as  sheriff,  illegal  and  void  as  against  public  policy. 

Bowery  Bank  v.  Qerety,  91  Hun,  539,  affirmed. 

(Argued  June  10, 1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  31,  1895,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  upon  a  promissory  note.  The  facts,  so 
far  as  material,  are  stated  in  the  opinion. 

ChcurUs  A.  Deshon  for  appellant.  Defendant's  contract  of 
iudorsement  being  founded  upon  an  illegal  consideration,  no 
action  can  be  maintained  thereon.  {S,  C,  Bank  v.  Kiiig^  44 
K.  Y.  87;  Arnot  v.  P.  c&  E,  C.  Co.,  e^^  N.  Y.  558;  B.  P. 
C!l%^  V.  Greene^  86  Hun,  20 ;  Hind  v.  C hamherlain,  (5  N. 
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H.  225 ;  Chitty  on  Cont.  [11th  ed.]  973 ;  Barton  v.  P.  J. 
cfe  U.  K  P.  R,  Co.,  17  Barb.  397 ;  Rose  v.  Tru^,  21  Barb. 
361 ;  Brown  v.  Brawn^  34:  Barb.  533 ;  ShackeU  v.  Rosier^  3 
Scott,  59 ;  Cobum  v.  O'Dell,  30  N.  H.  540 ;  Deerin^  v. 
Chapman^  22  Me.  488 ;  Waits  v.  J(mes,  1  Scott,  730.) 

James  M.  Fish  for  respondent.  The  note  in  question  given 
by  Davidson,  indorsed  by  Joseph  L.  Gerety  and  others,  dis- 
counted by  the  plaintiff  in  good  faith  and  for  full  value,  is  not 
vitiated  because  of  the  invalidity  of  the  assignment,  given  as 
further  security.  (Chitty  on  Cont.  657;  Oneida  Bank  v. 
Ontario  Bank,  21  N.  Y.  495 ;  Tracy  v.  Talmage,  14  N.  Y. 
162;  3  N.  Y:  19;  15  N.  Y.  9;  18  N.  Y.  240.) 

O'Brien,  J.  The  defendant's  intestate  was  one  of  three 
indorsers  upon  a  note  made  by  one  Davidson  for  $4,500,  and 
which  was  discounted  by  the  plaintiff,  and  the  proceeds  paid  to 
the  maker  who  was  then  the  sheriff  of  the  city  and  county  of 
New  York.  The  liabiHty  of  the  defendant  as  indorser  upon 
this  note  is  resisted,  upon  the  ground  that  in  September,  1885, 
when  the  note  was  made,  the  maker  agreed  to  assign  to  the 
bank  his  claim  against  the  city  and  county  of  New  York,  to 
accrue  in  the  month  of  December  following,  for  official  fees 
and  compensation  as  keeper  of  the  jail  and  as  sheriff,  as  col- 
lateral security  for  the  payment  of  the  note.  That  such  agree- 
ment was  carried  out  between  the  maker  and  the  bank,  and 
that  the  indorsement  and  discount  of  the  note  was  part  of 
such  agreement. 

When  the  note  became  due  all  the  indorsers  requested  the 
plaintiff  not  to  sue  upon  the  note,  but  to  proceed  and  collect 
the  bills  which  the  maker  had  assigned  to  it  as  security  for 
the  payment  of  the  note  and  which  were  then  due  from  the 
city.  The  bank  instituted  proceedings  in  the  courts  for  the 
collection  of  the  bills,  but  upon  the  objection  of  other 
creditors  of  Davidson  the  assignment  by  the  sheriff  to  the 
plaintiff  of  such  bills  was  held  in  the  Second  Division  of  this 
court  to  be  void  as  against  public  policy.     {Bowery  National 
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Bk.  V.  Wilson  et  al,  122  N.  Y.  478.)  Failing  to  collect  the 
note  in  that  way,  the  plaintiff  then  brought  suit  against  the 
indorsers. 

At  the  close  of  the  trial  both  parties  moved  for  the  direc- 
tion of  a  verdict  and  the  court  made  a  direction  in  favor  of 
the  plaintiff.     By  the  request  of  both  parties  at  the  trial, 
therefore,  the  court  was  clothed  with  full  power  to  determine 
all  the  facts  involved  in  the  case.     It  must  follow,  as  a  neces- 
sary legal  consequence  from  the  practice  adopted,  that  all 
facts  and  inferences  necessary  to  support  the  judgment  and 
which  could  fairly  have  been  derived  from  the  proofs  given, 
must  be  deemed  to  be  found  in  favor  of  the  plaintiff.     The 
learned  counsel  for  the  defendant  has  argued  the  case  upon  a 
view  of  the  facts  most  favorable  to  the  indorsers,  since  he  assumes 
the  fact  to  be  that  the  indorsers  acted  upon  the  request  and 
inducement  of  the  plaintiff,  based  upon  the  assignment  of  the 
bills,  and  such  assignment  was  the  condition  and  consideration 
upon  which  they  became  parties  to  the  note.     The  learned 
counsel  was  at  liberty  upon  the  trial  to  present  this  view  to 
the  jury,  and  had  there  been  a  finding  in  his   favor   there 
would  then  arise  the  question  as  to  the  application  of  certain 
legal  principles  which  he  has  urged  upon  the  argument.     But 
he  did  not  request  to  have  any  question  submitted  to  the  jury, 
being  content  to  leave  the  decision  of  both  the  facts  and  the 
law  to  the  court,  and  as  the  record  now  stands,  we  think  the 
court  was  justified  in  giving  to  the  facts  a  wholly  different 
construction. 

The  courts  have  decided  that  the  plaintiff  got  no  title  to 
the  sheriff's  bills  for  the  reason  that  such  attempts  to  assign 
future  fees  or  salaries  by  public  officers  are  against  public 
policy  and  void.  The  plaintiff  is  not  now  claiming  anything 
by  virtue  of  this  assignment.  It  has  sued  the  indorsers  upon 
their  contract  of  indorsement  whereby  they  promised  that  in 
case  the  maker  failed  to  pay  the  note  at  maturity  they  would, 
upon  receiving  the  usual  notice  of  dishonor.  That  was  a 
perfectly  lawful  contract,  whicli  was  not  merged  in  or  made  a 
part  of  the  other  contract  whereby  the  maker  undertook  to 
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assign,  as  further  security  for  the  payment  of  the  debt,  certain 
bills  against  the  city  as  keeper  of  the  jail. 

On  looking  into  the  testimony  it  is  apparent  that  the  plain- 
tiflE  never  suggested  or  required  the  assignment  of  those  bilk 
as  a  condition  of  the  loan  or  as  an  inducement  for  the  indoreers 
to  become  parties  to  the  paper.     The  maker,  who  then  hap- 
pened to  be  sheriff,  applied  to  the  plaintiff  for  a  loan  and  the 
plaintiff  agreed  to  make  it  upon  his  note  indorsed  by  the 
defendants.     It  asked  for  no  other  security.     The  assignment 
of  the  sheriff's  bills  was  made,  not  because  the  plaintiff  exacted 
it  or  asked  it,  but  for  the  sole  reason  that  the  indorsers  wanted 
it  for  their  own  security  and  the  maker  was  entirely  willing  to 
give  it.     Whatever  inducements  the  maker  may  have  held  out 
to  the  indorsers  it  is  quite  certain  that  the  bank  was  not  a 
party  to  it.     The  loan  was  made  by  the  plaintiff  upon  the 
faith  of  the  personal  responsibility  of  the  indorsers  and  not 
upon  the  faith  of  the  assignment.     All  the  plaintiff  did  was 
to  receive  the  collateral  security  which  the  maker  offered  and 
the  indorsers  desired.     That  was  a  mere  incident  of  the  trans- 
action  and  not  the  transaction  itself,  nor  any   material  or 
inseparable  part  of  it.     The  transaction  consisted  of  the  loan 
made  upon  the  note  and  indorsement.     The  assignment  was 
collateral  and  incidental.     The  plaintiff  may  discard  the  latter 
and  rely  upon  the  former.     It  may  sue  npon  the  note  without 
reference  to  the  collateral  or  the  assignment  through  which  it 
came  to  the  plaintiff's  hands.     The  note  or  the  indorsement  is 
not  vitiated  because  of  the  invalidity  of  the  assignment  given 
as  further  security.     The  indorsers  are  voluntary  parties  to 
the  note.     They  did  not  indorse  it  on  the  faith  of  any  promise 
by  the   bank  to  relieve  them  by  means  of  the  collateral. 
They  indorsed  for  the  accommodation  of  the  maker  and  not 
the  plaintiff.     The  plaintiff  neither  procured  nor  requested 
them  to  indorse,  but  the  maker  did.     The  assignment  was  not 
the  condition  upon  which  the  loan  was  made,  but  the  defend- 
ant's indorsement  was.     The  plaintiff  is  not  now  seeking  any 
aid  from  the  illegal  assignment  to  recover  the  money  which 
it  advanced^  not  on  the  assignment,  but  upon  the  note,  and 
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that  is  generally  the  test  whether  a  demand  in  some  way  con- 
nected with  an  illegal  transaction  can  be  enforced.  (Chitty  on 
Cont.  657.) 

The  illegal  assignment  is  an  independent  collateral  thing. 
It  is  no  part  of  the  note  and  no  part  of  the  contract  which 
the  law  implies  from  the  presence  of  the  indorser's  name. 
The  lender  may  reject  and  return  the  collateral  and  still  have 
his  action  against  the  parties  to  the  note  which  represents  the 
real  obligation. 

Whatever  of  illegality  may  have  originally  infected  this 
transaction  is  to  be  imputed  to  the  makers  and  indorsers  them- 
selves and  not  to  the  plaintiff.  The  illegal  assignment  was 
their  work  and  for  their  benetit,  though  the  plaintiff  was  the 
innocent  instrument  for  carrying  it  into  effect.  The  right  of 
the  plaintiff  to  recover  in  this  action  rests  upon  the  principle 
that  a  loan  by  a  bank  upon  an  indorsed  note  is  not  affected  by 
the  fact  that  the  lender  may  have  been  induced  by  the  maker 
or  indorsers  to  take  further  collateral  security,  which  is  for- 
bidden by  some  rule  of  public  policy.  The  bank,  in  such  a 
case,  may  not  be  able  to  collect  tlie  collateral,  but  it  does  not 
lose  its  right  to  enforce  the  note,  and  the  indorsers  are  not  dis- 
charged merely  because  the  assignment  of  the  collateral  was 
illegal. 

The  principle  is  supported  by  numerous  authorities,  notably 
by  the  case  of  Oneida  Banh  v.  Ontario  Bank  (21 N.  Y.  490) ; 
Bath  Gas  Light  Co.  v.  Claffy  (151  N.  Y.  24),  and  the  cases 
there  cited. 

The  judgment  is  right  and  should  be  affirmed. 
All  concur,  except  Gray,  J,,  absent. 
Judgment  affirmed. 
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In  the  Matter  of  the  Probate  of  the  Last  "Will  and  Testament 
of  Maby  E.  McLarney,  Deceased ;  James  E,  MoLar2?ey, 
Appellant;  James  J.  Phelan  et  al.,  Executors,  et  aL, 
Kespondents. 

1.  Will  Executed  by  Married  Woman  —  Revocation.  A  will 
executed  by  a  married  woman  is  not  revoked  by  her  subsequent  remarriage 
after  an  intervening  widowhood. 

2.  Married  Women's  Act  of  1849  —  2  R.  S.  64,  g  44.  The  provision 
of  the  act  of  1849  (Ch.  875)  enabling  a  married  woman  to  devise  property 
*'  in  the  same  manner  and  with  like  effect  as  if  she  were  unmarried,"  does 
not  have  the  effect  of  extending  the  rule  that  '*a  will  executed  by  an 
unmarried  woman  shall  be  deemed  revoked  by  her  subsequent  marriage" 
(2  R.  S.  64,  §  44)  to  the  case  of  a  will  executed  by  a  married  woman,  who 
subsequently  became  a  widow  and  remarried. 

Matter  of  McLamey,  90  Hun,  361,  affirmed. 

(Argued  June  11,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  6,  1896,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  the  city  and  county  of  New  York  admitting  a  will 
to  probate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jmnes  P.  Campbell  and  Joseph  IT.  Fargis  for  appellant. 
The  right  or  power  to  dispose  of  one's  property  by  will  is  not 
a  natural  right,  hut  is  given  by  statute  and  entirely  derived 
from  and  granted  by  the  state.  (L.  1849,  ch.  375,  §  1 ;  2  R 
S.  ch.  6,  art.  1.)  The  statute  of  1849,  so  far  as  it  gave  power 
to  married  women  to  devise  their  real  and  personal  property 
in  the  same  manner  and  with  like  effect  as  if  they  were 
unmarried,  was  not  repealed  expressly  or  by  implication  by 
chapter  782  of  the  act  of  1867.  {Bowen  v.  Lease^  5  Hill, 
221 ;  In  re  Curaer,  89  N.  Y.  401 ;  Wallace  v.  Bassett,  41 
Barb.  92.)  The  Revised  Statutes  as  amended  and  the  a«t  of 
1849  give  to  married  women  the  same  and  no  greater  testa- 
mentary power  over  their  property  than  they  give  to  niimar- 


1897.]  Matter  of  McLabney.  417 

N.  Y.  Rep.]  Points  of  counsel. 

ried  women,  and  also  give  tliem  both  additional  power  to 
revoke,  by  the  methods  prescribed  by  law,  a  will  once  made 
in  the  exercise  of  the  granted  power.  (  White  v.  Wager^  25 
N.  Y.  334;  I71  re  Kaufman,  131  N.  Y.  620.)  The  will  of  a 
married  woman  as  well  as  that  of  an  unmarried  one  is,  under 
the  Revised  Statutes,  the  act  of  1849,  and  chapter  782  of  the 
act  of  1867,  amending  the  Revised  Statutes,  revoked  by  a 
marriage  contracted  subsequent  to  the  execution  of  the  will. 
{Cotheal  V.  Cotheal,  40  N.  Y.  405.)  The  Revised  Statutes,  as 
amended  by  the  act  of  1867  and  the  act  of  1849,  make  a  har- 
monious and  complete  system  of  law  relating  to  the  execution 
and  revocation  of  wills,  and  give  to  all  persons  except  minors 
under  a  certain  age  and  persons  of  unsound  mind  power  to 
dispose  of  property  by  will,  and  those  parts  of  them  which 
relate  to  the  revocation  by  the  marriage  of  women  are  con- 
sistent and  reasonable  and  leave  no  contingency  unprovided 
for.  {Loo7ms  v.  Lootnia^  51  Barb.  259 ;  Lathrop  v.  Dunlop^ 
4  Hun,  213 ;  63  N.  Y.  610 ;  Brown  v.  Clark,  77  K  Y.  373  ; 
In  re  Kaufmam,,  131  N.  Y.  620 ;  Sxoan  v.  Hammond,  138 
Miiss.  45.) 

^V)el  Crook  for  respondents.  The  will  was  not  revoked  by 
the  subsequent  marriage  of  the  testatrix.  (2  R.  S.  64,  §  44.) 
The  Revised  Statutes  provide  the  only  way  in  which  a  will 
can  be  revoked  and  continue  the  declaration  that  the  will  of 
an  unmarried  woman  shall  be  deemed  revoked  by  her  subse- 
quent marriage.  No  such  declaration  exists  therein  relative 
to  the  will  of  the  married  woman.  (2  R.  S.  ch.  6,  tit.  1,  §§  42- 
44,  47,  49.)  The  word  "  unmarried  "  in  the  statute  means  a 
person  not  in  a  state  of  marriage.  {In  re  Kaufman,  131  N. 
Y.  620,  621 ;  Swan  v.  Hammond,  138  Mass.  45.)  The  New 
Y^ork  statute  of  1849  is  an  enabling  act,  authorizing  married 
women  to  make  a  deed  or  will,  and  this  is  the  power  under 
consideration.  It  does  not  contemplate  any  revocation  of  a 
married  woman's  will  by  her  subsequent  marriage.  (  Wliite  v. 
Wager,  25  N.  Y.  333;  Cotheal  v.  Cotheal,  40  N.  Y.  405; 
Brown  v.  Clan^k,  77  N.  Y.  373 ;  Sxoan  v.  Hammond,  138 
63 
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Mass.  45 ;  hi  re  Rauftruin^  131  N.  Y.  620 ;  In  re  Burton^ 
25  N.  Y.  Supp.  824 ;  Li  re  Comassi,  107  Cal.  1 ;  Code  Civ. 
Pro.  §  1970.) 

'  O'Brien,  J.  The  decree  of  the  surrogate  admitting  the 
will  of  the  deceased  to  probate  is  questioned  upon  one  ground 
only,  and  that  is,  that  the  will  was  revoked  prior  to  the  death 
of  the  testatrix. 

The  will  was  made  on  the  23d  day  of  July,  1884,  and  the 
deceased  was  then  a  married  woman,  the  wife  of  one  Brophy, 
who  died  on  the  29th  of  January,  1889.  On  the  5th  of  Febru- 
ary, 1894,  the  testatrix,  being  then  a  widow,  married  the  con- 
testant James  E.  McLarney,  and  she  died  on  the  19th  of  April 
following  the  marriage.     There  was  no  issue  of  either  marriage. 

When  the  will  in  question  was  made,  the  deceased  was  a 
married  woman  living  with  her  husband,  and  the  contention 
is  that  as  she  subsequently  became  a  widow  and  remarried,  her 
last  marriage  operated  to  revoke  the  will  previously  made. 

That  the  deceased  made  a  valid  will  in  writing  is  not  dis- 
puted, and  in  order  to  show  a  revocation  the  burden  was  upon 
the  contestant  to  bring  the  case  within  some  provision  of  the 
statute  which  defines  the  cases  in  which  written  wills  are 
deemed  to  be  revoked.  The  statute  provides  that  "  a  will 
executed  by  an  ujimarried  woman  shall  be  deemed  revoked 
by  her  subsequent  marriage."  (§  44.)  The  deceased  was  not 
an  unmarried  woman  when  she  made  tlie  will.  She  was  a 
married  woman  who  subsequently  became  a  widow  and  remar- 
ried. The  case  is  not,  therefore,  within  the  rule  or  the  rea.son 
of  the  rule  that  the  will  of  an  unmarried  female  is  reroked 
by  her  subsequent  marriage.  The  statute  on  this  subject  is 
simply  declaratory  of  the  common  law.  The  niarriage  as  a 
general  rule  vested  the  husband  with  the  title  to  the  property 
of  the  wife  and  she  lost  her  capacity  to  dispose  of  it  by  will 
or  otherwise.  Since  a  testamentary  instrument  from  its  very 
nature  can  operate  only  after  death  and  is  subject  to  change 
during  life,  it  was  wholly  inconsistent  with  the  relations  of 
husband  and  wife  as  they  existed  at  common  law  when  made 
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by  the  wife  before  marriage.     An  iiistniment  which  disposed 
of  her  property  after  death,  and  which  she  was  incapable  of 
changing  or  revoking  during  coverture,  could  not  legally  exist 
nnder  the  rules  of  law  that  governed  the  marriage  relations. 
It  was  supposed  to  be  destructive  of  that  complete  unity  of 
husband  and  wife  which  was  the  theory  of  the  common   law, 
and,  therefore,  upon  her  marriage  it  was  deemed  to  be  com- 
pletely revoked.     The  reason  of  tlie  rule  was  very  clearly 
stated  by  Lord  Chancellor  Thurlow  in  Hodsdeii  v.  Lloyd  (2 
Bro.  Ch.  53i),  as  follows  :  "  It  is  contrary  to  the  nature  of  the 
instrument  which  must  be  ambulatory  during  the  life  of  the 
testatrix,  and  as  by   the  marriage  she  disables  herself  from 
making  any  other  will,  this  instrument  ceases  to  be  of  that 
sort,  and  must  be  void."     This  rule  was  incorporated  in  our 
statute  law  (2  R.   S.  64,  §  44)  at  a  time  when  a  married 
woman  was  incapable  of  making  a  will,  and,  of  course,  it  was 
not  intended  to  have  any  application  whatever  to  testamentary 
instruments  made  during  coverture.     Since  the  disabiUties  of 
married   women  to  dispose  of  property  by  will  have  been 
removed  in  this  state  by  legislation  the  reason  of  the  rule  no 
longer  exists  though  it  remains  a  part  of  the  statute  law.     It 
has  been  held  by  this  court  that  it  was  not  abrogated  by  the 
subsequent  legislation  conferring  testamentary  capacity  upon 
married  women  and  removing  the  reason  of  the  rule  at  com- 
mon law.     The  courts  cannot  dispense  with  a  statutory  rule 
merely  because  it  appears  that  the  policy  upon  which   it  was 
established  has  ceased.     The  legislature  might  very  properly 
remove  it  from  the  statute  book  by  repeal,  but  in  the  mean- 
time   it  cannot   be  disregarded  by   the  courts.     {Brown  v. 
Clark,  77  N.  Y.  369.) 

I3iit  it  would  seem  to  be  clear  that  we  ought  not  to  extend 
the  operation  of  an  ancient  rule  when  all  the  reasons  upon 
which  it  was  founded  have  passed  away  or  apply  it  to  a  case 
which  was  not  originally  within  its  terms  or  its  general  policy. 
After  the  long  struggle  in  the  courts,  where  it  was  assailed  as 
a  useless  relic  of  the  past  that  had  been  swept  away  in  the 
current  of  modem  legislation,  there  is  no  good  reason  for  giv- 
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ing  it  new  life  and  vigor  by  deciding  that  it  is  still  not  only 
potent  enough  to  annul  the  will  of  an  unmarried  female  bat 
that  of  a  married  woman  as  well. 

The  courts  of  this  state  when  dealing  with  the  subject  of 
wills  and  their  revocation  have  always  adhered  closely  to  the 
terms  of  the  statute.  This  is  illustrated  not  only  by  the  case 
above  cited,  but  by  others,  notably  where  it  was  held  that  the 
provision  of  the  statute  which  revokes  a  will  in  favor  of  an 
after-born  child  had  no  application  to  the  will  of  a  married 
woman  under  the  act  of  1849.  {Cotheal  v.  Cotheal^  40  N.  Y. 
405.)  So,  also,  in  a  more  recent  case  it  was  held  that  a  will 
made  by  a  widow  was  the  testamentary  act  of  an  unmarried 
woman  and  revoked  by  her  subsequent  ma/rriage.  {In  re 
Ravfvvan,  131  N.  Y.  620.) 

In  the  case  at  bar  the  testatrix  could  have  revoked  her  will 
at  any  time  before  her  death  or  could  have  made  a  new  will, 
and  hence  none  of  the  reasons  upon  which  the  statute  was 
based  have  any  application  to  this  case. 

The  learned  counsel  for  the  contestant  admits  that  he  can- 
not succeed  in  this  appeal  unless  the  language  of  the  act  of 
1849  removing  the  disabilities  of  married  women  sustains  his 
contention.  By  that  statute  a  married  woman  is  enabled  ^^\o 
convey  and  devise  real  and  personal  estate  *  *  *  in  the 
saine  manner  and  with  like  effect  as  if  she  were  umna/rriedr 
The  argument  is  that  since  the  will  of  a  married  woman  is  to 
be  made  in  the  same  manner  and  with  like  effect  as  if  she 
were  unmarried,  the  instrument  must  carry  with  it  all  the 
incidents  and  qualities  that  pertain  to  the  will  of  ^ifeine  sole^ 
including  the  possibility  of  revocation  by  a  subsequent 
marriage. 

This,  we  think,  would  be  straining  the  words  of  the  statute 
to  engraft  upon  it  an  ancient  rule  of  revocation  that  never 
had  any  application  to  the  class  of  wills  therein  mentioned. 
The  purpose  of  the  act  was  to  enable  a  married  woman  to 
make  a  will,  and  it  had  no  reference  to  methods  of  revocation. 
A  will  has  no  effect  whatever  until  death,  and  the  words  *' like 
effect "  relate  to  the  instrument  after  it  becomes  effective  by 
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death.  The  meaning  of  the  words  is  that  when  the  will  of  a 
married  woman  becomes  operative  by  her  death  it  shall  have 
the  same  eflfect,  that  is,  the  same  disposing  power  and  legal 
operation  as  an  instrument  for  the  transfer  of  the  title  to 
property,  that  it  would  had  she  never  been  married.  Nothing 
was  said  or  implied  with  respect  to  revocation.  That  subject 
was  left  to  the  general  rules  of  law  applicable  to  all  wills.  If 
the  legislature  intended  that  her  will  should  be  deemed 
revoked  in  case  of  a  second  marriage,  it  would,  no  doubt,  have 
said  so.  In  the  absence  of  some  positive  law  such  a  result 
cannot  be  engrafted  upon  a  statute,  the  primary  purpose  of 
which  was  to  remove  the  common-law  disabilities  of  marriage. 

The  judgment  below  was  right  and  should  be  aflSrmed,  with 
costs. 

All  concur,  except  Gray,  J.,  absent,  and  Haight,  J., 
dissenting. 

Judgment  aflSrmed. 


Maria  H.  N.  Bartlett,  as  Executrix  of  Edward  B.  Bart-  ]  153   421, 

I.ETT,  Deceased,  Respondent,  v.  William  W.  Goodrich,  as 

Assignee  of  Henry  E.  Nitohie  and  Albert  C.  Woodruff, 
Individually,  and  as  Surviving  Partnei's  of  the  Firm  of 
E.  B.  Bartletf  &  Co.,  Appellant. 

Title  to  Proceeds  op  Life  Insurance  Policies  as  Between 
Personal  Rbpresentativb  and  Surviving  Partners  op  Insured  — 
EvLDENCE  —  Conclusiveness  op  Finding.  The  evidence,  in  an  action 
tried  by  the  court,  as  to  whether  insurance  policies  taken  out  by  a  mem- 
ber of  a  firm  upon  his  own  life  belonged  to  him  &t  his  death  so  that  his 
personal  representative  was  entitled  to  the  proceeds,  or  were  the  property 
of  his  firm  so  that  the  right  to  the  proceeds  passed  to  the  assignee  of  the 
firm  under  a  general  assignment  made  by  the  surviving  partners,  held  to 
present  a  question  of  fact  and  to  render  a  determination  by  the  trial  judge, 
affirmed  by  the  General  Term,  that  the  deceased  was,  at  the  time  of  his 
death,  the  equitable  owner  of  the  policies  conclusive  upon  the  Court  of 
Appeals  —  it  not  appearing,  as  matter  of  law,  that  the  trial  judge  was 
not  -warranted,  upon  any  fair  view  of  the  evidence,  in  finding  as  he  did. 

Bartlett  v.  Goodrich,  91  Hun,  642,  affirmed. 

(Arg-ued  June  15,  1897  ;  decided  October  5,  1897.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  7, 1S9(>,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  the  plaintiff,  as  executrix,  to 
recover  the  proceeds  of  certain  policies  of  insurance  upon  the 
life  of  her  testator,  alleged  to  have  been  paid  to  the  defend- 
ant by  mistake. 

The  facts,  bo  far  as  material,  are  stated  in  the  opinion. 

John  A.  Deady  and  William  G,  Choate  for  appellant. 
Upon  the  agreed  and  undisputed  facts  the  policies  of  insur- 
ance, the  proceeds  of  which  are  in  contest  in  this  case,  were 
partnership  property.  (Ilohiie^  v.  Gihnan^  138  N.  Y.  381 ; 
Day  V.  Roth,  18  N.  Y.  448 ;  Fairchild  v.  Fairchild,  64  N. 
Y.  474.) 

Frederic  A.  Ward  and  George  W.  Wingate  for  respondent. 
The  question  in  this  case  is  one  of  fact.  The  court  at  Special 
Term  has  determined  this  question  in  plaintiff's  favor,  and  its 
findings,  having  been  approved  by  the  General  Term,  are, 
therefore,  conclusively  established  beyond  review  in  this  court 
{Criiri  V.  Starkweather,  136  N.  Y.  635;  Whit^  v.  Benjamiiu 
150  N.  Y.  258;  Cunningham  v.  Davenport,  147  N.  Y.  43; 
Stariden  v.  Brown,  152  N.  Y.  128 ;  Greenwood  v.  Marvin, 
111  N.  Y.  436;  Hudson  v.  i?.,  W.  d;  0.  li,  B.  Co,,  145  N. 
Y.  408;  Code  Civ.  Pro.  §  1337;  In  re  Boss,  87  K  Y.  514, 
516;  Finney  v.  Gallaudet,  23  X.  E.  Eep.  1113;  119  K.  Y. 
661 ;  Const.  X.  Y.  art.  6,  §  9 ;  Croveno  v.  A,  Ave,  B.  B.  Co,, 
150  N.  Y.  225 ;  Peojjle  v.  Turner,  117  N.  Y.  232.)  There 
is  no  existing  equity  in  favor  of  the  defendant,  as  represent- 
ing the  firm  of  E.  B.  Bartlett  &  Co.  and  its  creditors.  {Baron 
V.  Brummer,  100  X.  Y.  372,  376,  377 ;  Holmes  v.  Oilman, 
138  N.  Y.  369  ;  Case  v.  Phelps,  39  N.  Y.  164.)  The  alleged 
declarations  contained  in  the  undated  letters  of  Bartlett  do 
not  constitute  any  trust  or  declaration  of  trust  by  him.    (Goinn 
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V.  De  Miranda^  29  N.  Y.  Supp.  345.)  While  no  particular 
form  of  words  is  necessary  for  the  creation  of  a  trust  in  per- 
sonal property  or  to  constitute  a  gift,  it  is  nevertheless  neces- 
sary that  the  words  or  acts  relied  on  to  effect  the  creation  of 
a  trust  or  constitute  the  gift  should  be  clear,  unequivocal  and 
explicit,  and  plainly  imply  that  the  party  making  them 
intended  to  divest  himself  of  his  interest  in  the  property,  and 
to  hold  it  thereafter  to  the  use  and  benefit  of  another. 
{Young  v.  Young,  80  N.  Y.  422;  Barry  v.  Laynlert,  98  N. 
Y.  300 ;  Jackson  v.  T,  S.  R.  R.  Co.,  88  N.  Y.  520 ;  Millard 
V.  Clark,  27  N.  Y.  Supp.  631 ;  Meigga  v.  Meiggs,  15  Hun, 
453 ;  Gavin  v.  De  Miranda,  29  N.  Y.  Supp.  346 ;  Beaver  v. 
Beaver,  137  N.  Y.  %(S.) 

O'Brien,  J.  The  plaintiff's  husband  and  testator  died  on 
the  24th  of  May,  1894.  At  the  time  of  his  death  he  was  a 
member  of  a  mercantile  firm,  largely  indebted,  and  on  the  7th 
of  June  following  his  death  the  two  surviving  partners.  Wood- 
ruff and  Nitchie,  made  a  general  assignment  for  the  benefit  of 
ci'editors  as  such  survivors,  and  individually,  to  the  defendant. 
The  plaintiff  collected  about  $80,000  due  upon  policies  of 
insurance  upon  her  husband's  life,  which  sum  was  paid  to  her 
by  the  several  insurance  companies  as  executrix.  The  defend- 
ant Goodrich  was  counsel  for  her  husband  in  his  lifetime,  and 
stood  in  that  relation  to  her,  and  was  also  assignee  under  the 
general  assignment.  The  plaintiff  upon  his  advice  paid  over 
to  him  the  proceeds  of  the  insurance  upon  the  theory  that  the 
money  belonged  to  the  trustee  under  the  assigimient  and  not 
to  the  executrix  under  the  will.  It  is  conceded  that  the  fund 
came  to  the  hands  of  the  assignee  upon  the  faith  of  his  advice, 
honestly  given,  that  the  same  belonged  to  the  creditors  of  the 
firm  and  not  to  the  creditors  of  the  deceased. 

This  is  now  the  only  question  in  the  case,  and  since  the 
widow  paid  over  the  money  to  the  assignee  voluntarily,  upon 
his  advice,  it  is  agreed  on  all  sides  that  no  advantage  is  to  be 
taken  of  that  fact  or  any  technical  point  raised  on  that  ground. 
All  objections  to  the  right  of  recovery  upon  the  merits  are 
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waived,  if  in  fact  or  in  law  the  widow  had  the  right  origin- 
ally to  retain  tlie  money  as  the  personal  representative  of  her 
deceased  husband. 

The  learned  trial  judge  held  that  the  plaintiflE  was  entitled 
to  recover,  and  the  General  Term  has  affirmed  the  judgment. 
There  were  no  findings  made  as  the  result  of  the  trial,  but 
simply  a  brief  statement  of  the  ground  of  the  decision.  In 
this  condition  of  the  record  we  must  presume  that  all  facts 
warranted  by  tlie  evidence,  and  necessary  to  support  the  judg- 
ment, have  been  found.  {A7nher8t  College  v.  Ritch^  151  N. 
Y.  2S2.)  The  appeal,  therefore,  cannot  prevail  unless  it 
appears,  as  matter  of  law,  that  the  learned  trial  judge  was  not 
warranted,  upon*  any  fair  view  of  the  evidence,  in  finding  as 
he  did,  that  the  deceased  was,  at  the  time  of  his  death,  the 
equitable  owner  of  the  policies. 

We  are  of  the  opinion,  after  a  careful  examination  of  the 
case,  that  the  title  to  the  policies,  and  to  the  moneys  due 
thereon,  presented  a  question  of  fact,  and  that  the  determina- 
tion of  that  question  in  favor  of  the  plaintiflE  by  the  trial 
court  is  conclusive  upon  this  appeal.  Having  arrived  at  that 
result,  we  do  not  consider  it  important  to  refer  to  the  evi- 
dence with  much  detail,  since  a  statement  of  the  most  promi- 
nent features  of  the  case  will  sufficiently  indicate  the  nature 
of  the  question  passed  upon  in  the  courts  below,  and  disclose 
the  reasons  for  our  decision. 

(1)  It  is  undisputed  that  the  policies  were  issued  to  the 
deceased  in  his  own  name,  and  made  payable  to  him,  his 
executors,  administrators  and  assigns,  and  that  up  to  the  time 
of  the  assignment  hereinafter  referred  to,  he  had  the  apparent 
legal  title.  It  is  quite  true  that  the  premiums  were  paid  from 
the  funds  of  the  firm,  but  the  deceased  had  furnished  all  the 
capital  for  the  business,  and  there  was  always  a  large  balance 
due  to  him  upon  the  books  of  the  firm.  He  had  the  right  to 
draw  against  that  balance,  and  it  is  quite  immaterial  whether 
he  received  a  portion  of  it  from  the  firm  in  cash,  or  applied 
it  to  the  payment  of  premiums  upon  the  policies.  The  result 
was  that,  in  equity,  he  paid  the  premiums  himself.     Nor  is  it 
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important  now  that  the  premiums  were  not  charged  to  the 
deceased  upon  the  firm  books,  but  credited  in  a  special  insur- 
ance account.  The  real  nature  and  substance  of  the  transac- 
tion did  not  depend  upon  the  methods  of  bookkeeping  adopted. 
It  was  a  circumstance  to  be  considered  by  the  trial  court,  but, 
in  view  of  the  finding,  it  has  ceased  to  be  of  much  import- 
ance, and  cannot  be  given  any  conclusive  effect  in  the  deter- 
mination of  this  appeal.  There  is  no  question  in  the  case 
with  respect  to  the  right  of  the  deceased  to  divert  a  portion 
of  the  balance  in  his  favor  upon  the  firm  books  to  the  pay- 
ment of  the  premiums.  It  is  not  claimed  that  any  fraud  upon 
creditors  was  committed  or  contemplated.  The  sole  question 
13  with  respect  to  the  title  of  the  policies  at  the  time  of  the 
death  of  Mr.  Bartlett. 

(2)  It  appears  that  on  the  7th  and  14th  of  March,  1887,  the 
deceased  executed  written  assignments  of  all  the  policies, 
not  to  the  firm,  but  to  Woodruff  and  Nitchie, "  in  equal  shares 
to  each,  if  our  present  partnership  should  be  in  existence  at 
the  time  this  policy  shall  become  a  claim.  The  share  of  either 
not  then  surviving  to  revert  to  the  legal  representatives  of  the 
insured,  and  in  case  of  the  dissolution  of  the  copartnership, 
then  the  whole  becomes  payable  to  the  legal  representatives 
of  the  insured."  The  learned  counsel  for  the  respective  par- 
ties who  have  argued  the  case  in  this  court  have  made  no  very 
distinct  statement  of  the  purpose  of  this  assignment.  Per- 
haps it  was  not  possible  to  do  so  under  the  circumstances.  It 
is  apparent,  however,  from  the  language  of  the  assignment 
that  the  title  was  to  revert  to  the  deceased  upon  certain  con- 
tingencies therein  specified. 

(3)  On  the  15th  of  July,  1890,  'Woodruff  and  Nitchie,  as 
individuals,  released  and  assigned  to  the  deceased  all  interest 
in  the  policies,  and  thus  the  apparent  title  became  vested  in 
the  deceased  as  fully  as  it  had  been  before  any  of  the  assign- 
ments had  been  executed. 

The  firm  was  originally  formed  by  written  agreement  to 
continue  for  three  years  from  May  1,  1885,  and,  therefore, 
expired  on  May  1,  1888,  on  which  date  a  new  agreement  was 
54 
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made  between  the  same  parties  but  upon  different  terms. 
This  last  agreement  was  canceled  February  20th,  1890,  and 
another  made  upon  other  terms.  It  is  not  material  liei*e  to 
note  the  varying  terms  of  these  several  agreements,  but 
nothing  appears  in  any  of  them  to  indicate  that  the  firm  lield 
these  policies  as  part  ot  its  assets,  and  the  subsequent  assign- 
ment by  the  two  partners  to  the  deceased  would  seem  to  indi- 
cate an  intention  to  vest  him  with  the  title  which  he  originally 
held. 

(4)  Aside  from  the  manner  in   which  the  premiums  were 
paid  and  the  books  kept,  the  contention  of  the  learned  coun- 
sel for  the  defendant  rests  mainly  upon  admissions  made  by 
the  deceased  in  his  lifetime  to  third  parties  to  the  effect  that 
tlie  policies  were  for  the  benefit  of  the  firm  and  statements 
of  like  character  in  two  undated  letters  found  in  an  envelope 
after  his  death  with  his  will,  one  addressed  to  his  wife,  and 
the  other  to  Nitchie,  his  brother-in-law.     The  testimony  is 
quite  consistent  with  the  idea  that  these  statements  and  admis- 
sions were  made  and  the  letters  written  durinp:  tlie  time  that 
AVoodruff  and  Nitchie  held  the  policies  under  the  assignment. 
Neither  the  verbal  nor  written  statements  convey  any  clear  or 
distinct  idea  as  to  what  was  in  the  mind  of  the  deceased  at  the 
time  concerning  the  actual  legal  or  equitable  title  to  the  poli- 
cies.    They  are  undoubtedly  admissions  on  his  part  of  more 
or  less  force  that  he  then  considered  the  policies  as  avaiilable 
in  some  manner  for  the  use  or  credit  of  the  firm.     But  they 
were  far  from  conclusive  in  view  of  all  the  other  facts  and 
circumstances.     The  instruments  were  obligations  payable  on 
their  face  to  the  deceased  and   virtually  paid  for  with  his 
money.     In  the  assignments  and  re-assignments  he  dealt  with 
them  and  treated  them  as  his  own  property,  and  while  the 
admissions  and  statements  relied  upon  by  the  defendant  are 
not  without  persuasive  force,  yet  it  was  possible  to   explain 
and  reconcile  them  with  a  theory  of  the  case  consistent  with 
what  appeared  on  the  face  of  the  papers. 

How  far  they  determined  the  real  ownership  of  the  fund  in 
controversy  it  was  open  to  tlie  learned  trial  judge  to    decide. 
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in  view  of  the  peculiar  features  of  the  case  and  all  the  sur- 
rounding facts  and  circumstances.  The  fund  arises  out  of  a 
promise  made  by  the  insurance  companies  to  pay  a  certain 
sum  of  money  upon  a  certain  contingency  which  has  hap- 
pened. Beyond  all  doubt  that  promise  was  made  to  the 
deceased,  who  furnished  the  consideration  for  the  same. 
Whether  the  beneficial  interest  in  the  promise  had  been  trans- 
ferred to  another  through  the  transactions  set  forth  in  the 
record  was  not  a  question  of  law  but  a  question  of  fact.  Even 
if  it  were  true  that  it  was  the  intention  of  the  deceased  that 
the  policies  should  be  used  for  the  benefit  of  the  firm,  yet, 
such  intention,  until  consummated  by  some  valid  transfer,  would 
not,  in  a  controversy  involving  nothing  but  a  pure  question  of 
title  or  ownership,  control  the  decision.  Since  there  is  no 
question  of  fraud  or  superior  equities,  the  burden  was  upon 
the  defendant  to  show,  as  matter  of  law,  that  the  title  to  the 
policies  passed  to  him  upon  the  assignment.  There  was 
undoubtedly  some  conflict  in  the  transaction,  as  it  appeared 
by  the  papers  which  evidenced  the  promise  and  the  statements 
of  the  deceased  as  shown  upon  the  trial.  There  was  room, 
possibly,  for  different  conclusions  and  for  opposing  inferences, 
but  these  were  questions  for  the  consideration  of  the  courts 
below,  and  we  are  bound  to  accept  their  conclusions  under 
such  circumstances.  We  do  net  think  that  the  case  presents 
any  question  of  law  that  would  warrant  us  in  disturbing  the 
result. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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Francis  W.  La  Rue,  as  Executor  of  Nicholas  M.  La  Rue, 
Deceased,  Appellant,  v,  John  G.  Smith,  Respondent. 

1 .  Tbespass — Pleading  —  Title  to  Real  Property.  Qumre,  whether 
an  action,  commenced  in  a  Justice's  Court  and  transferred  to  the  Supreme 
Court,  on  a  general  denial  to  a  complaint  for  trespass  upon  land  averring 
ownership  and  possession  in  the  plaintiff,  where  the  litigation  was  only  as 
to  the  true  location  of  a  boundary  line  and  the  defendant  made  no  claim  to 
the  plaintiff's  land  nor  the  plaintiff  any  claim  to  adjacent  land,  involyeda 
plea  of  title  or  affected  the  title  to  real  property  or  an  interest  therein. 

2.  Alleged  Trespass  in  Building  Division  Pence  —  Boundary 
Line.  An  action  for  trespass,  alleged  to  have  been  committed  by  encroach- 
ing upon  the  plaintiff's  land  in  building  a  division  fence,  fails  when  it  is 
found  by  the  trial  court,  with  evidence  tending  to  sustain  the  finding,  that 
the  defendant  dug  the  post  holes  and  built  the  fence,  not  upon  any  part  of 
the  plaintiff's  land,  but  wholly  on  the  other  side  of  the  true  boundary  line. 

8.  Acts  op  Trespass  not  Set  up  in  Complaint.  When  the  complaint 
in  an  action  for  trespass  is  based  upon  a  specific  act  committed  at  a  desig- 
dated  time  and  place,  it  is  not  legal  error  of  which  the  plaintiff  can  com- 
plain, for  the  trial  court  to  refuse  a  recovery  for  another  act  of  a  different 
character,  committed  at  another  time,  and  not  stated  in  the  complaint  as  a 
cause  of  action. 

4.  E\'TDBNCE  —  Opinion  of  Witness.  After  a  surveyor  has  found  and 
testified  to  what  he  deems  to  be  the  boundary  line  between  two  lots,  from 
deeds  and  from  indications  on  the  land,  and  has  indicated  the  result  of  his 
work  upon  a  map,  it  is  not  reversible  error  to  permit  him  to  add  that,  ia 
his  judgment,  the  work  wks  right. 

La  Rose  v.  Stnith,  91  Hun,  635,  aflarmed. 

(Argued  June  16,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  26,  1895,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


W.  C.  Lamont  for  appellant.  The  plaintiff  was  entitled  to  a 
judgment  upon  the  undisputed  facts.  ( United  States  v.  Ken- 
nedy^ 3  ^McLean,  175  ;  Dubois  v.  Beaver,  25  N.  Y.  123 ;   ITer- 
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rick  V.  Stover,  5  Wend.  587 ;  Dixon  v.  Clow,  24  Wend.  188 ; 
8.  B.  Co.  V.  A.  d:  B.  R.  R.  Co,,  5  Hill,  170.)  The  referee  erred 
in  overruling  an  objection  by  plaintiff  to  the  following  question 
put  to  Surveyor  Miller,  "  From  the  deed  furnished  you  by  the 
defendant,  and  from  the  indications  you  saw  of  old  lines,  in 
your  judgment,  are  those  posts  set  upon  the  north  side  of  the 
true  line  of  the  Schuyler  lots?"  (1  Kice  on  Ev.  362 ;  People 
V.  Smiler,  125  N.  Y.  717 ;  Ferguson  v.  Huhhell,  97  N.  Y. 
507;  Norman  v.  WelU,  17  Wend.  137;  Abb.  S.  C.  372.) 

John  S.  Pindar  for  respondent.  The  findings  of  fact  are 
conclusive  and  not  reviewable  by  the  appellate  court.  (  West- 
ern V.  O.  M.  Ins.  Co.,  12  N.  Y.  258 ;  Borst  v.  Spelman,  4 
N.  Y.  284 ;  12  N.  Y.  586 ;  Nexoton  v.  Bronson,  13  K  Y. 
587 ;  5  Duer,  559 ;  Morgan  v.  Bruce,  1  Code  R  [X.  S.]  364 ; 
3  E.  D.  Smith,  518 ;  5  Duer,  594 ;  35  Barb.  602 ;  3  Bosw. 
147 ;  4  Bosw.  169 ;  32  Barb.  568 ;  50  Barb.  119 ;  87  N.  Y. 
574,  623;  91  K  Y.  457;  92  K  Y.  306;  Code  Civ.  Pro. 
§  191,  subd.  3.) 

O'Brien,  J.  This  action  was  originally  brought  by  the 
plaintiff's  testator,  in  a  Justice's  Court,  to  recover  damages  in 
the  sum  of  $55  for  an  alleged  trespass  by  the  defendant  upon 
the  plaintiff's  land.  The  defendant  interposed  an  answer 
before  the  justice  which  was  supposed  to  contain  a  plea  of 
title  under  §  2951  o^  the  Code.  The  controversy  was  then 
transferred  to  the  Supreme  Court  on  the  same  pleadings  and 
there  tried  before  a  referee,  who  ordered  judgment  for  the 
defendant  and  dismissed  the  complaint,  with  costs.  This 
judgment  has  been  affirmed  at  General  Term. 

Xo  appeal  lies  to  this  court  from  such  a  judgment,  unless  it 
appears  that  the  title  to  real  property  was  involved,  and  it  is 
difficult  to  see  how  it  was.  The  complaint  alleges  that  the 
plaintiflE  was,  and  for  thirty  years  had  been,  the  owner  and  in 
possession  of  a  parcel  of  land  which  is  described  as  bounded 
by  other  lands.  On  the  south  of  this  parcel  the  lands  of  one 
Schuyler,    then    deceased,  adjoined.     The    complaint    then 
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states  that  on  the  18th  day  of  November,  1890,  the  defend- 
ant wrongfully  entered  on  plaintiffs  land,  trod  down  the 
grass,  dug  up  the  ground,  dug  holes  and  set  posts  in  the 
ground,  and  unlawfully  and  wrongfully  erected  a  fence  on 
plaintiff's  land  and  otherwise  injured  the  premises. 

The  defendant  firet  denied  the  allegations  of  the  complaint 
and  then  alleged  that  he  was  the  agent  of  the  owners  of  the 
Schuyler  property  laying  to  the  south  and  adjacent  to  the 
lands  described  in  tha  complaint.  That  at  the  time  and  place 
mentioned  in  the  complaint  he  was  engaged  in  erecting  a  line 
fence  between  the  two  properties,  or  that  part  of  the  line 
fence  which  the  owners  of  the  Schuyler  land  were  bound  to 
maintain.  That  in  so  constructing  the  division  fence,  even 
though  they  touched  upon  the  plaintiflPs  premises  and  even 
though  one-half  of  every  post  hole  for  said  fence  was  upon 
the  plaintiff's  land,  he  committed  no  trespass,  and  that  tlie 
lawful  act  of  constructing  said  division  fence  constituted  tlie 
trespass  set  forth  in  the  complaint. 

Upon  these  pleadings  the  case  could  have  been  tried  before 
the  justice.  The  defendant  made  no  claim  of  title  to  any  part 
of  the  land  which  the  plaintiff  alleged  that  he  owned.  He 
simply  claimed  that  the  parties  for  whom  he  acted  as  agent 
owned  adjoining  lands  on  the  south,  a  fact  which  the  plaintiff 
had  also  alleged  and  was,  therefore,  admitted.  The  only  point 
in  controversy  was  with  respect  to  the  precise  location  of  the 
division  line,  and  that  involved  a  question  of  fact.  The  plain- 
tifiE  could  have  maintained  the  action  by  proof  that  he  was  in 
possession  of  the  lands  described  in  the  complaint,  and  that  the 
defendant  had  wrongfully  entered  upon  them.  The  general 
denial  in  the  answer  put  in  issue  only  the  fact  of  plaintiffs 
possession  and  a  wrongful  entry  by  the  defendant.  It  did  not 
necessarily  raise  any  issue  with  respect  to  the  title  to  land. 
The  action  involved  no  question  save  that  which  the  ordinary 
action  of  trespass  always  involves,  namely,  an  injury  to  the 
plaintiff's  possession.  The  plea  of  title  which,  under  §  2951 
of  the  Code,  requires  the  justice  to  enter  judgment  of  discon- 
tinuance in  the  action  means  some  affirmative  unecjnivocal 
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assertion  on  the  part  of  the  defendant  of  title  to  the  lociis  ifi 
quo  or  some  part  thereof.  A  general  denial  to  the  complaint 
which  avers  possession  or  ownership  or  both  in  the  plaintiff, 
and  a  wrongful  entry  by  the  defendant  does  not  necessarily 
put  the  plaintiff  to  proof  of  title  or  require  such  proof  from 
the  defendant.  An  action  b^tsed  upon  such  pleadings  is  gen- 
erally possessory  in  its  nature,  and  may  be  tried  and  deter- 
mined irrespective  of  any  question  of  title.  {Dewey  v.  Bord- 
well^  9  Wend.  65;  Bowyer  v.  Schofield^  1  Abb.  Ct.  A  pp. 
Dec.  177;  Koan  v.  Mazuzan^  6  Hill,  44;  Adams  v.  Rioers^ 
11  Barb.  390.) 

The  justice  was  not  ousted  of  his  jurisdiction  over  the  case 
in  consequence  of  anything  appearing  in  the  answer,  and  his 
judgment  dismissing  the  action  on  the  ground  that  a  plea  of 
title  had  been  interposed  could  have  been  reviewed  upon 
appeal. 

If  the  pleadings,  as  made  up  before  the  justice,  raised  no 
question  of  title  there,  the  same  pleadings  had  no  different 
effect  when  the  action  was  transferred  by  the  decision  of  the 
justice  to  the  Supreme  Court.     When  an  action  of  this  char- 
acter has  been  improperly  dismissed  by  a  justice  of  the  peace 
under  an  erroneous  view  as  to  what  constitutes  a  plea  of  title, 
and  the  plaintiff  submits  to  the  decision  and  files  his  com- 
plaint in  the  Supreme  Court,  he  must  be  regarded  as  volun- 
tarily abandoning  the  suit  before  the  justice,  and  the  action  in 
the  Supreme  Court  should  be  treated  as  originally  connnenced 
there,  since  that  court  has  general  jurisdiction  of  all  such 
actions.     The  action,  therefore,  can  properly  be  treated  for  all 
purposes  as  one  brought  by  the  plaintiff    in  the  Supreme 
Court  to  recover  damages  for  an  injury  to  real  property.  The 
judgment  appealed  from  was  rendered  prior  to  the  last  day  of 
December,  1895,  and  is  to  be  reviewed  liere  according  to  tlie 
law  as  then  existing.     (Code,  §  190.)     The  jurisdiction  of  this 
court  must,  therefore,  depend  upon  the  question  whether  the 
action  is  one  affecting  the  title  to  real  property  or  an  interest 
therein.     The  defendant  has  made  no  claim  to  any  lands  of 
the  plaintiff,  nor  the  plaintiff  any  claim  to  any  part  of  the 
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Schuyler  lot.  The  litigation  is  with  respect  to  the  true 
boundary  line  between  the  lots,  and  under  the  adjudications 
on  the  question  it  is  not  apparent  how  any  question  of  title  is 
involved.  {Learn  v.  Currier^  15  Hun,  184 ;  S.  C.  affd.,  76  X. 
Y.  625;  liathhom  v.  McConndl,  21  N.  Y.  ^m\  Norris  v. 
J^eshit,  123  N.  Y.  650;  Smlly  v.  Saiiders,  77  N.  Y.  598; 
Dunster  v.  Kelly^  110  N.  Y.  558  ;  Kohlhremier  v.  Elsheimer, 
19  Hun,  88.)  The  controversy  was  still  with  respect  to  the 
location  of  the  division  line  between  the  plaintiff  and  the 
Schuyler  land. 

While  it  appears  to  us  that  there  was  no  question  of  title  to 
real  property  involved  in  this  action,  and  that  the  controversy 
turned  upon  the  location  of  a  boundary  line  between  two  par- 
cels of  land,  it  is  fair  to  say  that  the  question  has  not  been  dis- 
cussed by  counsel,  and  the  case  has  been  submitted  upon  tlie 
merits,  upon  the  assumption  that  this  court  had  full  jurisdic- 
tion of  the  appeal.     It  is  possible  also  that  we  may  have  over- 
looked some  view  of  the  case  which  might  be  made  to  appear 
upon  examination  and  argument  by  counsel.     The  parties  were 
sent  to  the  Supreme  Court  by  what  seems  to  us  to  have  been 
a  mistaken  view  by  the  justice  as  to  the  nature  and  require- 
ments of  what  is  known  in  these  courts  as  a  plea  of  title,  but 
both  sides  have  acquiesced  in  his  decision,  and  the  case  was 
fully  tried  before  the  referee  in  the  same  way  as  if  title  was 
involved.     Under  these  circumstances,  perhaps  the  fairest  way 
is  to  dispose  of  the  case  upon  the  merits.     Wherever  the 
boundary  line  was  located,  it  was  conceded  that  the  plaintiffs 
land  was  on  the  north,  and  that  of  the  defendant  on  the  south. 
Neither  party  attempted  by  pleading  to  fix  the  line  by  metes, 
bounds,  monuments,  courses  or  distances,  and  to  claim   the 
land  north  or  south  of  such  a  line.     The  inquiry  was  as  to  the 
location  of  the  line  as  matter  of  fact. 

The  referee  found  that  the  plaintiff  owned  the  land  described 
in  the  complaint.  He  also  found  that  the  defendant  dug  the 
post  holes  and  built  the  division  fence,  not  upon  any  part  of 
the  plaintiff's  land,  but  south  of  the  true  boundary  line,  and 
wholly  upon  the  Schuyler  land.     There  is  evidence  in  the  case 
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to  sustain  this  iinding,  and  it  is  conclusive  on  this  appeal,  and 
disposes  of  the  case.  We  are  not  concerned  with  the  weight 
or  preponderance  of  the  evidence.  It  is  enough  now  that  there 
is  some  evidence  to  support  the  finding.  In  order  to  recover, 
it  was  incumbent  on  the  plaintiff  to  prove  that  in  building  the 
division  fence  the  defendant  committed  a  trespass,  and  since 
the  referee  has  settled  that  fact  against  the  plaintiff,  there  is 
no  other  ground  upon  which  his  case  can  stand. 

It  is  now  urged  by  the  learned  counsel  for  the  plaintiff  that 
the  inidisputed  proof  in  the  case  shows  that,  about  a  year 
before  the  commission  of  the  specific  acts  of  trespass  stated  in 
the  complaint,  the  defendant  committed  another  trespass  by 
throwing  a  quantity  of  brush  upon  the  lands  of  the  plaintiff, 
and  for  that  wrongful  act  the  plaintiff  was  entitled  to  recover 
nominal  damages.  The  referee  had  power  to  confine  the 
plaintiff's  right  of  action  strictly  to  the  specific  wrongful  acts 
stated  in  the  complaint,  that  is,  to  the  digging  of  the  post 
holes  and  the  building  of  the  fence.  The  action  was  clearly 
based  upon  a  specific  act  committed  at  a  designated  time  and 
place,  and  it  was  not  a  legal  error,  of  which  the  plaintiff  can 
complain,  for  the  referee  to  refuse  to  permit  a  recovery  for 
another  act  of  an  entirely  different  character  committed  a  year 
before  and  which  was  not  stated  in  the  complaint  as  a  cause 
of  action. 

This  court  would  not  be  justified  in  reversing  a  judgment 
merely  because  the  plaintiff  was  not  permitted  to  recover 
nominal  damages  upon  a  cause  of  action  which,  though  proven, 
was  not  embraced  within  the  scope  of  tlie  complaint  and  was 
a  mere  incident  of  the  real  subject  of  the  controversy. 

The  defendant  propounded  the  following  question  to  a  sur- 
veyor, who  had  made  a  survey  of  the  premises  and  a  map  and 
hml  designated  lines  and  courses  with  reference  to  the  true 
location  of  the  boundary  line : 

**  From  the  deed  furnished  you  by  the  defendant  and  from 

tlie  indications  you  saw  of  old  lines,  in  your  judgment,  are 

tliose   posts  set   upon  the  north  side,  the  true  line  of   the 

Scliuyler  lot?"     The  objection  to  the  question  was  overruled 
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and  an  exception  taken  by  plaintiff,  and  the  question  answered 
in  the  affirmative.  It  appeared  that  this  surveyor  had  made 
the  survey  upon  vs^hich  the  defendant  ajcted  in  building  the 
fence.  lie  had  indicated  for  his  guidance  where  the  line 
actually  was,  and  this  question  really  called  for  his  opinion  as 
an  expert  whether  he  was  right  or  wrong.  The  question  was 
probably  unnecessary,  as  there  could  be  no  doubt,  from  the 
facts  stated  by  the  witness  and  from  his  acts,  what  his  opiBion 
was. 

But  even  if  it  could  be  held  that  such  a  question  to  a  sur- 
veyor was  not  strictly  competent,  the  error,  if  any,  was  harm- 
less. After  a  surveyor  has  found  what  he  deems  to  be  the 
boundary  line  between  two  lots  from  deeds  and  from  indicar 
tions  on  the  land,  and  has  indicated  the  result  of  his  work 
upon  a  map,  it  is  not  reversible  error  to  add  that,  in  his  jndg- 
raent,  the  work  was  right,  and  that  is  substantially  all  that  the 
answer  to  the  question  meant. 

There  are  some  other  minor  questions  as  to  rulings  of  the 
referee,  but  they  present  no  question  that  would  warrant  ws  in 
reopening  a  controversy  which  should  have  been  settled  in  the 
Justice's  Court. 

The  judgment  must,  therefore,  be  affirmed. 

All  concur  in  result  upon  the  merits  as  discussed  in  the 
opinion,  except  Gray,  J.,  absent. 

Judgment  affirmed,  with  costs. 


1897.]  Brass  v.  Kathbone.  435 

N.  Y.  Rep.]  Statement  of  case. 


Richard  W.  Brass  et  al.,  Appellants,  v.  Albert  Rathbonk 

et  al.,  The  Board  of  Water  Commissioners  of  the  City  of 

Albany,  Respondents.  |di65_   80 
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1.  Municipal  Water  Supply  —  Excessive  Use  by  Private  Con- 
BUMEK  —  Contract  for  Payment,  or  Cutting  off  of  Water.  Where 
municipal  water  supply  authorities,  empowered  by  statute  to  regulate  the 
use  of  water  by  private  consumers,  to  establish  water  rents  for  ordinary 
use  and  special  rates  for  additional  use,  and  to  enforce  regulations  by  cut- 
ting off  the  water,  have  made  a  regulation  limiting  the  ordinary  use  for  a 
building  assessed  for  an  ordinary  annual  w^ater  rent  to  a  certain  number  of 
gallons  daily  and  providing  that  if  more  water  is  used  without  a  permit 
and  payment  of  the  special  rate  the  supply  may  be  cut  off,  and,  on  ascer- 
taining that  an  excess  of  water  is  being  used  in  a  building,  have  presented 
bills  to  the  owner  for  the  excess  used,  according  to  established  rates,  on 
which  the  regulations  are  indorsed,  a  contract  is  created  betw^een  the 
owner  and  the  water  authorities  that  he  will  pay  the  price  established  for 
water  used  upon  the  premises,  including  special  rates  for  any  excess  over 
the  limited  amount,  and  that  in  default  of  payment  the  water  may  be  shut 
off. 

2.  St.\tutory  Authority  to  Cut  off  Water  Supply.  The  legisla- 
ture is  authorized  to  confer  upon  municipal  water  authorities  power  to 
enforce  compliance  with  their  rules  on  the  part  of  private  consumers  by 
cutting  off  the  water;  and  when  such  power  has  been  conferred,  its  exer- 
cise, in  a  case  within  the  statute  and  the  regulations,  cannot  properly  be 
restrained  by  the  courts. 

8.  Premises  in  Possession  of  Tenant  —  Injunction.  Where  the 
premises  supplied  with  water  are  in  the  exclusive  possession  of  a  tenant, 
who  unlawfully  uses  or  wastes  an  excess  of  water  without  a  permit,  any 
injury  that  may  be  produced  by  a  shutting  off  of  the  water  by  the  water 
authorities  during  his  tenancy  and  occupation  is  an  injury  to  the  tenant 
and  not  to  the  owner,  and  does  not  entitle  the  owner  to  an  injunction. 

4.  Injunction — Pleading.  The  mere  allegation  in  a  complaint  of 
great  or  irreparable  injury  to  the  plaintiff  and  his  property,  not  supported 
by  facts  or  circumstances,  is  insufficient  to  warrant  relief  by  injunction. 

Brass  v.  Bathbone,  8  App.  Div.  78,  affirmed. 

(Argued  June  11,  1897;  derided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  CouA  in  the  third  judicial  department,  entered 
December  4,  1896,  which  affirmed  a  judgment  in  favor  of 
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defendants  entered  upon  a  decision  of  tlie  court  at  a  Trial 
Term  dismissing  the  complaint. 

This  action  was  commenced  in  November,  1895.  A  tem- 
porary injunction  and  an  order  to  show  cause  why  it  should 
not  be  continued  were  also  obtained.  Upon  the  return  of  the 
order  a  hearing  was  had  at  Special  Term  and  the  injunction 
was  continued.  From  tliat  order  the  defendants  appealed  to 
the  General  Term  where  it  was  reversed.  The  case  subse- 
quently came  on  for  trial,  when  the  complaint  was  dismissed. 

The  nature  of  the  action  and  the  facts  relating  thereto,  so 
far  as  material,  are  stated  in  the  opinion. 

J^,  D,  Flanigan  and  E,  Countryman  for  appellants.  Plain- 
tiffs having  paid  the  annual  rent  were  entitled  to  the  use  of 
water  for  the  common  and  ordinary  purposes  of  their  build- 
ing for  the  time  for  which  thsy  paid.  (L.  1850,  ch.  235,  §  23; 
JfcT.  S.  Bank  v.  Lowell^  152  Mass.  556.)  Even  though  a  charge 
could  be  made  by  defendants  for  the  use  of  water,  the  only 
person  liable  for  the  charge  was  the  occupant.  (L.  1S50,  ch. 
235,  g§  23,  25,  26  ;  Burroughs  on  Taxn.  §  128 ;  Stock  v.  Bon- 
ton,  149  Mass.  410;  Jf.  5.  Bank  v.  Lowell,  152  Mass.  156; 
Dayton  v.  Quigley,  29  N.  J.  E(].  77.)  Defendants  had  no 
power  or  authority  to  create  a  charge  for  water  already  used ; 
had  no  power  to  charge  for  water  biised  on  meter  measure- 
ment, and  their  threat  to  shut  off  the  water  for  nou-pa^^ment 
of  this  charge  was  ultra  vires.  {C.  R.  B.  Co.  v.  Warren 
Bridge,  11  Pet.  429;  A.  cfe  C.  P.  R.  Co.  v.  Douglass,  9  N. 
Y.  444,  452, 453  ;  Fort  Plain  Bridge  Co.  v.  Smith,  30  X.  Y. 
44,  61;  Power  v.  Vil  of  Athens,  99  N.  Y.  592;  People  ex 
rel.  V.  Mulholland,  82  X.  Y.  324;  3[.  Z.  Lis,  Co,  v. 
Mayor,  etc.,  144  X.  Y.  494 ;  Tripler  v.  Mayor,  etc.,  139  X.  Y. 
1 ;  In  re  Trustees  Union  College,  129  X.  Y.  308  ;  la  re 
Curtis,  142  X.  Y.219;  L.  1870,  ch.  383,  §  13;  L.  1892,  ch. 
304,  §  5;  L.  1854,  ch.  253.)  The  charge  for  this  water 
was  in  the  nature  of  a  debt  under  a  contract  between  the 
defendant  and  the  user  of  this  alleged  extra  water  consumed 
over  and  above  the  common  and  ordinary  amount.     {Jones  v^ 


1897.]  Brass  v.  Eathbone.  437 

N.  Y.  Rep.]  Points  of  counsel. 


Wate?*  Comrs.,  34  Mich.  273 ;  Treadwell  v.  Tan  Schaick.  30 
Barb.  444 ;  Silhman  v.  Water  Comrs.,  152  X.  Y.  327 ;  S,  Ins. 
Co.  y.  Vil  of  KeesevUh,  148  N.  Y.  46.)     The  proof  estab- 
lishes tliat  defendants  had  no  power  or  authority  to  make  any 
charge  for  the  use  of  water  on  these  premises.     (L.  1850,  ch. 
235,  §  19.)     Defendants'  power  in  the  premises  was  limited 
solely  to  the  enforcement  of  a  penalty  agamst  the  occupant 
for  tlie   violation  of  a  by-law.      (L.  1850,  ch.   235,  §  29; 
SiaU  V.  Zeigler,  32  IST.  J.  L.  262,  268 ;  Eart  v.  Mayoi\  etc., 
of  Albany ,  9  Wend.  571 ;  Mayor,  etc.,  v.  Murphy,  40  N.  J. 
L.  145 ;  Mayor  v.  Clunet,  23  Md.  449,  467 ;  Kettering  v. 
Jacksonville,  50  111.  39 ;  State  v.  Plainfield,  38  N.  J.  L.  95 ; 
Strohm  V.  Iowa  City,  47  Iowa,  42 ;  Martindale  v.  Palmer, 
52  Ind.  411 ;  State  v.  Was/iinffto7i,  45  N.  J.  L.  318  ;  State  v. 
Mayor,  etc.,  25  N.  J.  L.  400.)     The  action  of  defendants  in 
making  this  charge  was  clearly  the  result  of  mistake,  to  cor- 
rect which  is  peculiarly  the  province  of  a  court  of  equity. 
(Cooley  on  Taxation  [2d  ed.],  761 ;  Desty  on  Taxation,  670 ; 
Temple  Grove  Seminary  v.  Cramer,  98  N.  Y.  121 ;  Scott  v. 
Onderdonk,  14  N".  Y.  9.)     The  resolution  fixing  the  consump- 
tion at  150  gallons  per  day  for  ordinary  uses  and  common 
purposes,  and  which  is  the  basis  of  defendants'  acts,  is  void, 
and  no  authority  or  jurisdiction  is  conferred  thereby  or  there- 
under upon  the  defendants  to  place  a  meter  upon  plaintiffs' 
property.     (29  Am.  <fe  Eng.  Ency.  of  Law,  IS;  17  Am.  & 
Eng.  Ency.  of  Law,  247 ;  Mobile  v.  Eslam,  16  Pet.  234 ; 
Maillard  v.  Lawrence,  16  How.  [U.  S.]  251 ;  Gross  v.  Fow- 
ler, 121  Cal.  392.)     The  objection  to  the  admission  in  evidence 
of   that  portion  of  defendants'  report  as  to  the  charge  for 
water  being  six  cents  per  100  cubic  feet  was  improperly  over- 
ruled, and  the  exception  to  the  ruling  should  be  sustained. 
{^People  ex  rel.  v.  Cobb,  13  App.  Div.  57 ;  L.  1892,  ch.  304.) 

John  A.  Delehanty  for  respondents.  The  proposed  action 
on  the  part  of  the  defendants,  which  the  plaintiffs  seek  to 
restrain,  is  expressly  authorized  by  law.  (L.  1892,  ch.  304;  L. 
1850,  ch.  235,  §§18,  29;  L.   1S54,  ch.  253,  §§  23,  24,  25.) 
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Tliere  was  an  implied  contract  on  the  part  of  the  plaintiflEs  to 
pay  for  the  water  actually  consumed  on  the  premises  in  ques- 
tion, and  in  the  event  of  a  breach  of  such  contract  resulting 
from  plaintiffs'  refusal  to  make  the  required  payments,  the 
defendants  had  the  right  to  withhold  further  service.    (L 
1850,  ch.   235,   §   29 ;  Sllhnan    v.  Water  Comrs,,  152  N.  Y. 
327;  Provident  Inst  v.  Mayor ^  efc,^  of  Jersey  City^  113  U. 
S.  506;  Vreeland  v.  0' ^ell^  36  N.  J.  Eq.  199;  36  X.  J.  Eq. 
574 ;  Sheward  v.  a  1\  Co,,  90  Cal.  635 ;  T,  11.  Co.  v.  T.  Z. 
cj&  TT^.  Co.,  38  Am.  &  Eng.  Corp.  Cas.  140;  G.  L.  Itis.  Co.  v. 
Philadelphia,  88  Penn.  St.  393 ;  Comm.  ex  rel.  v.  Philadel- 
phia, 132  Penn.  St.  288 ;  People  ex  rel.  v.  J/.  G.  L.  Co.,  45 
Barb.  136  ;  Moffat  v.  Henderson,  18  J.  &  S.  217 ;  Frothinghwih 
V.  Benson,  44  X.  Y.  Supp.  879  ;  Ilill  v.  Thompson,  18  J.  & 
S.  171.)     The  use  of  the  meter  was  adopted  for  the  purpose 
and  simply  as  a  means  of  ascertaining  the  actual  amount  of 
water   furnished.     Xo   statutory   authority   for  its  use   was 
required.     {Hill  v.  Thompson,  18  J.  &  S.  167;  Treadwell  v. 
Van  Schaich,  30   Barb.  444 ;   C.  S.  B.   Church  v.  Mayor, 
etc.,  1   Iloff.  286.)     Tlie  power  to  fix  the  amount  to  be  paid 
f(U'   extra   quantities   of   water   supj)lied  to   consumers,   and 
which  are  denominated  in  the  statute  "special  rates,"  was 
intrusted  to  the  board  of  water  commissioners  for  their  exclu- 
sive determination.     (L.  1854,  ch.  253,  ^§  23,  25  ;  L.  1892,  eh. 
304,  §  5.)     The  objection  to  the  admission  in  evidence  of  that 
portion  of  defendants'  report  which  shows  the  rate  established 
for  water  measured  by  means  of  a  meter  was  properly  over- 
ruled.    (L.  1892,  eh.  304,  §  5.) 

Martin,  J.  The  purpose  of  this  action  was  to  obtain  a 
permanent  injunction  restraining  the  defendants  from  shutting 
off  the  water  upon  premises  owned  by  the  plaintiffs  in  the 
city  of  Albany.  The  defendants  are  the  water  corauiissioners, 
appointed  under  the  provisions  of  chapter  235  of  the  Laws  of 
1850,  which  was  an  act  to  provide  for  a  supply  of  water  in 
that  city.  By  the  statute  the  defendants  were  authorized  to 
make  such  by-laws  or  regulations  for  tlie  preservation,  protec- 
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tion  and  management  of  the  water  works  to  be  constructed 
by  them,  and  for  the  use  and  control  of  the  water,  as  might 
be  deemed  advisable,  which,  when  ratified  or  approved  by  the 
common  council,  were  to  have  the  same  force  and  effect  as 
any  law  or  ordinance  by  them  enacted.  (§  19.)  The  same 
act  provided  that  the  observance  of  the  rules  made  by  the 
water  commissioners  might  be  enforced  by  cutting  off  the  use 
and  supply  of  water.  (§  29.)  They  were  also  authorized  to 
establish  a  scale  of  rents  to  be  cliarged  for  the  supply  of 
water,  to  be  known  as  "water  rents,"  which  were  to  be 
apportioned  to  the  different  classes  of  buildings  in  the  city, 
in  reference  to  their  dimensions,  values,  exposures  to  fires, 
ordinary  uses  for  dwellftigs,  stores,  private  stables  and  other 
common  purposes,  number  of  families  or  occupants,  or  con- 
sumption of  water  as  near  as  might  be  practicable.  (§  23.) 
It  likewise  provided  that  hotels,  factories,  stables  and  other 
buildings  which  should  consume  water  beyond  the  quantity 
required  for  ordinary  uses  or  common  purposes,  as  specified 
in  section  twenty-three,  should  pay  therefor,  as  special  rates, 
in  addition  to  the  rents  established,  such  sum  as  the  commis- 
sionere  should  determine.     (§  25,  Am.  Ch.  253,  L.  1854.) 

In  pursuance  of  this  statute,  the  defendants  made  certain 
rules  or  regulations,  which  were  approved  and  ratified  by  the 
common  council.  One  of  the  rules  provided  that  occupants 
of  buildings,  assessed  for  annual  water  rents,  should  be 
allowed  to  use  in  and  about  their  buildings  one  hundred  and 
fifty  gallons  of  water  daily  for  ordinary  use,  and  not  exceed- 
ing that  quantity  without  a  special  permit.  Another  was  to 
the  effect  that  if  more  water  was  used  in  any  building  with- 
out a  permit  than  was  allowed  by  the  regulations,  the  occu- 
pant should  be  liable  to  a  2)enalty  to  be  fixed  by  the  commis- 
sioners, and  the  superintendent,  in  his  discretion,  was  author- 
ized to  shut  off  the  supply  of  water.  It  further  provided 
that  where  the  superintendent  shut  off  the  water  pursuant  to 
this  regulation,  it  might  be  restored  by  the  party's  conforming 
to  his  directions  and  paying  all  expenses  incurred,  and  that 
any  person  who  should  feel  aggrieved  by  the. shutting  off  of 
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the  water  miglit  appeal  to  the  water  commissioners,  who 
sliould  finally  determine  the  matter. 

For  the  year  ending  Decemher  1,  1895,  the  plaintiffs  paid 
fifteen  dollars  for  ordinary  annual  water  rents.  By  that  pay- 
ment they  or  their  tenant  became  entitled  to  use  one  hundred 
and  fifty  gallons  of  water  daily  and  no  more.  Prior  to  the 
commencement  of  this  action  the  defendants  placed  a  meter 
upon  the  pipes  leading  to  the  plaintiffs'  building,  and  thereby 
ascertained  that  their  tenant  was  using  from  two  thousand  to 
five  thousand  gallons  daily,  instead  of  one  hundred  and  fifty. 
For  the  additional  amount  of  water  thus  used  from  December 
18,  1894,  to  l^fay  15, 1895,  at  the  price  established  by  the 
defendants'  rules,  the  sum  of  $60.73  was  properly  chargeable. 
Thereupon  the  defendants  served  a  notice  upon  the  plaintiffs 
requesting  the  payment  of  that  amount,  and  stating  that  unless 
it  was  paid  the  water  to  the  plaintiffs'  building  would  be  shut 
off. 

That  this  additional  amount  of  water  was  used  is  not  denied. 
The  rules  of  the  water  commissioners  were  indorsed  upon  the 
bills  presented,  so  that  the  plaintiffs  must  have  been  aware  of 
the  defendants'  authority  to  charge  special  rates  where  an 
excess  of  water  was  used,  and  to  shut  it  off  in  case  the  amount 
w^as  not  paid. 

In  SUl'man  v.  Wafer  Commissioners  (152  N".  Y.  327)  tliis 
court  held  that  rents  charged  by  a  public  corporation  for  water 
actually  used  by  jirivate  consumers  were  not  in  any  just  sense 
taxes,  but  that  23ersons  using  the  water  were  liable  to  pay  for 
the  amount  used  according  to  the  rates  establivshed,  upon  the 
ground  of  an  implied  contract  between  the  parties,  and  that 
as  the  rates  were  known  to  the  persons  applying  for  a  supply 
of  water  when  the  application  was  made,  it  was  in  effect  an 
assent  by  the  applicant  to  the  terms  provided  by  the  rules,  ami 
constituted  a  contract  between  the  parties.  In  that  case,  as 
in  this,  the  action  was  to  restrain  the  defendant  from  shutting 
off  the  water  to  the  plaintiff's  premises,  and  it  was  there  held 
that  the  acticm  could  not  be  maintained. 

We  think  tlie  facts  in  this  case  bring  it  within  the  principle 
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of  the  decision  in  the  Silkman  case,  and  that  there  was  an 
implied,  if  not  an  express,  contract  between  the  plaintiffs  and 
the  defendants  that  the  former  would  pay  the  prices  estab- 
lished by  the  water  board  for  water  used  upon  the  premises, 
including  special  rates  where  more  than  one  hundred  and  fifty 
gallons  were  used  daily,  and  that,  in  default  of  payment,  the 
water  might  be  shut  off.  Thus,  the  right  of  the  defendants 
to  shut  off  the  water  when  it  was  not  paid  for  was  not  only 
given  by  statute,  but  it  was  also  a  part  of  the  agreement 
between  the  parties. 

As  the  statute  organizing  the  defendants  provided  that  they 
might  enforce  a  compliance  with  their  rules  by  shutting  oflE 
the  water,  the  act  threatened  was  justified  and  could  not  be 
properly  restrained.  That  the  legislature  was  authorized  to 
confer  that  power  upon  the  defendants,  there  can  be  no  doubt. 
TVe  practically  so  held  in  the  Silhiian  case.  That  right 
having  been  conferred  upon  the  defendants  by  law,  the  court 
had  no  authority  to  prevent  its  exercise. 

There  is  another  ground  upon  which  the  judgment  should 
l>e  upheld.     The  property  in  regard  to  which  this  action  was 
brought  was  not  in  the  plaintiffs'  possession  or  under  their 
control.     It  was  in  the  sole  possession  of  their  tenant,  who 
improperly  wasted  or  used  the  excess  of  water  complained  of. 
That  his  use  of  the  water  without  a  special  permit  was  unlaw- 
ful and  unautliorized  is  obvious.     lie  could  use  that  amount 
only  when  authorized  by  a  special  permit,  and  upon  payment 
of  the  special  rates  provided  by  the  rules  of  the  water  com- 
missioners.    Any  injury  that  might  be  produced  by  shutting 
off   tlie  water  before  the  expiration  of  his  term  would  be  an 
injury  to  the  tenant  and  not  to  the  plaintiffs. 

Under  the  circumstances  proved,  the  tenant  could  not  claim 
an  eviction  in  consequence  of  not  being  supplied  with  water. 
Xor  would  he  have  any  right  to  vacate  the  premises  as  being 
untenantable  under  the  provisions  of  chapter  345  of  the  Laws 
of  18C0,  as  that  statute  confers  such  a  right  only  when  the 
premises  become  untenantable  and  unfit  for  occupation  with- 
out any  fault  or  neglect  of  the  tenant. 
56 
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It  may  be  that  the  act  of  the  tenant  in  wrongfully  using  an 
excess  of  water  without  permit  or  compensation,  would  not 
affect  the  rights  of  the  plaintiffs  after  the  expiration  of  his 
tenancy  and  after  they  had  resumed  possession  of  the  premises, 
as  to  hold  otherwise  might  result  in  making  them  liable  for  a 
wrong  for  which  they  were  in  no  way  resj^onsible.  {Marey 
V.  Metropolitan  Gas  IJgJit  Co,,  38  N.  Y.  Supr.  Ct.  E.  [6  J. 
&  S.]  185.)  But  neither  that  question  nor  the  question  of  the 
plaintiffs'  liability  as  landlord  for  the  water  wrongfully  used 
by  their  tenant  is  before  us.  The  tenant  was  the  only  person 
to  be  affected  during  tlie  continuance  of  his  tenancy  by  the 
threatened  act  of  the  defendants,  and,  as  it  was  the  result  of 
his  own  wrong,  he  has  no  remedy.  As  the  plaintiffs  wpuld 
not  be  injured  by  shutting  off  the  water  during  the  continu- 
ance of  such  tenancy,  clearly  they  were  not  entitled  to  the 
relief  demanded. 

The  plaintiffs  obviously  seek  to  maintain  this  suit  upon  the 
ground  that  the  threatened  acts  of  the  defendants  would  pro- 
duce irreparable  injury  to  them  and  their  property.     The  only 
allegation  in  their  complaint,  however,  is  that  the  discontinu- 
ance of  the  supply  of  water  to  their  premises  would  work  a 
great  hardsliip  to  the  tenant  and  produce  great  and  irrepara- 
ble injury  to  the  plaintiffs.     But  no  facts  are  stated  in  the 
complaint  justifying  that  conclusion.     The  mere  allegation  of 
great  or  irreparable  injury  apprehended  or  threatened,  which 
is  not  supported  by  facts,  or  circumstances  tending  to  justify 
it,  is  clearly  insufficient.     Therefore,  the  complaint  does  not 
show  that  the  plaintiffs  were  entitled  to  relief  by  injunction. 
{McHenry  v.  Jewett,  90  X.  Y.  58,  62.) 

On  the  trial  there  was  no  proof  that  the  threatened  act  of 
the  defendants  would  produce  any  permanent  or  irreparable 
injury  to  the  plaintiffs'  property,  or  that  they  had  no  adequate 
legal  remedy.  Xor  was  any  other  special  ground  shown  which 
was  sufficient  to  confer  jurisdiction  upon  a  court  of  equity  to 
grant  the  relief  sought.  The  granting  or  refusing  of  equitable 
relief  by  way  of  injunction  depends  largely  upon  the  particular 
facts  in  each  case,  and  is  to  a  great  extent  discretionary  with 
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the  courts  in  which  the  action  originated.  (  Wai^Tnser  v.  Brown^ 
149  N.  Y.  163,  172.) 

Other  questions  were  presented  by  the  learned  counsel  for 
the  appellants  which  have  been  carefully  examined  and  con- 
sidered, without  finding  any  ruling  or  action  by  the  court 
below  that  would  justify  a  reversal  or  which  requires  further 
consideration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  aflSrmed. 


In  the  Matter  of  the  Estate  of  Maryette  Matthews,  Deceased  \ 
EvERiTT  R.  Pine  et  al.,  Appellants;  Hiram  Smith  et  al.^ 
Respondents. 

1.  Presumption  op  Legitimacy.  The  law  presumes  the  legitimacy  of 
children;  and  this  presumption  applies  to  every  case  wherd  the  question 
is  at  issue,  and  is  controlling  whenever  not  inconsistent  with  the  facta 
proved. 

2.  Question  op  Fact.  When  there  is  evidence  on  the  one  side  of 
mere  reputation,  which  is  casual,  remote  and  uncertain,  and  the  presump- 
tion  of  legitimacy  on  the  other,  it  becomes  a  question  of  fact. 

3.  Application  op  Presumption.  In  a  proceeding  for  the  distribution 
of  a  decedent's  estate,  it  was  shown  that  the  decedent  and  the  deceased 
mother  of  certain  claimants  were  half  sisters,  being  children  of  the 
same  mother  by  different  fathers,  and  that  the  grandmother  had  married 
the  decedent's  father  after  the  birth  of  .the  claimants'  mother,  and  there 
was  no  evidence  showing  that  she  had  not  been  married  previously  to 
the  latter's  birth.  The  trial  court  held  that  the  claimants'  mother  was 
presumed  to  be  a  legitimate  child,  and  that  the  burden  of  establishing  her 
illegitimacy  was  upon  those  who  asserted  it.  Udd,  that  the  presumption 
of  legitimacy  was  properly  applied. 

Matter  of  Sedbury,  1  App.  Div.  231,  affirmed. 

(Argued  June  14,  1897 ;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  11,  1896,  which  affirmed  a  decree  of  the  acting  sur- 
rogate of  the  county  of  Queens. 
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TJie  decree  was  on  a  final  settlement  of  the  accounts  of  tlie 
executor  of  the  last  will  and  testament  of  Maryette  Matthews, 
deceased.  The  appeal  to  the  Appellate  Division  was  from 
only  so  much  of  the  decree  as  decided  that  the  respondents, 
who  are  the  children  of  Harriet  Smith,  were  entitled  to  share 
in  the  distribution  of  the  estate. 

The  proceeding  was  initiated  by  a  petition  filed  by  the 
executor,  in  which  it  was  alleged  that  the  testatrix's  next  of 
kin  were  the  eight  children  of  her  brother,  Raynor  Pine,  the 
three  children  of  Harriet  Smith,  a  deceased  half-sister  of  the 
testatrix,  and  the  three  children  or  grandchildren  of  Eliza  J. 
Smart,  a  deceased  sister.  None  of  the  children  or  grand- 
children of  Eliza  Smart  appeared  before  the  surrogate,  or  in 
any  way  contested  the  proceeding.  The  entire  contest  was 
between  the  respondents  and  the  children  of  Raynor  Pine, 
who  are  the  appellants. 

On  the  return  of  the  citation  issued  upon  the  executors 
petition  the  appellants  filed  an  answer,  in  which  they  denied, 
upon  information  and  belief,  that  the  respondents  were  the 
next  of  kin  of  the  decedent,  or  in  any  way  legally  related  to 
her  or  entitled  to  any  share  of  her  estate. 

At  the  request  of  the  appellants  the  Surrogate's  Court  found 
that  Harriet  Smith  and  the  testatrix  were  children  of  the  same 
mother  by  different  fathers,  and  that  their  mother,  the  com- 
mon grandmother  of  tlie  parties,  married  the  grandfather  of 
the  appellants  after  the  birth  of  the  respondents'  mother,  who 
died  twenty  j'cars  since,  and  would  have  been  eighty  or  ninety 
years  of  age  if  living. 

On  the  hearinii:  the  surroorate  held  that  the  burden  of  estab- 
lishing  the  allegations  of  the  answer  was  upon  the  appellants, 
and  upon  neither  the  executor  nor  the  respondents.  This  rnl- 
ing  was  excepted  to  by  the  appellants. 

Horace  Seco)\  Jr.^  for  appellants.  The  acting  surrogate 
erroneously  ruled  that  the  burden  of  establishing  that  the 
respondents  were  not  the  next  of  kin  of  the  decedent  rested 
upon  the  appellants.     {Wldtmayi  v.  FoUy^  125  N.  Y.   651; 
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Chamherlain  v.  Chamherlain^  71  N.  Y.  423;  Bollermann  \\ 
Bl<ike,  24  Hiin,  187;  Eisenlord  v.  Cliim,  126  K  Y.  563 ;  1 
Greenl.  on  Ev.  §  28;  Ilynes  v.  McDermott,  91  N.  Y.  451; 
Abb.  Tr.  Ev.  79,  88 ;  Cochran  v.  Binsmore,  49  N.  Y.  249.) 

Jesse  Johnson  for  respondents.  The  acting  surrogate  cor- 
rectly ruied  that  the  burden  was  on  the  appellants  to  estab- 
lish the  alleged  illegitimacy  of  the  mother  of  these  respondents. 
(Lawsou  on  Pres.  Ev.  107,  115-119;  2  Wharton  on  Ev. 
[3d  ed.]  §  1298;  Teter  v.  Teter,  101  Ind.  129;  StaUw. 
Worthingham^  23  ilinn.  528 ;  Ilynes  v.  McDennott^  91  N. 
Y.  451;  CiiHJolle  \\  Ferrie,  23  X.  Y.  90;  Gaines  v.  New 
Orleans,  6  Wall.  690 ;  Gaines  v.  Herman,  24  How.  [U.  S.]  553; 
Harrison  v.  Mayor,  4  De  G.,  M.  &  G.  153 ;  Strode  v. 
McGowan,  2  Bush,  627;  Phillips  v.  AUen,  2  Allen,  453; 
Plowes  v.  Bossey,  31  L.  J.  [Ch.]  680;  Yan  Aernam  v. 
Yan  Aernam,  1  Barb.  Ch.  375 ;  Overlook  v.  Hall,  81  Me. 
348.) 

Martin,  J.     On  the  trial  the  Surrogate's  Court  held  that^ 
as  the  decedent  and  Harriet  Smith  were  children  of  the  same 
mother,  and  there  was  no  evidence  showing  that  she  had  not 
been  married  previously  to  the  birth  of  the  latter,  she  was 
presumed  to  be  her  legitimate  child,  and  the  burden  of  estal> 
lishing  her  illegitimacy   was   upon    tlie   appellants.      If  tiro 
learned  acting  surrogate  was  correct  in  his  conclusion  as  to  the 
prerfuiupti(m  of  legitimacy  we  think  he  was  justified  in  hold- 
incr  that  the  evidence  introduced  by  the  appellants  was  insuf- 
ficient to  overcome  it.     The  question  was  at  least  one  of  fact, 
and,  having  been  determined  upon  conflicting  evidence  and 
aflirnied  by  the  Appellate  Division,  it  presents  no  question  of 
law  which  can  be  reviewed  by  this  court.     Therefore,  tlie  only 
]egal    question  which  confronts  us  is  whether  Harriet  Smith 
was  presumed  to  be  legitimate,  in  the  absence  of  proof  of  the 
marriage  of  her  mother  previous  to  her  birth. 

We  are  of  the  opinion  that,  it  having  been  established  that 
the  respondents'  mother  was  a  half-sister  of  the  decedent,  the 
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law  presumed  that  slie  was  legitimate,  and  the  burden  of  estab- 
lisliing  her  illegitimacy  rested  upon  the  appellants.  {Starr  y. 
Pecl%  1  Hill,  270,  272  ;  Canjolle  v.  Ferrie,  26  Barb.  177, 185; 
S.  C\  23  X.  Y.  90,  95,  107,  108 ;  Badger  v.  Badger,  88  X. 
Y.  546 ;  Wilcox  v.  Wilcox,  46  Ilun,  32,  40 ;  Hynes  v.  McDer- 
laott,  91  N.  Y.  451,  459 ;  1  Bishop  on  Marriage  and  Divorce, 
§  447;  2  Wharton  on  Evidence,  §  1298.) 

In  the  Starr  case  Judge  Cowen,  in  discussing  the  question 
of  legitimacy,  said  :    "  To  this  may  be  added,  the  presumption 
that  the  parties  would  not  indulge  in  a  connection  which  was 
immoral,  not  to  say  criminal.     *     *     *     We  are  to  presume 
against  a*  notorious  act  of  immorality  almost  as  strongly  as  we 
would  against  the   commission  of  a  legal   crime.     *     *    * 
Honesty,  not  fraud,  is  to  be  presumed.     Thus,  the  law  pre- 
Bumes  not  only  against  immorality,  but  even  the  venial  offense 
of  negligence,  or  breach  of  private  dnty."     In   Canjolle  v. 
Ferrie,  Clerke,  J.,  who  delivered  the  prevailing  opinion  in 
the  Supreme  Court,  said:    "The  common  law  also  preaumea 
marriage ;  that  is,  it  presumes  every  man  legitimate  until  the 
contrary  be  shown,  as  it  presumes  every  man  innocent  and 
that  every  man  obeys  the  mandates  of  the  law,  and  performs 
his  social  and  official  duties,  until  the  contrary  be  shown." 
It  was  said  by  Judge  Davies,  who  delivered  the  opinion 
of  this  court  in  that  case:    "It  being  shown  and  conceded 
that  the  respondent  was  the  son  of  the  decedent,   he   was 
entitled  to  the  letters.     The  presumption  of  the  law  was  that 
he  was  her  legitimate  son ;  and  those  who  assume  the  fact  of 
illegitimacy  have  cast  upon  them  the  onus  of  establishing  it. 
*     *     *     The  law  is  unwilling  to  bastardize  children,  and 
throws  the  proof  on  the  party  who  alleges  illegitimacy  ;  and, 
in  the  absence  of  evidence  to  the  contrary,  a  child,  eo  nomir^, 
is,  therefore,  a  legitimate  child.     (2  Hagg.  C.  E.  197  ;  4  Eng. 
Eccl.  R. ;   13  Yes.  145.)  "     And  then  he  adds :     "  I  have  been 
unable  to  find  any  authority  in  this  state,  on  a  question  of 
legitimacy,  which  requires  the  heir,  and  acknowledged  and 
conceded  child,  to  prove  an  act  of  marriage  as  a  requisite  to 
maintain  his  legitimacy.     The  presumption  and  the  charity  of 
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the  law  are  in  his  favor ;  and  those  who  wish  to  bastardize  him 
must  make  out  the  fact  by  clear  and  irrefragable  proof."  In 
Badger  v.  Badger  it  appeared  that  the  plaintiff,  when  about 
seventeen  years  of  age,  returned  to  her  home  with  an  infant 
of  whom  there  was  no  acknowledged  father.  When  this 
child  was  two  or  three  years  of  age,  the  mother  and  B.  were 
living  together  as  husband  and  wife,  and  so  continued  until 
his  death.  In  that  case  it  was  held  that  the  evidence  did  not 
warrant  the  conclusion  that  the  cohabitation  was  illicit  in  its 
origin.  In  the  Wilcox  case  the  presumption  of  legitimacy  is 
recognized,  and  it  is  there  said  :  "  The  presumption  of  inno- 
•  cenee  and  of  freedom  from  purposes  and  conduct  immoral, 
applies  in  civil  as  well  as  in  criminal  cases,  and  satisfactory 
evidence  is  required  to  establish  the  contrary."  In  the  Ilynes 
case  Andrews,  J.,  said  :  "The  law  presumes  morality,  and 
not  immorality ;  marriage,  and  not  concubinage ;  legitimacy, 
and  not  bastardy."  Bishop  says :  "  The  presumption  of 
innocence  avails  innocent  children  on  the  question  of  their 
legitimacy,"  while  Wharton  declares,  "  That  a  person,  born  in 
a  civilized  nation  is  legitimate,  is  a  presumption  of  law,  to  be 
binding  until  rebutted." 

While  the  question  of  legitimacy  has  most  frequently  arisen 
where  marriage  was  claimed  or  proved,  and  the  non-access  of 
the   husband,  or  the  validity  of  the  marriage  was  at  issue, 
still  it  is  manifest  that  the  presumption  of  legitimacy  is  not 
limited  to  cases  involving  those  questions.     It  has  a  wider 
application  and  applies  to  every  case  where  the  question  is  at 
issue.     It  is  based  upon  broad  principles  of  natural  justice  and 
the  supposed  virtue  of  the  mother.     It  is  a  branch  of  that 
general  rule  of  equity  and  justice  which  assumes  the  inno- 
cence of  a  person  until  there  is  proof  of  actual  guilt,  and 
whenever  it  is  not  inconsistent  with  the  facts  proved,  this  pre- 
sumption is  controlling.     If  a  former  marriage  is  necessary  to 
sustain  the  presumption,  it  will  be  assumed  until  contrary 
proof  is  given.     When,  as  in  this  case,  there  is  evidence  on 
the  one  side  of  mere  reputation,  which  is  casual,  remote  and 
uncertain,  and  the  presumption  of  legitimacy  on  the  other,  it 
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becomes  a  question  of  fact,  and  the  decision  of  the  trial  court 
must  be  treated  as  final  and  conclusive  upon  the  parties. 

It  is  true  that  the  precise  question  under  consideration  was 
not  involved  in  some  of  the  cases  cited,  yet  the  opinions  of 
the  learned  judges  and  text  writei*s,  who  have  so  fully  recog- 
nized and  plainly  stated  the  presumption  and  grounds  upon 
which  it  rests  are  entitled  to  great  weight  and  should  be 
regarded  as  controlling.     The  existence  of  such  a  presumption 
is  in  consonance  with  every  correct  sense  of  propriety  and 
justice.     Any  other  rule  would  be  fraught  with  danger  and 
produce  immeasurable  uncertainty.     Property  rights  would 
be  rendered  doubtful,  and  the  fair  fame  of  their  ancestors 
might  be  destroyed  by  the  cupidity  of  remote  heirs  and  next 
of  kin.     There  might  be  others  who  would  be  willing  to  dis- 
honor their  ancestors  and  bastardize  their  relatives  to  increase 
their  patrimony.     In   the  absence  of  this  presumption,  the 
protection  of  property  and  character  would  require  proof  of 
the  marriage  and  legitimacy  of  ancestors,  however  remote, 
and  in  cases  where  it  could  not  be  obtained.     To  hold  that 
this  safeguard  of  the  law  does  not  exist  would  serve  no  good 
or  proper  purpose,  and  would  overrule  a  beneficent  principle 
of  the  law  as  it  is  now  understood.     We  have  no  hesitation  in 
adhering  to  tlie  principle  that  the  law  presumes  legitimacy 
and  not  illegitimacy  ;    morality  and  not  immorality ;   social 
integrity  and  not  social  dishonor,  and  in  declaring  such  to  be 
the  law  of  this  state. 

As  there  are  in  this  case  no  other  questions  which  we  deem 
it  necessary  to  discuss  it  follows  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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Chajkles  R.  Grannan,  Respondent,  v,  Westchester  Racing 
Association,  New  York  Jockey  Club  and  August  Bel- 
mont et  al..  Individually  and  as  Stewards  of  The  Jockey 
Club,  Appellants. 

1.  Appeal  —  Questions  Certified.  On  an  appeal  by  allowance  of  the 
Appellate  Division  of  the  Supreme  Court,  upon  questions  certified  by  it, 
under  section  190  of  the  Code  of  Civil  Procedure,  the  Court  of  Appeals 
has  no  authority  to  determine  any  of  the  questions  involved  except  those 
certified  for  that  purpose. 

2.  Requisites  op  Certified  Question.  A  question  certified  by  the 
Appellate  Division,  under  section  190  of  the  Code,  should  be  a  distinct 
point  or  proposition  of  law,  clearly  stated,  so  that  it  can  be  definitely 
answered  without  regard  to  other  issues  in  the  case,  and  should  be  a  ques- 
tion of  law  only.  If  a  question  is  stated  in  such  broad  and  indefinite 
terms  that  it  will  admit  of  one  answer  under  one  set  of  circumstances  and 
a  different  answer  under  another,  or  if  it  presents  merely  an  abstract  prop- 
osition, and  no  facts  are  disclosed  in  the  record  which  show  that  it  arose 
in  the  case,  the  Court  of  Appeals  will  decline  to  answer  it. 

3.  RAcrsG  Associations — Rules  of  Jockey  Club  —  L.  1895,  Ch.  570. 
By  force  of  the  statute  (L.  1895,  ch.  570),  a  racing  association  organized 
and  conducting  running  mces  thereunder,  and  its  patrons,  are  as  much 
subject  to  the  reasonable  rules  and  regulations  of  the  New  York  Jockey 
Club  as  they  would  be  if  the  rules  were  incorporated  into  and  actually 
made  a  part  of  the  act. 

4.  Status  of  Patron  op  Race.  A  person  who  attends  a  running  race 
conducted  by  a  racing  association  organized  under  the  act  of  1895,  has, 
by  force  of  the  statute,  only  a  qualified  right  to  be  present;  and  when  he 
becomes  a  patron  of  such  a  race  he  subjects  himself  to  the  control  of  the 
statute  and  the  rules  of  the  jockey  club. 

5.  Public  Corpokations  —  Conditions  upon  Exercise  op  Rights. 
The  legislature  has  authority  to  determine  and  direct  the  conditions  upon 
which  a  corporation  organized  for  a  public  purpose  and  enjoying  a  pub- 
lic fninchise  shall  exercise  the  rights  conferred  upon  it. 

6.  Validity  of  Power  op  Exclusion  from  Races.  The  statutory  pro- 
vision (Li.  1895,  ch.  570)  which  confers  upon  an  association  organized  thcre- 
un(ier  power  to  exclude  from  its  running  races  any  person  who  had  been 
rule<i  off  the  turf  by  the  jockey  club,  does  not,  in  its  application  to  a  person 
not  a  member  of  the  association  or  having  any  property  rights  in  it,  but 
who  had  purchased  an  admission  ticket  after  having  been  properly  ruled 
off  the  turf,  violate  any  contract,  take  any  property  or  interfere  with  any 
vested  right. 

7,    Vai-idity  op  Rules  of  Jockey  Club.    The  rules  of  the  jockey  club 
in  respect  to  ruling  persons  off  the  turf,  adopted  anterior  to  the  passage 
67 
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of  chapter  570  of  the  Laws  of  1895,  recognized  by  that  act  as  valid  so  far 
as  they  were  reasonable,  and  imposed  by  the  act  upon  racing  associa- 
tions organized  under  it,  cannot  be  deemed  invalid,  unless  they  are 
unreasonable. 

8.  Reasonableness  of  Rules  of  Jockey  Club.  The  rules  of  the 
Jockey  club,  recognized  by  the  act  of  1895,  permitting  the  club  to  exclude 
from  races  conducted  by  associations  subject  to  its  rules,  a  person  guilty 
of  dishonest  practices  or  of  a  willful  breach  of  its  rul^,  cannot,  as  matter 
of  law,  be  held  unreasonable. 

9.  Presumption  of  Reasonableness  of  Rules.  The  presumption  is 
that  the  rules  of  the  jockey  club  are  reasonable;  and  in  the  absence  of 
proof  of  any  application  to  the  state  racing  commission  to  modify  or 
abrogate  them,  it  will  not  be  assumed  that  they  are  unreasonable,  but  the 
burden  of  showing  them  to  be  unreasonable  rests  upon  the  party  who 
alleges  it. 

10.  Right  to  Attend  Races  Limited.  Under  the  act  of  1895,  the 
right  of  the  public  to  attend  running  races  conducted  thereunder  is  a  lim- 
ited one,  and  in  all  respects  subject  to  the  reasonable  rules  of  the  jockey 
club,  which  were  given  the  effect  and  force  of  a  public  statute. 

11.  Permanent  Exclusion  from  Races.  Permanent  exclusion  from 
all  races  conducted  under  the  rules  of  the  jockey  club  may  be  imposed 
and  enforced  as  a  punishment  for  a  breach  of  its  reasonable  rules:  and  a 
temporary  exclusion  upon  the  occasion  when  the  rules  were  violated  is 
not  the  only  penalty  that  can  be  inflicted. 

18.  Rllino  off  Turf  for  Giving  Presents  to  Jockeys.  The  rula 
of  the  jockey  club,  adopted  prior  to  the  passage  of  chapter  570  of  Laws 
of  1895,  which  forbid  jockeys  to  receive  presents  from  any  person  other 
than  the  owner  of  the  horses  ridden  by  them,  and  provide  that  any  per- 
son who  knowingly  aids  or  abets  in  any  breach  of  the  orders  of  the  stew- 
ards, or  gives,  offers  or  promises,  directly  or  indirectly,  any  bribe  to  any 
jockey,  may  be  ruled  off,  are  reasonable  and  valid;  and  a  violation  thereof 
can  be  committed  and  the  penalt}'  incurred  by  the  making  and  oflCeringof 
presents  of  money  to  jockeys,  by  one  not  the  owner  of  the  horses  ridden 
by  them,  under  circumstances  justifying  the  inference  that  the  presents  , 
were  intended  as  bribes. 

18.  The  State  Civil  Rights  Act.  The  act  "  to  protect  all  citizens  in 
their  civil  and  legal  rights"  (L.  1895,  ch.  1042),  was  intended oQly  to  pre- 
vent exclusion  from  the  advantfiges  of  places  of  accommodation  or  amuse- 
ment on  the  ground  of  race,  creed  or  color,  and  does  not  confer  the  abso- 
lute right  to  admission  to  a  race  meeting  after  having  been  properly  ruled 
off  the  turf  under  a  statute  and  authorized  rules  which  impose  conditions 
and  limitations  upon  the  right  to  hold  races,  not  based  upon  race,  creed  or 
color,  but  applicable  to  all  persons  alike. 

14.  Justifiable  Exclusion  from  Races.  Under  the  law  (L.  1895,  ch. 
570),  a  decision  made  by  the  New  York  Jockey  Club,  through  its  stew- 
ards, on  sufficient  facts,  ruling  a  person  off  the  turf  for  his  disobedience 
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of  its  reasonable  rules  and  regulations,  justifies  a  racing  association, 
organized  under  the  law  of  1895,  in  thereafter  excluding  the  person, 
although  he  has  purchased  an  admission  ticket,  from  its  grounds  when 
running  races  open  to  the  public  generally  are  being  held,  although  he  at 
the  time  tenders  compliance  with  and  expresses  a  willingness  in  the 
future  to  conform  to  the  rules  and  regulations  of  the  association,  includ- 
ing those  of  the  jockey  club. 

Orannan  v.  Westchester  Bacing  Assn.,  16  App.  Div.  8,  reversed. 

(Argued  June  21,  1897  ;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  13,  1897,  reversing  an  order  of  the  Special  Term  which 
denied  the  plaintiffs  motion  for  an  injunction  and  vacated  an 
order  tempomrily  restraining  the  defendants  from  enforcing  a 
resolution  adopted  by  the  stewards  of  the  jockey  club,  and 
from  depriving  the  plaintiff  of  any  of  the  privileges  enjoyed 
by  the  public  at  the  various  meetings  controlled  by  it. 

The  New  York  Jockey  Club  is  a  corporation  which  was  duly 
organized  in  1894r,  under  chapter  213  of  the  Laws  of  1891. 
That  act  was  entitled  "  An  act  to  provide  for  the  formation  of 
corporations  for  improving  the  breeds  of  domestic  animals," 
and  provided  for  the  organization  of  corporations  for  the  pur- 
pose of  promoting  and  holding  exhibitions  of  domestic  ani- 
mals, and  of  improving  the  breed  thereof. 

The  Westchester  Bacing  Association  was  organized  under 
chapter  570,  Laws  of  1895,  an  act  for  the  incorporation  of  asso- 
ciations for  the  improvement  of  the  breed  of  horses,  to  regu- 
late the  same,  and  to  establish  a  state  racing  commission.  This 
statute  authorized  the  formation  of  corporations  for  the  pur- 
pose of  raising,  breeding  and  improving  the  breed  of  horses, 
and  conferred  upon  them  the  right,  upon  complying  with  its 
provisions,  to  hold  one  or  more  trotting  or  running  race  meet- 
ings in  each  year,  and  to  conduct  trotting  or  running  races 
tliereat.  If  a  corporation  organized  under  that  act  desired  to 
conduct  running  races  or  running  race  meetings  it  was  required 
to  file  a  certificate  stating  that  it  actually  maintained  a  race  track 
of   II ot  less  than  one  mile  in  length  or  circumference,  and  to 
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obtain  a  license  from  the  state  racing  commission.  It  likewise 
conferred  upon  the  racing  commission  the  power,  in  a  proper 
case,  to  issue  a  license  for  the  term  of  one  year,  but  expressly 
provided  that  every  such  license  should  contain  a  condition 
that  all  running  races  or  running  race  meetings  conducted 
thereunder  should  be  subject  to  the  reasonable  rules  and  regu- 
lations from  time  to  time  prescribed  by  the  jockey  chib,  and 
that  any  such  rule  or  regulation  might  be  modified  or  abro- 
gated by  the  state  racing  commission  on  giving  the  jockey 
club  an  opportunity  to  be  heard. 

It  further  provided  that  if  any  corporation  or  association  to 
whicli  a  license  should  be  granted  should  fail  or  refuse  to  com- 
ply with  the  provisions  of  that  act,  or  with  the  terms  and 
conditions  of  its  license,  the  racing  commission,  upon  com- 
plaint of  the  jockey  club,  should  have  power  to  cancel  and 
revoke  it.  That  act,  as  well  as  section  352  of  the  Penal  Code, 
also  forbade  racing  for  any  bet,  stake  or  reward,  except  snch 
as  was  allowed  by  special  laws,  declared  such  racing  a  public 
nuisance  and  made  every  person  acting  or  aiding  therein,  or 
being  interested  in  any  such  bet,  stake  or  reward,  guilty  of  a 
misdemeanor. 

Among  the  rules  and  regulations  of  the  jockey  club  were 
the  following :  "  They  (the  stewards  of  the  jockey  chib) 
shall  have  power  to  make  inquiry  into  and  deal  with  any  mat- 
ter relating  to  racing,  and  to  rule  off  any  person  concerned  in 
any  fraudulent  practices  on  the  turf."  (Rule  4.)  The  Stew- 
ards of  the  meetings  of  the  associations  holding  races  under 
these  rules,  or  their  deputies,  "  shall  exclude  from  all  places 
under  their  control  every  person  who  is  warned  off  the  turf." 
(Kule  16.)  "  No  jockey  shall  bet  on  any  race  except  through 
the  owner  of  and  on  the  horse  which  he  rides,  and  any  jockey 
who  shall  be  proved  to  the  satisfaction  of  the  Stewards  to 
have  any  interest  in  any  race  horse,  or  to  liave  been  engaged 
in  any  betting  transaction,  or  to  have  received  presents  from 
persons  other  than  the  owner,  will  have  his  license  at  once 
revoked.  Any  person  knowingly  *  *  *  aiding  or  abet- 
ting in  any  breach  of  the  orders  of  the  Stewards,  will  be  ruled 
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ofi."  (Rule  150.)  "  If  any  person  give  or  offer,  or  promise, 
directly  or  indirectly,  any  bribe  in  any  form  to  any  *  *  * 
jockey,  *  *  *  every  person  so  offending  shall  be  ruled 
off."  (Rule  162.)  "  Every  person  ruled  off  the  course  of  a 
recognized  association  is  ruled  off  wherever  these  rules  have 
force."  (Rule  163.)  "  Wl)en  there  is  no  specified  penalty  for 
violation  of  the  rules  of  racing,  or  of  the  regulations  of  the 
course,  the  Stewards  have  power  to  disqualify,  fine,  suspend, 
expel  from  or  rule  off."  (Rule  165.)  "If  any  case  occur 
which  is  not  or  which  is  alleged  not  to  be  provided  for  by 
these  rules,  it  shall  be  determined  by  the  Stewards  in  such 
manner  as  they  think  just  and  conformable  to  the  usages  of 
the  turf."     (Rule  166.) 

The  defendants,  other  than  the  jockey  club  and  the  West- 
chester Racing  Association,  were  the  stewards  of  the  jockey 
club,  who  controlled  its  affairs  and  constituted  its  governing 
body.  It  appears  from  the  papers  contained  in  the  record 
that  there  was  a  meeting  of  the  stewards  held  about  the  first 
of  September,  1896,  when  the  plaintiff  was  called  before  them 
and  examined  with  respect  to  his  practices  in  connection  with 
races,  and  in  response  to  a  question  put  to  him,  admitted  that 
in  September,  1895,  he  made  a  present  of  five  hundred  dollars 
to  Fred  Taral  who  was  a  jockey  licensed  by  the  club,  and  that 
it  was  proved  that  he  offered  Henry  Griffin,  another  licensed 
jockey,  five  hundred  dollars,  which  he  declined  to  accept. 

Thereafter  at  a  special  meeting  held  September  28,  1896, 
the  stewards  adopted  the  following  resolution  :  "  It  has  come 
to  the  knowledge  of  the  Stewards  of  the  Jockey  Club  that 
Fred  Taral,  jockey,  received  a  present  of  $500  during  the  sea- 
son of  1895,  in  violation  of  the  rules  of  racing.  Owing  to 
Taral's  universally  accepted  good  character,  he  is  reprimanded 
by  the  Stewards,  ordered  to  refund  the  money  received  by 
him  in  violation  of  the  rules,  and  all  jockeys  are  warned  that 
the  penalty  for  accepting  presents,  under  Rule  150,  will  be 
strictly  enforced.  Resolved,  That  Riley  Grannan  be  warned 
and  ruled  off  the  turf  for  offering  and  making  presents  to 
jockeys,  in  violation  of  the  rules  of  racing." 
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On  the  seventeenth  day  of  October,  1896,  at  the  office  of 
the  Westchester  Racing  Association  at  Morris  Park,  the 
piaintiflf  purchased  a  ticket  to  the  races  which  were  then  beins: 
held  by  it  at  that  place.  The  ticket  in  form  entitled  the 
bearer  to  enter  the  race  track  and  enjoy  the  privilege  of  wit- 
nessing the  races.  Upon  presenting  it  and  demanding  the 
right  to  enter,  he  was  denied  admission  and  excluded  there- 
from by  the  association. 

By  tliis  action  he  sought  to  have  the  resolution  of  the 
jockey  club  declared  null  and  void,  and  to  enjoin  the  defend- 
ants from  enforcing  it,  or  depriving  him  of  the  privileges 
enjoyed  at  the  various  meetings  controlled  by  the  club.  The 
plaintiff  applied  for  an  injunction  to  restrain  the  enforcement 
of  that  resolution,  and  to  restrain  the  defendants  from  depriv- 
ing him  of  any  of  the  privileges  enjoyed  by  the  public  at  the 
various  meetings  held  under  its  rules  and  regulations.  An 
order  to  sliow  cause  at  Special  Term  why  such  an  injunction 
should  not  be  issued  was  granted,  and  made  returnable  on  the 
thirty-lirst  day  of  October,  1896.  The  defendants  were  also 
enjoined  by  it  from  enforcing  such  resolution,  until  the  hear- 
ing and  determination  of  the  Special  Term.  After  a  hearinfi:^ 
the  Special  Term  denied  the  plaintiff's  motion  and  vacated 
the  temporary  injunction  already  issued.  From  that  order 
the  plahitiff  appealed  to  the  Appellate  Division,  where  it  was 
reversed,  and  the  plaintiff's  motion  to  continue  the  injunction 
was  granted. 

Thereafter  the  defendants  applied  to  the  Appellate  Division 
for  leave  to  appeal  to  the  Court  of  Appeals,  which  was 
allowed,  the  court  holding  that  certain  questions  of  law  had 
arisen  which,  in  its  opinion,  ought  to  be  reviewed  by  the 
Court  of  Appeals,  and  thereupon  it  certified  to  this  court  two 
questions,  which  are  as  follows  :  "  1st.  Whether  under  the 
law  any  person  w^lio  presents  himself  in  lit  condition  and 
demeaning  himself  properly  and  who  tenders  compliance  with 
the  reasonable  rules  and  regulations  of  the  racing  association, 
including  its  price  of  admission,  is  entitled  to  admission  to  the 
grounds  of  such  racing  association  when  races  or  otlier  pnblic 
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amusements  are  being  held,  or  has  said  association  the  right 
to  admit  as  spectators  those  whom  it  may  elect,  and  to 
exclude  others  solely  of  its  own  volition  ? 

"  2d.  If  the  meetings  of  the  racing  association  be  open  to  the 
public  generally,  can  such  association  lawfully  exclude  a  per- 
son solely  because  that  person  has  upon  a  former  occasion 
failed  to  observe  its  reasonable  rules  and  regulations,  if  at  the 
time  when  he  presents  himself  for  admission  he  expresses  a 
willingness  to  comply  with  the  rules  and  regulations  of  such 
racing  association,  and  there  is  nothing  to  justify  the  conclu- 
sion that  he  will  not  do  so  ? " 

Julien  T,  Davies  and  Charles  Francis  Stone  for  appellants. 
The  provisions  of  chapter  1042,  Laws  of  1895,  do  not  aflford 
any  basis  for  the  plaintiff's  claim.  {Civil  liights  Cases^  109 
U.  S.  3;  Penal  Code,  §§  381,  383;  People  v.  King,  110  N. 
V.  427.)  The  interest  of  the  public  in  the  property  of  a 
racing  association  is  qualified  by  the  necessity  that  the  public 
submit  to  the  reasonable  rules  and  regulations  of  the  jockey 
club.  (L.  1895,  ch.  570 ;  Thomson  v.  U,  P.  P,  P,  Co.,  4 
Dill.  322;  Je7icks  v.  CoUmaii,  2  Sumn.  221;  IlaU  v.  De 
Cuir,  95  C.  S.  485  ;  Brown  v.  J/.  A  C  P.  Co,,  7  Fed.  Rep. 
51.)  A  person  in  the  situation  of  this  plaintiff  has  no  right, 
inchoate  or  other,  entitling  him  to  admission  to  the  grounds  of 
a  racing  association.  {Rex  v.  Benchers,  etc.,  4  J3.  &  C.  853  ; 
Parcel  v.  Bahj,  19  Abb.  [N.  C]  301.)  The  stewards  of  the 
'  jockey  club,  to  whom,  for  the  conservation  of  the  interest  of 
legitimate  racing,  the  widest  discretionary  powers  of  regula- 
tion have  been  committed  in  the  first  instance  by  the  legisla- 
ture, may  enforce  fairly  and  justly  a  proper  and  reasonable 
rule  of  racing.  {Corrigan  v.  C.  I.  J.  Chih,  20  X.  Y.  Supp. 
487 ;  Walker  v.  R,  P,  Co.,  5  Ohio,  38 :  Cooper  v.  Williams, 
4  Ohio,  253 ;  High  on  Injunctions,  ^  763.) 

Joseph  S.  Auerhach  for  appellants.  The  jockey  club,  under 
the  authority  conferred  upon  it  by  the  legislature,  may  exclude 
an  offender  against  its  rules  from  all  race  coui-ses  licensed  by 
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the  state  racing  commission.  {People  ex  7*el.  v.  Grant,  126 
N.  Y.  473 ;  liegina  v.  CocUurn,  4  El.  &  B.  82 ;  State  v.  Van 
Du  Sluia,  42  Minn.  129.)  The  legislature  having  delegated 
to  the  jockey  club  the  power  in  the  first  instance,  subject  to 
revision  by  the  state  racing  commission,  to  establish  rules  for 
racing,  the  reasonableness  of  any  rule  is  presumed.  {Slattery 
V.  Naylor,  L.  E.  [13  App.  Gas.]  449  ;  StaU  v.  Freemmi,  38 
K  H.  428  ;  Begina  v.  Edmonds,  4  El.  &  B.  993 ;  123  N.  Y. 
111.) 

Benjamin  F,  Tracy  for  respondent.  In  this  state  the  con- 
ducting of  horse  races  is  a  public  function  and  horse  races  are 
a  public  amusement,  in  which  every  citizen,  as  a  matter  of 
right,  is  entitled  to  participate.  (L.  1802,  ch.  44 ;  Van  Valhen- 
hurgh  V.   Torrey,  7  Gow.   252;  Gibbo7is  v.   Gouvemeur,  1 

^  Den.  170 ;  L.  1821,  ch.  193 ;  Penal  Gode,  §  352 ;  L.  1854,  ch. 

'269;  L.  1857,  ch.  558;  L.  1860,  ch.  523;  L.  1865,  ch.  155; 
L.  1870,  ch.  131 ;  L.  1887,  ch.  479;  L.  1895,  ch.  570;  Schii^ 
inan  v.  FovtWayne,  127  Ind.  109;  Morawetz  on  Priv.  Corp. 
§  1114;  Mxtnn  v.  Illinois,  94  U.  S.  113.)  Under  the  Civil 
Eights  Act  of  New  York  the  Morris  Park  race  course  is  a 
place  of  public  amusement  which  every  citizen,  against  whom 
there  is  no  reasonable  ground  of  objection,  has  the  right  to 
attend.  (L.  1895,  ch.  1042  ;  Gamin,  v.  Quinn,  164  Mass.  11 ; 
People  V.  King,  110  N.  Y.  418;  PeopU  v.  Budd,  117  N. 
Y.  1 ;  Morawetz  on  Priv.  Corp.  §  1114 ;  94  U.  S.  113.)  The 
action  of  the  stewards  of  the  jockey  club  in  ruling  the  plaintiff  off 
the  turf,  without  a  hearing,  was  unlawful  and  void,  because  there 
was  no  rule  authorizing  such  action.  (  Wachtel  v.  N.  W.  dc 
0,  B.  Society,  84  N.  Y.  28 ;  VataUe  v.  X.  1\  Z.  F,  cfe  W.  B. 
B.  Co.,  96  N.  Y.  49 ;  Be  Gellert  v.  Pool,  18  N.  Y.  S.  E. 
1008;  Wilson  v.  Wall,  6  Wall.  83;  Wikle  v.  Gibson,  1  H. 
L.  Ciis.  605  ;  Kountze  v.  Kennedy,  147  N.  Y.  124;  Derry  v. 
Peek,  L.  E.  [14  App.  Cas.]  337.)  The  right  of  a  person 
charged  with  an  offense,  conviction  of  which  may  deprive  him 
of  his  property  or  of  privileges,  to  be  notified  of  such  charge 
and  to  have  a  hearing  thereon  depends  not  upon  charter  or 
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by-law,  but  is  guaranteed  to  him  as  a  matter  of  common  law 
and  common  justice.    (Murdock  v.  Phillips  Academy^  12  Pick. 
243 ;  Innis  v.  Wylie,  1  C.  &  K.  257 ;  ^Yood  v.  Wood,  L.  K.  [9 
Exch.]  190 ;  ^YhiU  v.  BrownelL  2  Daly,  329  ;  Fritz  v.  Much 
62  How.  Pr.  69 ;  Watchel  v.  iT.  W,  <&  0.  B.  Society,  84  N.  Y. 
28  ;  Fisher  v.  Keene,  L.  R.  [11  Ch.  Div.]  353  ;  Lahouchere  v. 
Earl  of  Whamcliffe,  L.  R.  [13  Ch.  Div.]  346 ;  Louhat  v.  Le 
Hoy,  40  Hun,  546 ;  People  ex  rel.  v.  Medical  Socy.,  32  N.  Y. 
187.)   The  first  question  certified  to  this  court  by  the  Appellate 
Division  should  be  answered  in  the  negative.     {Atwater  v.  I)., 
Z.  cfe   W.  E,  R,  Co.,  48  K  J.  L.  55;  Dillon  on  Mun.  Coi-p. 
[3d  ed.]   §  423  ;  PeopU  v.  Marx,  99  N.  Y.  377  ;  Boyd  v.  U, 
S.,  116  U.  S.  616 ;  G.,  C.  cfe  S.  F,  R,  Co,  v.  Ellis,  165  U.  S. 
150;  Butchers'  Union  Co,  v.  Crescent  City  Co,,  111   U.  S. 
746  ;  Cnrran  v.  Galen,  152  N.  Y.  33.)     The  second  question 
certified  to  this  court  by  the  Appellate  Division  should  be 
answered  in  the  negative.     (Penal  Code,  §§  2,  7 ;  People  ex 
rel,  v.  Common  Coxincii  of  Troy,  82  N".  Y.  575  ;  la  re  Mann- 
ing^ 139  N.  Y.  446.)    The  jurisdiction  of  a  court  of  equity 
to  restrain  the  enforcement  of  the  resolution  of  the  stewards 
in  the  present  case  clearly  exists.     {Ihitchinson  v.  Lawrence, 
67  How.  Pr.  38 ;  ^Yh^te  v.  Brownell,  2  Daly,  329 ;  Olery  v. 
JBroxon,  51  How.  Pr.  92 ;  People  ex  rel,  v.  Alpha  Lodge,  13 
Misc.  Rep.  677 ;  Atwater  v.  D.,  L,  <&  ^Y.  R,  R.  Co,,  48  N. 
J.  L.  55  ;  Beddow  v.  Beddow,  L.  R.  [9  Ch.  Div.]  89,  92;  Q, 
II.  a  G.  M,  Co,  V.  Beall,  L.  R.  [20  Ch.  Div.]  501 ;  Bonnard 
V.  F'erryman,  L.  R.  [2  Ch.  Div.  1891],  269,  283 ;  Monson  v. 
Tiissaitds,  L.  R.  [1  Q.  B.  D.  1894],  671 ;  State  v.  Patterson-, 
37  S.  W.  Rep.  478.) 

Martin,  J.  To  a  clear  and  proper  comprehension  of  this 
oase  as  presented,  it  is  necessary  at  the  outset  to  understand 
precisely  what  is  before  us  and  how  far  we  are  authorized  to 
pass  upon  the  various  questions  determined  by  the  Special 
Term  and  learned  Appellate  Division. 

Section  190  of  the  Code  of  Civil  Procedure  confers  upon 
tlie  Court  of  Appeals  jurisdiction  to  review  every  actual  deter- 
59 
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inination  made  by  the  Appellate  Division  of  the  Supreme 
Court,  where  the  Appellate  Division  allows  the  same,  and  cer- 
tifies that  one  or  more  questions  of  law  have  arisen  which,  in 
its  oj)inion,  ought  to  be  reviewed  by  the  Court  of  Appeals, 
and  it  expressly  provides  that  in  such  a  case  the  appeal  brings 
up  for  review  the  question  or  questions  so  certified,  and  no 
other.  As  this  court  has  no  jurisdiction  except  such  as  is  con- 
ferred upon  it  by  statute  {Szuchy  v.  Ililhide  Coal  c6  hon 
Co.^  150  X.  Y.  219),  it  is  manifest  that  it  has  no  authority  to 
determine  any  of  the  questions  involved  except  those  certiiied 
for  that  purpose,  and,  consequently,  several  of  the  questions 
argued  by  the  respondent's  counsel  are  not  before  us.  Whether 
the  plaintiff  had  proper  notice  of  the  hearing  before  the 
jockey  club,  or  whether  his  violation  of  its  rules  was  estab- 
lished by  sufficient  or  competent  evidence,  are  not  before  this 
court,  as  neither  of  those  questions  was  certified  for  iu 
determination. 

When  exaniined  alone,  the  matters  certified  appear  to  be 
merely  abstract  questions,  such  as  the  court  will  not  decide. 
But,  although  they  are  not  as  definite  and  clear  as  they  should 
have  been,  yet,  when  considered  in  the  light  of  the  facts  and 
proceedings  shown  by  the  record,  we  are  inclined  to  the  view 
that  there  is  one  question  that  was  involved  in  the  decision  of 
the  Appellate  Division  which  is  sufficiently  presented. 

The  first  question  is  vague,  uncertain  and  unsatisfactory. 
A  question  certified  should  be  a  distinct  point  or  proposition 
of  law,  clearly  stated,  so  that  it  can  be  definitely  answered 
without  regard  to  other  issues  in  the  case  and  should  be  a 
question  of  law  only.  {Jewell  v.  Kntght^  123  U.  8.426,432; 
Dennhtoun  v.  Stewart^  18  IIow.  [U.  S.]  565;  Fire  Im^ 
Assn,  V.  Wicl'ham,  128  U.  S.  426.)  If  a  question  is  stated 
in  such  broad  and  indefinite  terms  that  it  will  admit  of  one 
answer  under  one  set  of  circumstances,  and  a  different  answer 
under  another  {Enfidd  v.  Jordan,  119  U.  S.  680,  691),  or  ii 
it  presents  merely  an  abstract  proposition,  and  no  facts  are  dis- 
closed in  the  record  which  show  that  it  arose  in  the  case,  the 
court    should    decline    to  answer    it.     (JIavemeyer  v.  Toica 
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County,  3  Wall.  [U.  S.]  294,  303.)  These  are  the  rules  estab- 
lished by  the  Supreme  Court  of  the  United  States  in  cases 
certified  to  that  court  upon  a  division  of  opinion  by  the 
judges  below,  and  state,  as  we  think,  the  correct  rules  which 
should  be  observed  by  the  Appellate  Division  in  certifying 
questions  to  this  court  under  the  provisions  of  section  190  of 
the  Code.  A  careful  study  of  this  case  has  led  us  to  the  con- 
clusion that  the  learned  Appellate  Division  intended  to  pre- 
sent to  this  court  for  its  determination  the  question,  first, 
whether  a  racing  association,  organized  under  the  law  of  1S95, 
can  arbitrarily  and  capriciously,  without  reason  or  sufiicient 
excuse,  exclude  a  person  from  attending  its  races  who  offers 
to  comply  with  the  reasonable  rules  of  the  association.  Such 
being  its  purpose,  while  perhaps  it  might  be  answered  in  the 
negative,  still  it  clearly  falls  within  the  condemnation  of  the 
foregoing  rules.  Moreover,  the  decision  of  the  Appellate 
Division  shows  that  that  question  was  not  determined  by  it, 
but  that  the  case  was  decided  upon  other  grounds,  which  are 
presented  by  the  second  question.  Under  these  circum- 
stances, we  think  the  jurisdiction  of  this  court  to  pass  upon  the 
first  question  is  at  least  doubtful,  and  that  it  ought  not  to  be 
answered. 

Therefore,  the  only  question  we  are  required  to  consider  is 
the  second  one.  If  correctly  understood,  its  fair  purport  is 
whether,  under  the  law,  the  decision  of  the  jockey  club  ruling 
the  plaintiff  off  the  turf  for  his  disobedience  of  its  reasonable 
rules  and  regulations,  justified  the  Westchester  Racing  Asso- 
ciation in  excluding  him  from  its  grounds  when  races  open  to 
the  public  generally  were  being  held,  although  he  at  the  time 
tendered  compliance  with,  and  expressed  a  willingness  in  the 
future  to  conform  to,  the  rules  and  regulations  of  the  associa- 
tion, including  those  of  the  jockey  club. 

It  is  to  be  observed  that  the  only  legal  right  the  Westches- 
ter Racing  Association  possessed  to  conduct  races  for  any 
stake  or  reward  was  under  and  by  virtue  of  a  license  issued  by 
the  racing  commission  pursuant  to  the  statute  of  1895.  As 
that  statute  expressly  required  every  such  license  to  contain  a 
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condition  that  all  running  races  or  running  race  meetings  con- 
ducted thereunder  should  be  subject  to  the  reasonable  rules 
and  regulations  of  the  jockey  club,  it  follows  that  by  the  stat- 
ute the  right  to  conduct  such  races  was  made  subject  to  and 
required  to  be  exercised  in  conformity  with  the  rules  and  regu- 
lations thus  made.  Manifestly,  under  the  statute,  the  West> 
Chester  Racing  Association  and  its  patrons  were  as  much 
subject  to  those  rules  as  they  would  have  been  if  incorporated 
into  and  actually  made  a  part  of  the  act.  Thus  the  right  to 
establish  and  conduct  races  in  this  state  was  a  limited  one, 
dependent  upon  the  consent  of  the  racing  commission,  to 
which  was  added  the  further  condition  that  all  running  races 
and  running  race  meetings  should  be  governed  by  those  rules. 
The  association  could  legallj''  appoint  and  maintain  its  races, 
only  upon  the  condition  that  it  comj)lied  with  them.  On  tlie 
other  hand,  a  person  who  frequented  such  races  had  only  a 
qualified  right  to  be  present.  When  the  plaintiff  became  a 
patron  of  races  conducted  under  this  act,  he  subjected  himself 
to  the  control  of  the  statute  and  the  rules  of  the  jockey  club. 
It  was  upon  condition  that  he  should  be  governed  by  and  sub- 
ject to  the  liabilities  and  penalties  prescribed  by  them  that  he 
acquired  a  right  to  attend.  By  attending  he  voluntarily 
incurred  the  liability  of  being  ruled  off  the  turf  in  case  he 
was  guilty  of  corrupt,  fraudulent  or  improper  practices,  or  of 
any  other  conduct  which,  under  the  rules,  justified  it.  Under 
the  provisions  of  the  statute  and  its  license  the  Westchester 
Racing  Association  was  bound  to  obey  those  rules  by  refusing 
the  plaintiff  admission  to  its  races  after  he  was  ruled  off  the 
turf,  or  forfeit  all  rights  under  its  license. 

The  decision  of  the  learned  Appellate  Division  seems  to 
have  been  based  solely  upon  the  ground  that  these  rules,  so 
far  as  they  provided  that  a  person  might  be  ruled  off  the  turf, 
were  unreasonable  and  invalid.  The  conclusion  that  they 
were  invalid  was  founded  upon  the  theory  that  the  racing 
association  was  a  corporation  organized  for  a  public  purpose, 
enjoyed  a  public  francliise,  and,  therefore,  the  public  had  an 
interest  which  required  the  corporation  to  admit  to  its  races 
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all  persons  who  applied  for  admission  and  paid  the  entrance 
fee  charged.     We  think  this  position  cannot  be  sustained.     If 
the  learned  Appellate  Division  was  correct  in  holding  that  the 
Westchester  Kacing  Association  was  a  corporation  organized 
for  a  public  purpose  and  enjoyed  a  public  franchise,  then  it  is 
plain  tliat  the  legislature  possessed  authority  to  determine  and 
direct  the  conditions  upon  which  it  sliould  exercise  the  rights 
thus  conferred  upon  it.     {People  v.  King^  110  N.  Y.  418 ; 
PeapU  V.  Budd,  117  N.  Y.  1 ;  People  v.  Ewer,  141  N.  Y. 
129  ;  People  ex  rel  v.  Warden,  144  N.  Y.  529  ;  People  v. 
Havjior,  149  N.  Y.  195.)     That  the  legislature  was  authorized 
to  confer  upon  a  corporation  organized  under  the  statutes  of 
the  state  power  to  regulate  all  races  which  should   be  con- 
ducted under  its  rules  and  a  license  granted  by  public  officers 
of  the  state,  is  not  and  cannot  be  successfully  denied.     The 
law  conferring  the  power  upon  the  Westchester  Racing  Asso- 
ciation to  exclnde  from  its  races  any  person  who  had  been 
ruled  off  the  turf  by  the  jockey  club,  in  no  way  invaded  any 
right  of  the  plaintiff,  who  was  not  a  member  of  the  associar 
tion  and  had  no  property  rights  in  it.     Such  legislation   vio- 
lated no  contract,  took  away  no  property  and  interfered  with 
no  vested  right.     Thus,  it  is  quite  obvious  that  these  rules 
could  not  be  regarded  as  invalid,  unless  they  were  unreason- 
able, for,  as  we  have  already  seen,  tliey  were  adopted  anterior 
to  the  passage  of  the  act  of  1895,  and  that  act  expressly 
recognized  their  existence  and  validity,  so  far  as  they  were 
reasonable,  and  made  them  applicable  to  all  races  held  under  it. 
Tliis  brings  us  to  the  consideration  of  the  reasonableness  of 
the  rules.     At  the  time  of  their  adoption  the  stewards  of  the 
jockey  club  believed  that  corrupt  practices  prevailed  upon 
tlie    turf,  in  consequence  of   the  willful  mismanagement  of 
jockeys  who  had  received  presents  from  persons  other  than 
the  owners  of  the  horses  they  rode.    To  prevent  a  continuance 
of  those  practices  they  adopted  a  rule  forbidding  such  presents. 
The  obvious  purpose  of  the  act  of  1895  was  to  permit  honest 
and  legitimate  racing,  and  prevent  the  evils  which  had  pre- 
viously" attended  that  class  of  amusements.    Although  it  author- 


462  Grannan  v.  "Westchester  Racing  Assn.        [Oct., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  153. 

ized  horse  racing,  it  was  intended  to  guard  and  restrict  it  so 
as  to  prohibit  the  abuses  that  had  hitherto  existed.  To  accom- 
plish that  end  a  state  racing  commission  was  created,  and  the 
jockey  chib  was  practically  made  the  supervisor  of  all  run- 
ning races  and  running  race  meetings,  with  power  to  make  such 
reasonable  rules  and  regulations  as  it  might  from  time  to  time 
deem  proper  for  their  control. 

Considering  the  corrupt  practices  which  formerly  prevailed, 
that  the  purpose  of  the  statute  and  rules  of  the  club  was  to 
prevent  their  continuance,  and  that  the  rules  were  in  effect 
adopted  by  statute  and  made  applicable  to  all  racing  associa- 
tions organized  under  it,  it  is  manifest  that  the  rules  whicli 
permitted  the  jockey  club  to  exclude  a  person  guilty  of  dis- 
honest practices,  or  of  a  willful  breach  of  its  rules,  from  races 
conducted  by  associations  subject  to  them,  cannot,  as  a  matter 
of  law,  be  held  unreasonable. 

Moreover,  if  the  rules  were  unreasonable  the  state  racing 
commission  might  have  modified  or  abrogated  them,  and  as  no 
such  application  was  shown  to  have  been  made,  that  they  were 
60  will  not  be  assumed,  the  presumption  being  that  they  were 
reasonable,  and  the  burden  was  upon  the  plaintiflE  to  show  the 
contrary.  {Mayor  v.  B.  i?.,  K  B,  dh  B,  B.  B.  Co.,  133  N. 
T.  104,  111.) 

We  think  the  illustrations  drawn  by  the  learned  justice  who 
wrote  the  opinion  of  the  Appellate  Division  from  the  law 
relating  to  common  carriers  or  managers  of  places  of  public 
amusement  have  no  bearing  upon  the  question  under  considera- 
tion. In  the  cases  cited  the  public  possessed  certain  legal  rights, 
and  certain  duties  were  imposed  by  law,  which  were  required  to 
be  observed  by  such  carriers  and  managers.  In  this  case  the 
law  expressly  provided  that  the  license  which  gave  the  asso- 
ciation the  right  to  hold  races  could  be  granted  only  upon  the 
condition  that  they  were  to  be  subject  to  the  rules  of  the  club. 
Thus,  in  the  cases  cited  by  the  learned  justice,  the  law  estab- 
lished the  public  right  which  was  demanded,  while  under  the 
statute  of  1895  the  right  of  the  public  was  a  limited  one,  and 
in  all  respects  subject  to  those  rules,  which  were  given  the 
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effect  and  force  of  a  public  statute.     Between  these  cases 
there  is  a  clear  and  obvious  distinction. 

Nor  do  we  think  the  decision  of  tlie  Appellate  Division, 
that  a  temporary  exclusion  upon  the  occasion  when  the  rules 
were  violated  was  the  only  penalty  that  could  be  inflicted, 
can  or  ought  to  be  sustained.  It  is  plain  that  the  exclusion 
from  the  race  track  of  an  offender,  for  only  the  particular  day 
on  which  he  violated  tlie  rules,  would  not  reach  the  evil.  Such 
a  violation  would  not  be  likely  to  be  discovered  at  the  time, 
and,  hence,  no  punislmient  could  follow.  Even  if  it  was  dis- 
covered the  punishment  would  not  be  commensurate  to  the 
offense.  It  may  be  that  punishment  by  a  permanent  exclu- 
sion from  all  races  conducted  under  the  rules  of  the  jockey 
club  is  severe,  and,  yet,  the  offense  is  a  serious  one,  meriting 
condemnation,  and  a  severe  punishment  was  necessary  to  pre- 
vent fraudulent  and  dishonest  practices. 

That  the  plaintiff  was  aware  of  the  existence  of  these  rules 
was  found  by  the  Special  Term  upon  evidence  which  author- 
ized that  conclusion.  He,  therefore,  must  have  known  that  if 
he  committed  a  willful  breach  of  the  rules,  or  was  guilty  of 
corrupt  or  dishonest  practices,  he  might  be  excluded  from  the 
turf. 

By  the  rules  of  the  jockey  club,  its  stewards  were  invested 
with  power  to  deal  with  all  matters  relating  to  racing  even 
where  no  special  penalty  was  provided,  were  authorized  to 
rule  a  delinquent  or  transgressor  off  the  turf,  and  cases  not 
specially  provided  for  were  to  be  determined  by  them  as  they 
deemed  just  and  in  conformity  with  the  rules  of  racing. 
Thus,  there  was  conferred  upon  the  stewards  of  the  jockey 
club  jurisdiction  to  deal  with  all  offenses  against  its  rules  or 
the  usages  of  the  turf,  and  they  were  clothed  with  a  discre- 
tion as  to  the  character  and  extent  of  the  punishment  to  be 
inflicted.  This  discretion  was  limited  only  by  law  and  the 
reasonable  restrictions  contained  in  the  rules. 

Jockeys  were  expressly  forbidden  to  receive  presents  from 
any  person  other  than  the  owners  of  the  horses  they  rode,  and 
any  person  who  aided  or  abetted  in  any  breach  of  the  orders 
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of  the  stewards,  or  who  gave,  oflEered  or  promised,  directly 
or  indirectly,  any  bribe  to  a  jockey  might  be  ruled  off.  That 
the  plaintiff  made  to  a  licensed  jockey  a  present  of  five  hun- 
dred dollars,  and  offered  a  like  amount  to  another,  were  estab- 
lished and  not  denied.  Such  acts  were  plainly  prohibited  by 
the  rules.  That,  by  doing  so,  the  plaintiff  aided  and  abetted 
the  jockey  in  breaking  them  is  quite  clear.  Moreover,  that 
the  making  of  such  a  present  was  intended  as  an  indirect 
bribe  to  the  jockey,  there  can  be  little  doubt.  At  least,  the 
facts  were  such  as  to  justify  the  stewards  in  finding  that  that 
was  the  character  of  the  transaction.  It  was  the  plain  duty 
of  the  club  to  prevent  dishonesty  on  the  part  of  its  jockeys, 
and  corrupt  and  illegal  practices  on  the  part  of  those  who 
attended  races  conducted  under  its  rules.  An  important,  if 
not  the  principal,  method  of  enforcing  obedience  to  its  rules 
and  the  usages  of  the  turf,  was  the  usual  one  of  ruling  the 
delinquent  off  the  track.  Some  penalty  was  necessary  to 
compel  due  and  proper  obedience,  and  it  is  quite  clear  that 
the  one  provided  was  the  most  efficient,  if  not  the  only  one 
that  would  secure  that  result. 

These  considerations  lead  us  to  the  conclusion  that  the  rules 
and  regulations  of  the  jockey  club  were  reasonable  and  valid; 
that  the  stewards  of  the  club  had  authority  to  rule  the  plain- 
tiff off  the  turf,  and,  consequently,  that  the  order  of  the 
Special  Term  was  right  and  should  have  been  affirmed  unless 
the  respondent's  contention  that  he  had  an  absolute  right,  by 
virtue  of  the  provisions  of  chapter  1042  of  the  Laws  of  1895, 
to  attend  the  races  held  by  the  association,  can  be  sustained. 
That  statute  provides:  "Section  1.  That  all  persons  within 
the  jurisdiction  of  this  state  shall  be  entitled  to  the  full  and 
equal  accommodations,  advantages,  facilities  and  privileges  of 
inns,  restaurants,  hotels,  eating-liouses,  bath-houses,  barber- 
shops, theatres,  music  halls,  public  conveyances  on  land  and 
water,  and  all  other  places  of  public  accommodation  or  amuse- 
ment, subject  only  to  the  conditions  and  limitations  established 
by  law  and  applicable  alike  to  all  citizens.  §  2.  That  any 
person  who  shall  violate  an^of  the  provisions  of  the  foregoing 
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section  by  denying  to  any  citizens,  except  for  reesons  appli- 
cable alike  to  all  citizens  of  every  race,  creed  or  color,  and 
regardless  of  race,  creed  and  color,  the  full  enjoyment  of  any 
of  the  accommodations,  advantages,  facilities  or  privileges  in 
said  section  enumerated,  or  by  aiding  or  inciting  such  denial, 
shall  f<jr  every  such  offense  forfeit  and  pay  a  sura  not  less 
than  one  hundred  dollars  nor  more  than  live  hundred  dollars 
to  the  person  aggrieved  thereby.     *     *     *  " 

This  statute  in  its  essential  particulars  is  like  the  act  of 
Congress,  known  as  the  Civil  Rights  Act,  which  was  under 
consideration  in  the  Civil  liighta  Cases  (109  U.  S.  3).  In 
those  cases  the  court,  in  substance,  said  that  the  purpose  of 
that  law  was  not  to  declare  that  all  persons  should  be  entitled 
to  the  full  and  equal  enjoyment  of  the  advantages  mentioned 
in  the  statute,  but  that  such  enjoyment  should  not  be  subject 
to  any  conditions  which  were  applicable  only  to  citizens  of  a 
particular  race  or  color. 

We  think  the  purpose  of  the  statute  now  under  considera- 
tion was  to  declare  that  no  person  should  be  deprived  of 
any  of  the  advantages  enumerated,  upon  the  ground  of 
race,  creed  or  color,  and  that  its  prohibition  was  intended  to 
apply  to  cases  of  that  character,  and  to  none  other.  It  is 
plain  that  the  legislature  did  not  intend  to  confer  upon  every 
person  all  the  rights,  advantages  and  privileges  in  places  of 
amusement  or  accommodation,  which  might  be  enjoyed  by 
another.  Any  discrimination  not  based  upon  race,  creed  or 
color  does  not  fall  within  the  condenmation  of  the  statute. 
Neither  the  statute  authorizing  the  holding  of  races  or  race 
meetings,  nor  the  rules  of  the  jockey  club,  made  any  such  dis- 
tinction, as  the  penalties  for  a  breach  of  the  rules  of  the  club 
or  of  the  usages  of  the  turf  are  api)licable  to  all  alike. 

Besides,  the  rights  conferred  by  chapter  1042  are  expressly 
made  subject  to  any  conditions  or  limitations  established  by 
law  which  are  applicable  alike  to  all  citizens.  In  this  case, 
the  statute  authorizing  races  and  practically  adopting  the  rules 
of  tlie  jockey  ciub,  has  sul)jected  the  right  to  hold  races  to 
certain  conditions  and  limitations,  which  are  not  based  upon 
59 
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race,  creed  or  color,  but  are  applicable  to  all  alike.  Therefore, 
it  is  clear  that  this  statute  conferred  upon  the  plaintiff  no 
right  which  entitled  him  to  admission  to  the  grounds  of  the? 
racing  association  after  he  had  been  properly  ruled  off  the 
track,  and  that  the  refusal  of  the  association  to  admit  him  was 
not  in  conflict  with  its  provisions. 

Thus  we  are  led  to  the  conclusion  that,  under  the  law,  the 
decision  of  the  jockey  club  ruling  the  plaintiff  off  the  turf  for 
his  disobedience  of  its  reasonable  rules  and  regulations  justi- 
fied the  Westchester  Racing  Association  in  excluding  him 
from  its  grounds  when  races  open  to  the  public  generally 
were  being  held,  although  he  at  the  time  tendered  compliance 
with  and  expressed  a  willingness  in  the  future  to  conform  to 
the  rules  and  regulations  of  the  association,  including  those 
of  the  jockey  club. 

It  follows  that  the  first  question  should  not  be  answered  ; 
that  the  second  question  should  be  answered  yes:  that  the 
order  appealed  from  should  be  reversed  and  the  order  of  the 
Special  Term,  denying  the  plaintiff's  application  for  an 
injunction  and  vacating  the  temporary  injunction  that  had 
been  granted,  should  be  affirmed,  with  costs  to  the  defendants 
in  ail  the  courts. 

All  concur,  except  Gray,  J.,  absent. 

Ordered  accordingly. 


John  Corse  et  al.,  as  Trustees  under  the  Will  of  Henrt 
Corse,  Deceased,  Respondents,  v.  Sarah  M.  .Chapman 
et  al..  Impleaded,  etc.,  Appellants. 

1.  AcTiOTf  FOR  Construction  of  Wn^L,  kot  an  Action  for  Partition. 
An  action  broiip:ht  by  testamentary  trustees  to  construe  a  wiU  which 
directs  them  to  divide  the  estate  into  shares,  in  which  they  simply  seek 
to  perfect  the  trust  estates  or  shares  claimed  to  have  been  created  by  the 
will,  under  the  advice  and  with  the  assistance  of  the  court,  is  not  an  action 
for  partition. 

2.  Estate  in  Remainder  —  Time  op  Vesting.  The  law  favors  the 
vesting  of  estates;  and  the  words  "  from  and  after"  or  like  expressions  as 
relating  to  the  termination  of  the  life  estate  do  not  postpone  the  Testing 
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of  the  estate  in  remainder  until  the  death  of  the  life  tenant,  but  rather 
refer  to  the  period  when  the  remainderman  would  become  entitled  to  the 
estate  in  possession. 

3.  Will  Construed.  The  will  of  a  testator  having  eight  children  gave 
the  residuary  real  estate  to  the  executors  in  trust  to  divide  into  eight 
equal  parts,  being  one  share  for  the  use  of  each  child,  and  to  pay  over  to 
each  the  income  of  his  or  her  share  during  life,  and  stated  that  "on  the 
death  of  any  child,  then  the  said  trust  as  to  his  or  her  said  one-eighth 
share  shall  cease,  and  I  then  devise  the  said  share  to  my  grandchild  or 
grandchildren  who  may  be  the  lawful  issue  of  my  said  child  so  dying, 
and  to  his,  her  or  their  heirs  and  assigns  forever."  The  will  further 
stated  that  this  devise  was  to  be  construed  so  as  to  open  and  let  in  any 
grandchildren  bom  after  the  testator's  death,  and  that  in  the  event  of  the 
death  of  any  of  the  testator's  children  without  issue,  then  the  share  so  set 
apart  for  the  use  of  such  child  should  be  subdivideti  among  the  testator's 
children  then  living  and  the  income  therefrom  paid  to  the  respective 
children  for  life.  The  testator's  eight  children  survived  him  and  were  liv- 
ing, and  several  of  them  had  issue  who  were  also  living,  at  the  time  the 
will  was  construed.  Held,  that  eight  separate  and  legal  trust  estates  wer^ 
created  and  are  now  in  existence;  that  each  of  the  grandchildren  became 
vested  at  the  testator's  death  with  an  absolute  estate  in  remainder  in  the 
share  of  his  or  her  parent,  subject  to  the  contingency  of  opening  to  let 
in  any  grandchildren  born  after  the  testator's  death;  that  as  to  the  shares 
of  the  testator's  children  having  issue,  the  fee  vested  at  the  moment  of  the 
testator's  death  in  the  grandchildren,  subject  to  the  life  estate  of  the 
parent;  and  that  there  was  no  unlawful  suspension  of  the  power  of 
alienation  for  more  than  two  lives  even  as  to  the  shares  of  such  children 
of  the  testator  as  might  die  without  issue. 

4.  Alienable  Life  Estate.  The  will  gave  the  testatoi^'s  widow  a 
life  estate  in  certain  realty,  which  on  her  death  was  to  come  into  the  trust. 
Held,  that  this  did  not  create  an  unlawful  suspension  of  the  power  of 
alienation,  as  the  life  estate  had  no  connection  with  the  trusts  created  by 
the  will,  and  was  alienable  at  any  time  by  the  widow. 

5.  Power  to  Sell.  The  will  gave  an  express  power  to  the  executors 
and  trustees  to  sell  the  testator's  unimproved  and  unproductive  real  estate, 
but  did  not  provide  in  terms  for  a  power  to  sell  his  productive  real  estate. 
Jit  id,  on  reading  the  will  as  a  whole,  that  the  duty  imposed  upon  the 
executors  as  trustees  to  divide  the  real  estate  into  equal  shares  carried 
with  it  the  implied  power  to  sell  the  productive  real  estate  for  the  pur- 
pose of  apportioning  the  prescribed  shares,  under  the  supervision  of  the 
court  as  to  details. 

6.  Scope  of  Subsidiary  Trust.  A  codicil  directed  that  the  income  of 
the  one-eighth  share  of  the  estate  apportioned  for  the  use  of  the  testator's 
son  H.,  or  so  much  thereof  as  might  be  necessary,  should  be  applied  for 
the  education  and  support  of  H.'s  children  during  his  lifetime,  and  stated 
that  in  the  stead  of  the  executors  named  in  the  will  as  trustees  "  so  far  as 
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relates  to  the  snid  share  only,  I  do  hereby  nominate,  constitute  and  appoint 
my  said  son  H.  trustee  of  said  share.'*  Held,  that  the  share  of  which  H. 
was  made  trustee  was  the  one- eighth  of  the  net  income  of  the  estate,  and 
not  one-eighth  of  the  testator's  real  estate. 

7.  Res  Ad  judicata.  A  decision  of  a  surrogate  construing  a  testa- 
mentary disposition  of  personal  property  is  not  res  adjudieata  in  an  action 
for  the  construction  of  the  will  in  reference  to  the  real  estate. 

Corse  V.  Chapman,  91  Hun,  642,  affirmed. 

(Argued  June  16,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  December  18, 
1895,  denying  a  motion  for  a  new  trial,  under  section  1001  of 
the  Code  of  Civil  Procedure. 

The  nature  of  the  action  ancj  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  C.  lieddy  for  appellants.  From  the  time  of  the 
death  of  the  testator,  the  power  of  conveying  an  absolute  fee 
in  possession  was  susj)ended,  as  to  his  improved  real  estate 
for  a  certain  period  of  time,  and  the  query  of  fact  is,  "  was  it 
for  more  than  two  lives  in  being  at  the  death  of  the  testator, 
and  was  such  his  intent."  (1  R.  S.  773,  §  1 ;  L,  1896,  ch. 
547,  §§  30,  32;  140  N.  Y.  516;  Genet  v.  inmt,  113  K.  Y. 
158;  Vail  v.  Vail^  4  Paige,  317.)  There  are  no  legal  trust 
estates  now  in  existence.  {Cuthbert  v.  C/iauvef,  136  X.  Y.  331 ; 
18  Barb.  467 ;  Ge7iet  v.  Hunt,  113  N.  Y.  172 ;  Corse  v.  Oorse-y 
144  N.  Y.  572.)  Assuming,  however,  that  eight  separate  trust 
estates  do  now  exist,  the  will  suspends  the  power  of  aliena- 
tion unlawfully.  {Ballet/  v.  Baile]/,  97  X.  Y.  460  ;  Parts  v. 
JWl'8,  9  Paige,  107;  Amorf/  v.  Zo/v/,  9  N.  Y.  403;  W(fod 
v.  Wood,  5  Paige,  596;  Schettkr  v.  Smith,  41  X.  Y.  328; 
Wardw.  Ward,  105  X.  Y.  75;  Surdam  v.  Cornell,  116  X. 
Y.  305;  Monaniue  v.  Monarque,  80  X.  Y.  320;  Locke  v. 
R  Z.  tG  r.  Co.,  140  X.  Y.  185 ;  Tllden  v.  Green,  130  X.  Y. 
50.)  If  the  will  (embracing  the  entire  scheme  of  the  testa- 
tor), of  w^hicli  the  codicil  is  a  part,  be  held  valid,  then  remains 
only  the  question  of  the  construction  of  the  codicil,  as  to 
which  we  contend   that   Henry  Corse,  Jr.,  is  trustee  after 
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division  had,  not  alone  of  the  income,  but  of  the  corpus  of  a 
share.     {In  re  Verplanck^  91  N.  Y.  449.) 

Geo.  C,  Blanhe  for  respondents.  Neither  the  whole  nor  any 
part  of  the  testator's  will  is  void.  (  Vanderpoel  v.  Loew^ 
112  N.  Y.  167;  Baileij  v.  Bailey,  97  N.  Y.  470;  Harrison 
V.  Harrison,  36  N.  Y.  543 ;  Kennedy  v.  Hcry,  105  N.  Y,  134 ; 
Cross  V.  U,  S.  T.  Co,,  131  N.  Y.  339 ;  Hogers  v.  Rogers,  111 
N".  Y.  228.)  Henry  Corse,  Jr.,  is  not  appointed  by  the  codicil 
trustee  of  the  corpus  of  one-eighth  of  testator's  real  estate, 
hut  only  trustee  of  the  income  thereof  for  the  benefit  of  his 
children.  {Corse  v.  Corse,  72  Hun,  39.)  Each  of  the  grand- 
children became  vested  with  an  absolute  estate  in  remainder 
in  the  share  of  his  or  her  parent.  (2  Jarman  on  Wills  [6th  ed.], 
1402 ;  Carpenter  v.  SchermerJwm.,  2  Barb.  Ch.  314 ;  Moore 
V.  Lyons,  25  Wend.  119;  Scott  v.  Gurnsey,  48  N.  Y.  106; 
Barnes  v.  Provost,  4  Johns.  61 ;  Ackerman  v.  Gorton,  67 
X.  Y.  m-,  Byrnes  v.  Stilwell,  103  N.  Y.  453;  Nelson  v. 
JiusseU,  135  K.  Y.  137 ;  Loio  v.  Harmony,  72  N.  Y.  408 ; 
Embury  v.  Sheldon,  68  N.  Y.  227.) 

George  G.   Dutcher,  guardian  ad  litem,  for  respondents. 
In   all  cases  of  doubt  that  construction  should   be  adopted 
which  will  sustain  the  will  without  doing  violence  to  its  lan- 
guage.    {Post  v.  Hover,  33  X.  Y.  593,  601 ;  Mason  y.  Jones, 
2  Barb.  229  ;  2  N.  Y.  306 ;  3  X.  Y.  375 ;  Pu  Bois  v.  Bay, 
35    N.  Y.   163;  Lire    Verplanch,  91  N.  Y.  443;    Weeks  v. 
Cormcell,  104  N".  Y.  325.)     Tlie  gift  of  the  liouse  No.  80 
Jane  street  is  not  to  count  for  a  life  in  ascertaining  whether 
testator  tied  up  his  property  for  more  than  two  lives  in  being 
at  the  creation  of  the  trust.     {Bailey  v.  Bailey,  97  N.  Y.  460.) 
If  the  devise  over,  in  the  event  of  the  death  of  any  or  either 
of   testator's  children  without  issue,  is  bad,  because  of  a  possi- 
bility of  an  illegal  suspension,  it  is  submitted  that  the  illegal 
part  can  be  cut  out,  and  still  the  provision  for  his  children  and 
grandchildren  can  remain  and  be  carried  out.     It  is  no  valid 
objection  to  the  limitation  that  it   is   in   favor  of  unascer- 
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tained  persons,  the  unborn  issue  of  the  testator.  {Gilman  v. 
JReddhigton^  2^  N.  Y.  9 ;  Harrison  y.  Hai^ison^  36  N.  Y. 
543;  Van  VechteriY,  Van  Fl^^A^<?w,  8  Paige,  104 ;  Trmngx. 
Be  Kay,  9  Paige,  521;  Kennedy  v.  Hoy,  105  N.  Y.  134; 
Van  Schuyver  v.  Mulford,  59  N.  Y.  420  ;  Benedict  \\  Well, 
98  N.  Y.  460 ;  Maniee  v.  Manlce,  43  N.  Y.  303 ;  Kmx  v. 
«A>/i^*,  47  N.  Y.  389 ;  Tllden  v.  Green,  130  X.  Y.  50 ;  Und^r- 
wood  V.  Curtis,  127  N.  Y.  542  ;  Savage  v.  Burnham,  17  N.  Y. 
561.)  The  grandchildren  who  were  living  at  the  death  of  the 
testator,  or  are  now  living,  had  and  have  vested  remainders, 
subject  to  let  in  after-born  children.  (1  R.  S.  123,  §  13 ;  Tag- 
gart  v.  Murr^ay,  53  X.  Y.  233 ;  Jenkins  v.  Fahey,  73  X.  Y. 
355  ;  Mead  v.  Mitehell,  17  N.  Y.  210  ;  Moore  v.  Littd,  41 K 
Y.  m ;  8mitK  v.  Scholtz,  68  N.  Y.  41 ;  WiUon  v.  WldU,  109 
N.  Y.  59;  Moore  v.  Lyons,  25  Wend.  119;  Livingston  v. 
Greene,  52  N.  Y.  118;  iYt'Z^^/i  v.  liussell,  135  N.  Y.  137; 
&'c>^^  V.  Guernsey,  48  N.  Y.  106;  Z<?w?  v.  Harmony,  72  N. 
Y.  408  ;  Mitchell  v.  /r;i<//>/?,  54  Hun,  500  ;  124  X.  Y.  654.) 

Bartlett,  J.  This  is  an  action  to  construe  the  will  and  codi- 
cil of  Henry  Corse,  deceased,  a  former  resident  of  the  city  of 
New  York. 

The  learned  judge  at  Special  Term  held,  very  properly,  that 
this  is  not  an  action  for  partition,  as  the  trustees  simply  seek 
to  perfect  the  eight  trust  estates  or  shares  claimed  to  have 
been  created  by  the  will,  under  the  advice  and  with  the 
assistance  of  the  court. 

The  second  subdivision  of  the  will  creates  the  eight  trust 
shares  and  the  appellants  attack  the  validity  of  these 
provisions. 

The  personal  estate  of  the  testator  is  not  involved  on  this 
appeal,  and  we  are  asked  to  determine  the  status  of  the  real 
estiite  only. 

The  testator  left  a  widow  (since  deceased)  and  eight 
children,  all  of  whom  are  living,  and  all  but  two  (Harriet  L 
and  Amelia  A.  Corse)  are  married,  and  have  issue  now  living. 

The  testator  gives,  devises  and  bequeaths  to  his  executors 
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the  residue  of  his  estate,  real  and  personal,  to  liold  the  same 
upon  the  trusts,  terms  and  conditions,  to  wit : 

To  divide  the  same  into  eight  equal  parts,  being  one  share 
for  the  use  of  each  one  of  his  eight  children,  and  to  pay  over 
to  each  the  net  income  of  his  or  her  share  during  life. 

The  will  then  provides  as  follows,  viz. :  "  On  the  death  of 
any  child,  then  tlie  said  trust  as  to  his  or  her  said  one-eightli 
share  shall  cease,  and  I  then  devise  the  said  share  to  my  grand- 
child or  grandchildren  who  may  be  the  lawful  issue  of  my 
said  child  so  dying,  and  to  his,  her  or  their  heirs  and  assigns 
forever.  This  devise  is  to  be  construed  so  as  to  open  and  let 
in  any  grandchild  or  grandchildren  born  after  my  death  to 
take  under  the  same.  In  the  event  of  the  death  of  any  or 
either  of  my  said  children  without  lawful  issue,  then  I  direct 
that  the  share  so  set  apart  for  the  use  of  sucli  child  shall  be 
subdivided  and  allotted  into  as  many  parts  or  shares  as  there 
may  be  children  of  mine  then  living,  aaivthe  same  shall  be 
deemed  added  to  said  shares  proporticpo^:ely,  severally  and 
respectively,  and  the  rents  and  incoii-^'^Ji  ;refrom  added  and 
l>aid  to  my  said  several  and  respe^n^oDpsurviving  children 
during  his  or  her  life." 

The  appellants'  position  is,  in  brief,  that  there  are  no  legal 
trust  estates  now  in  existence ;  that,  assuming  they  do  exist, 
the  power  of  alienation  is  unlawfully  suspended. 

We  are  of  opinion  that  eight  separate  and  legal  trust  estates  • 
were  created  by  the  will,  and  that  each  of  the  grandchildren 
became  vested  with  an  absolute  estate  in  remainder  in  the 
share  of  his  or  her  parent,  subject  to  the  contingency  of  open- 
ing to  let  in  any  grandchild  or  grandchildren  born  after  the 
testator's  death. 

As  to  the  shares  of  testator's  children  having  issue,  it  is 
clear  that  the  fee  vested  at  the  moment  of  testator's  death  in 
the  grandchildren,  subject  to  the  life  estate  of  the  parent,  and 
upon  the  death  of  such  issue  the  parent  surviving  would 
undoubtedly  take  under  the  Statute  of  Descent. 

It  is  a  well-settled  principle  of  construction  that  the  law 
favors  the  vesting  of  estates  and  that  the  words  "  from  and 
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after,"  or  like  expressions  as  relating  to  the  termination  of 
the  life  estate, do  not  postpone  the  vesting. of  the  estates  in 
remainder  until  the  death  of  the  life  tenant,  but  rather  refer 
to  the  period  when  the  remaindermen  would  become  entitled 
to  the  estates  in  possession.  {Livingston  v.  Gt'eetie^  52  N. 
Y.  118 ;  Taggart  v.  Murray^  53  X.  Y.  233 ;  Ackennan  v. 
Gorton,  67  N.  Y.  63;  Bynu%  v.  StilweU,  103  K  Y.  453; 
^'^€lson  V.  Russell,  135  N.  Y.  137.) 

The  language  of  the  will  we  are  now  considering  does  not 
remove  it  from  the  principle  laid  down  in  the  foregoing  cases. 

The  will  provides  that  on  the  death  of  any  child  the 
testator  "  then  "  devises  the  share  to  the  issue  of  the  child  so 
dying.  The  word  "  then,"  is  not  an  adverb  relating  to  time, 
but  means  "  in  that  event,"  and  the  present  vesting  of  the 
estates  in  remainder  is  clearly  contemplated  by  the  scheme  of 
the  will. 

The  learned  co  -isel  for  the  appellants  insists  that  even  if 
the  trust  estates  an;>alid  where  grandchildren  are  in  existence 
and  take  the  fee,  ,    ~*  -levertheless  as  to  those  shares  where 

V- 

there  is  no  issue  t  cf/i>rtp  ^  language  of  the  will  provides  for 
an  unlawful  suspeuoion  of  the  power  of  alienation  for  more 
than  two  lives. 

The  language  referred  to  is  as  follows :  '*  In  the  event  of 
the  death  of  any  or  either  of  my  said  children  without  lawful 
issue  then  I  direct  that  the  share  so  set  apart  for  the  use  of 
such  child  shall  be  subdivided  and  allotted  into  as  many  parts 
or  shares  as  there  may  be  children  of  mine  then  living  and 
the  same  shall  be  added  to  said  shares  proportionately,  sever- 
ally and  respectively,  and  the  rents  and  income  therefrom 
added  and  paid  to  my  said  several  and  respective  surviving 
children  during  his  or  her  life." 

The  argument  for  the  appellants  is  that  the  two  maiden 
daughters  of  testator  are  not  likely  to  marry  and  that  their 
shares  will  ultimately  be  divided  under  the  provisions  of  the 
will  just  quoted. 

That  if  Amelia  died  first  her  share  would  be  subdivided 
into  seven  parts  and  be  still  held  in  trust  for  seven  other  lives, 
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and  tliat  should  Harriet  die  next  her  share  would  be  divided 
nito  six  parts,  and  the  one-seventh  of  Amelia's  share  would 
also  be  divided  into  six  parts  and  held  under  further  trusts. 

The  language  of  the  will  does  not  admit  of  any  such  con- 
struction. The  testator  directs  that  upon  the  death  of  a  child 
"  the  share  so  set  apart "  shall  be  subdivided  and  be  distributed 
among  the  survivuig  children. 

The  will  does  not  contemplate  any  further  division  of  this 
share.  Recurring  then  to  appellants'  illustration,  if  Amelia 
died  first,  one-seventh  of  her  share  would  go  to  Harriet,  and 
upon  the  death  of  Harriet  without  issue,  the  share  originally 
set  apart  for  her  would  be  divided  among  the  other  children, 
but  the  fraction  of  one-seventh  of  a  share  received  by  her 
from  Amelia's  estate  would  not  be  included  in  this  division, 
but  would  be  set  free  by  the  falling  in  of  the  second  life  in  • 
being  and  vest  absolutely.  This  being  so,  the  fraction  of  a 
share  becomes  alienable  at  the  end  of  two  lives  in  being,  and 
there  is  no  unlawful  suspension  of  the  power  of  alienation. 
(  Vanderpoel  v.  Loeto,  112  N.  Y.  167.) 

The  appellants  further  urge  as  to  the  property  No.  SO  Jane 
street,  in  the  city  of  New  York,  that  there  was  an  unlawful 
suspension  of  the  power  of  alienation  by  reason  of  the  life 
estate  given  the  testator's  widow  therein.  This  life  estate  had 
nothing  to  do  with  the  trusts  created  by  the  will  and  was 
alienable  at  any  time  by  the  widow.  {Baileij  v.  Bailey^  97 
N.  Y.  at  page  470.) 

As  the  title  to  a  large  amount  of  real  estate  is  to  be  made 
under  the  provisions  of  this  will,  we  deem  it  proper  to  state 
our  views  with  some  particularity  on  this  important  branch  of 
the  case.  It  is  true  that  while  the  testator  gave  an  express 
power  to  sell  his  unimproved  and  unproductive  real  estate  he 
failed  to  provide  in  terms  for  a  power  to  sell  his  productive 
real  estate. 

It  being  essential  to  carry  out  the  specific  directions  of  the 

testator  to  divide  his  real  estate  into  eight  equal  parts  it  may 

well  be  that  this  duty,  imposed  upon  the  executors  as  trustees, 

carries  with  it  the  implied  powei*  to  sell.     We  are  of  opinion 

60 
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that  this  is  a  proper  construction  of  the  will  when  read  as  a 
whole.  This  will  was  before  iis  on  a  former  occasion  as  to  the 
validity  of  a  lease  executed  by  certain  of  the  executore,  and 
we  then  held  that  as  they  were  authorized  to  receive  the  rents 
and  income  of  the  residuary  estate  the  power  to  lease  was 
clearly  implied.     {Corse  v.  Corse^  144  N.  Y.  at  page  572.) 

It  appears  that  testator's  improved  and  productive  real 
estate  consists  of  thirteen  parcels,  and  that  one  of  these  is  of 
greater  value  than  one-third  of  his  entire  real  estate,  and  this 
is  one  of  the  reasons  why  the  aid  of  the  court  has  been  invoked 
to  divide  the  real  estate  into  eight  equal  portions. 

The  interlocutory  judgment  entered  herein  requires  the 
referee  to  report  a  plan  of  division  and  allotment  of  the  unsold 
parcels  of  testator's  real  estate  and  of  the  net  proceeds  of  sale 
of  the  parcels  which  may  be  decreed  to  be  sold,  in  such 
manner  that  the  whole  of  said  real  estate  and  the  proceeds  of 
sale  above  mentioned  may  be  divided  into  eight  equal  parts  or 
shares,  quantity  and  quality  relatively  considered,  and  that 
the  several  shares  may  be  allotted  to  the  respective  children 
of  the  testator  or  their  issue,  etc. 

The  general  principle  here  announced  seems  equitaljle  and 
proper  under  the  circumstances  and  we  hold  that  the  execu- 
trices,  executors  and  trustees  have  full  power  and  authority  to 
sell  said  real  estate  and  make  good  title  to  the  same  in  carry- 
ing out  such  plan  as  in  its  details  shall  be  approved  by  the 
court  below  and  executed  under  its  supervision. 

The  remaining  question  to  be  considered  is  whether  under 
the  provisions  of  the  codicil  to  this  will  Henry  Corse,  Jr.,  is 
trustee  of  one-eighth  of  testator's  real  estate,  or  only  of  the 
income  thereof  for  the  benefit  of  his  children. 

The  testator  by  his  codicil  changed  the  scheme  of  his  will 
so  far  as  his  son  Henry  was  concerned.  After  reciting  in  a 
general  way  the  provisions  of  the  will  in  this  connection  the 
testator  says :  "  I  do  hereby  provide  and  direct  that  the  net 
interest  and  income  from  said  share,  or  so  much  thereof  as 
may  be  necessary,  shall  be  paid,  appropriated  and  applied  tc 
and  for  the  education,  maintenance  and  support  of  the  chil- 
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(Iren  of  my  said  son  Henry  during  the  li;fetime  of  my  said 
son,  and  in  the  stead  and  place  of  my  execntrices  and  execu- 
tors named  in  said  will  as  trustees  so  far  as  relates  to  the  said 
share  only,  I  do  hereby  nominate,  constitute  and  appoint  my 
said  son,  Henry  Corse,  Jr.,  trustee  of  said  share,"  etc. 

Then  follows  a  provision  that  upon  the  death  of  Henry  the 
principal  of  the  trust  shall  be  divided  and  paid  over  to  his 
children  and  their  heirs  and  legal  representatives.  While  the 
liteml  reading  of  the  codicil  is  somewhat  obscure,  the  inten- 
tion of  the  testator  is  quite  manifest  when  the  will  and  codicil 
are  read  together. 

The  testator  gave  his  trustees  no'  express  power  to  sell  his 
productive  real  estate  ;  he  recommended  his  property  should 
be  kept  together  so  long  as  possible  ;  he  provided  in  the  will 
that  upon  the  death  of  his  son  Henry  the  trustees  should 
divide  the  principal  of  his  share  among  his  children  and  a  like 
division  is  directed  by  the  codicil ;  from  these  provisions  and 
the  general  scheme  of  the  testator,  we  are  of  opinion  that  tho 
courts  below  were  right  in  holding  that  the  share  of  which 
Jlenry  Corse,  Jr.,  was  made  trustee  was  the  one-eighth  of  the 
net  income  of  the  estate  to  which  his  children  were  entitled 
under  the  codicil.  The  testator  evidently  did  not  intend  to 
impose  upon  his  tinistees  the  duty  of  looking  after  the  educa- 
tion, maintenance  and  support  of  Henry's  children,  but  very 
properly  committed  the  carrying  out  of  that  trust  to  Henry. 

It  is  urged  that  in  1889  the  surrogate  of  the  county  of  New 
York  determined,  in  proceedings  for  an  accounting,  that  Henry 
was  entitled  to  hold  as  trustee  under  the  codicil  one-eighth  of 
the  personal  property  of  his  father's  estate,  and  that  this  decis- 
ion is  res  aJjiidicata. 

The  surrogate  was  dealing  only  with  the  personal  property, 
and  his  decree  is  not  conclusive  in  this  action  to  construe  the 
will  and  codicil  and  establish  the  eight  trust  shares  of  the  real 
estate. 

The  Code  of  Civil  Procedure  expressly  provides  that  where 
the  construction  of  any  disposition  of  personal  property  in  a 
will  of  a  resident  of  this  state,  and  executed  within  this  state. 
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is  put  in  issue,  the  surrogate  rnay  determine  the  question. 
(§  2624.) 

We  observe  in  the  brief  of  the  attorney  for  one  of  the 
infant  grandchildren,  Ernest  II.  Fisclier,  son  of  Catherine  E. 
Fischer,  the  suggestion  that  through  an  oversight  no  provision 
was  made  in  the  conchisions  of  law,  nor  in  the  decree,  covering 
til  is  share. 

This  is  a  matter  within  the  control  of  the  Supreme  Court, 
and  the  oversight,  if  it  exists,  will  doubtless  be  corrected  upon 
application  duly  made. 

The  order  denying  a  new  trial  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 


John  B.  Bowen,  as  Assignee  in  Bankruptcy  of  Anna  N. 
DwiGHT,  Appellant,  v.  The  Delaware,  Lackawanna  and 
Western  Railroad  Company,  Respondent. 

1.  Limitation  of  Action  —  Assignee  in  Bankruptcy  —  U.S.  Rev. 
Stat.  §  5057.  The  limitation  of  section  5057  of  the  Revised  Statutes  of 
the  United  States  —  that  "No  suit,  either  at  law  or  in  equity,  shall  be 
maintainable  in  any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any  property  or  rights  of  prop- 
erty transferable  to  or  vested  in  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  action  accrued  for  or  against  such 
assignee  "  —  is  applicable  only  to  suits  growing  out  of  disputes  in  respect 
of  property  of  the  bankrupt  which  came  to  the  hands  of  the  assignee,  to 
which  adverse  claims  existed  while  in  the  hands  of  the  bankrupt  and  before 
assignment. 

2.  Ejectment  by  Assignee  in  Bankruptcy  for  Wrongful  Entry 
after  Assignment.  The  limitation  of  two  years  imposed  by  section  5057 
of  the  Revised  Statutes  of  the  United  States  does  not  apply  to  an  action 
by  an  assignee  in  bankruptcy  for  the  recovery  of  real  property  owned  by 
the  bankrupt  against  a  person  who,  without  right  and  after  the  title  had 
vested  in  the  assignee,  had  entered  upon  and  taken  possession  thereof; 
and,  hence,  the  maintenance  of  such  an  action  is  not  precluded  by  the 
lapse  of  two  years  after  the  wrongful  entry  before  its  commencement. 

Bawen  v.  Delaware,  L.  cfe  W.  B.  It  Co.,  82  Hun,  39,  reversed. 

(Argued  June  17,  1897;  decided  October  5,  1897.) 


1897.]       BowEN  V.  Delaware,  L.  &  W.  K.  R.  Co.  477 

N.  Y.  Rep.]  Poiuts  of  counsel. 

Appeal  from  a  judgmeut  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  17,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit,  a  jury  having  been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

S.  C.  Millard  for  appellant.  It  was  not  the  intention  of 
the  framei-s  of  section  5057  of  the  United  States  Revised 
Statutes  that  it  should  apply  to  the  conceded  facts  in  this  case. 
The  section  has  no  application  to  suits  growing  out  of  the 
dealings  of  the  assignee  with  the  estate  after  it  comes  to  his 
hands.  {In  re  Conatit^  5  Blatchf.  54 ;  Stevens  v.  Ilauaer^  39 
N.  Y.  305  ;  Drnhane  v.  Beall,  161  U.  S.  513 ;  CUrlc  v.  Clarl\ 
17  How.  [U.  S.]  315;  PMps  v.  McDonald,  99  U.  S.  298; 
French  v.  Merrill,  132  Mass.  525.)  As  against  the  statutes  of 
the  state  of  New  York,  we  do  not  think  the  construction  put 
upon  section  5057  by  the  General  Term  can  be  sustained. 
This  section  deprives  the  owner  of  lands  of  his  right  of  entry, 
or  limits  his  right  to  two  years,  when  our  statutes  allow  her 
citizens  twenty  years  in  which  to  bring  their  actions.  {Stevens 
V.  Ilanser,  39  N.  Y.  312.)  There  is  no  evidence  in  the  case 
that  the  defendant  ever  set  up  any  claim  of  title  to  the  prem- 
ises in  question,  or  claimed  an  adverse  interest  in  them  until 
this  action  was  brought.  In  the  absence  of  all  proof,  they 
were  either  trespassers  or  presumed  to  have  entered  under  the 
assignee.  {Stevens  v.  Ilamer^  39  N.  Y.  305  ;  Wager  v.  71  IL 
E.  li,  Co.,  25  X.  Y.  532 ;  Mahon  v.  ^Y.  Y.  C.  7?.  R.  Co,,  24 
N.  Y.  658;  WiUiains  v.  N,  .F.  C  li,  IL  Co,,  IG  N.  Y.  97.) 
Plaintiff  was  not  estopped  from  claiming  the  possession  of  the 
premises  for  the  reason  that  he  did  not  forbid  the  construction 
of  the  railroad  thereon.  (6  Wait's  Act.  &  Def.  703 ;  Smith 
T.  McNamara,  4  Lans.  169  ;  Reed  v.  MeCourt,  41  X.  Y.  435 ; 
C,  N,  Bank  v.  XaL  Bank  of  C,  50  N.  Y.  575 ;  Olcott  v. 
MacLean,  73  N.  Y.  223 ;  Fredericks  v.  G.  S.  IL  Ass7i,,  61 
IS".  Y.  S.  R.  650  ;   \ri71egar  v.  Fowler,  82  X.  Y.  315  ;  Malloney 
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V.  Iloran,  49  K  Y.  Ill ;  Blair  v.  Wait,  69  N.  Y.  113 ;  Dezell 
V.  Od^ll,  3  Hill,  215.)  The  decision  in  this  case  should  have 
been  in  favor  of  the  plaintiff,  and  for  the  recovery  of  the  posses- 
sion of  the  premises  described  in  plaintiflf  s  complaint.  {C.  B, 
Co.  V.  Paifj^,  83  X.  Y.  183 ;  S?n{th  v.  Citi/  of  Hochester,  92 
]S^.  Y.  463 ;  Stevens  v.  Ilauser,  39  X.  Y.  302.) 

Louis  Marshall  for  respondent.  The  plaintiflPs  claim  of 
property  to  the  lands  in  suit  being  derived  from  his  appoint- 
ment as  assignee  in  bankruptcy,  and  his  cause  of  action  relat- 
ing to  property  transferred  to  and  vested  in  him  as  such 
assignee,  this  action  is  not  maintainable  as  against  the  defend- 
ant, vchicli  claims  an  adverse  interest  in  such  property,  it  not 
having  been  brought  within  two  years  from  the  time  when 
such  cause  of  action  accrued,  as  required  by  section  5057  of 
the  United  States  Revised  Statutes.  (Bailey  v.  Glo^^er,  21 
Wall.  342  ;  Glfford  v.  Helms,  98  U.  S.  248  ;•  Esmond  v. 
Apgar,  76  X.  Y.  359;  ^Yisner  v.  Brown,  122  D.  S.  214; 
Greene  v.  Taylor,  132  U.  S.  415  ;  Doty  v.  Johnson,  6  Fed. 
Rep.  481 ;  Jenkins  v.  International  Bank,  106  U.  S.  571 ; 
Phelan  v.  O'Brien,  13  Fed.  Rep.  656 ;  Norton  \,  Be  La  ' 
Villebeiive,  13  Nat.  Bank.  Reg.  304.)  The  plaintiff  has  no, 
title  of  record  to  the  premises  sought  to  be  recovered  in  this 
action,  neither  has  he  shown  a  right  thereto  by  adverse  posses- 
sion. {Brenna7i  v.  Willson,  71  N.  Y.  502;  Neiotonv.  Bron- 
son,  13  N.  Y.  587 ;  Berger  v.  Duf,  5  Johns.  Ch.  369 ;  Hunt 
v.  Bnrrel,  5  Johns.  137;  Ilawley  v.  James,  5  Paige,  318; 
Leiiyls  V.  Ingersoll,  1  Keyes,  347  ;  CrookeY,  County  of  Kings^ 
97  N.  Y.  421.) 

Andrews,  Ch.  J.  This  is  an  action  of  ejectment,  brought 
in  1888  by  the  assignee. in  bankruptcy  of  Anna  N.  Dwight, 
who  was  adjudged  a  bankrupt  in  1878,  to  recover  lands 
included  in  a  way  laid  out  by  the  bankrupt  before  her  bank- 
ruptcy across  lands  in  the  city  of  Binghamton  o\vned  by  her, 
which  she  had  mapped  and  divided  into  lots  abutting  on  the 
way  twenty  feet  in  width,  extending  from  the  west  bank  of 
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the  Chenango  river  westerly  to  Front  street,  and  also  land 
under  water.  The  bankrupt  prior  to  her  bankruptcy  had 
mortgaged  the  lots,  through  the  purchase  of  wliich,  on  the 
foreclosure  of  the  mortgage,  the  New  York,  Lackawanna  and 
Western  Railroad  Company  acquired  title.  In  1880  that  cor- 
poration, claiming  to  have  the  right  so  to  do,  but  without  the 
consent  of  the  bankrupt  or  her  assignee,  entered  upon  the  way 
and  built  an  embankment  therein  from  Front  street  to  the 
Chenango  rive»,  and  laid  thereon  railroad  tracks,  and  also 
constructed  abutments  in  the  river  at  the  termination  of  the 
way  to  support  one  end  of  a  bridge  which  it  erected  across 
the  river.  Thereafter,  in  1882,  the  New  York,  Lackawanna 
and  Western  Railroad  Company  leased  to  the  defendant,  the 
Delaware,  Lackawanna  and  Western  Railroad,  and  the  latter 
corporation  entered  under  the  lease  and  has  ever  since  used  tlie 
bridge  and  the  embankment  and  tracks  thereon  for  railroad  pur- 
poses. The  plaintiff,  prior  to  the  commencement  of  this  action, 
claiming  that  the  title  to  the  way  and  to  the  land  in  the  river 
upon  which  tlie  western  abutments  of  the  bridge  were  placed, 
was  in  the  bankrupt  at  the  date  of  the  bankruptcy  and 
vested  in  him  as  assignee  xmder  his  appointment  in  October, 
1878,  demanded  possession  of  the  lands  so  occupied  by  the 
defendantj  which  was  refused. 

Upon  the  admissions  and  findings  in  tlie  record,  it  must  be 
taken  as  an  established  fact  that  the  title  to  the  way  and  to  the 
land  nnder  the  water  of  the  river  occxipied  by  the  abutments 
of  the  bridge  on  the  west  side  of  the  Chenango  river  was  in  Anna 
M.  Dwight  at  the  time  of  the  adjxidication  in  bankruptcy,  and 
passed  to  the  assignee  upon  his  appointment,  and  was  not 
covered  by  the  mortgage  under  whicli  the  lessor  of  the  defend- 
ant acquired  title  to  the  lots  abutting  on  the  way,  and  that  tlie 
defendant's  lessor  wrongfully  and  without  the  consent  of  the 
plaintiff,  who  had  acquired   and  then  held  a  good  title  to 
the  land  embraced  in  the  way,  subject  only  to  the  easement 
of  i>assage   in   favor    of    the   owners   of    the   lots   abutting 
thereon  for  the  ordinary  purposes  of  travel,  and  to  the  land 
under  water,  entered  upon  the  premises  in  question  and  appro- 
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priated  them  for  railroad  uses.  Upon  these  conceded  facts  a 
case  was  made  which,  under  the  general  rule  of  law,  entitled 
the  plaintiff  to  judgment.  Land  dedicated  by  the  owner  for 
a  street  or  way  cannot  be  appropriated  without  his  consent  to 
the  use  of  a  railroad  (  Williartis  v.  If,  Y,  Central  R.  R, 
Co,,  16  K.  Y.  97  ;  Wager  \\  Troy  Trnion  B,  R.  Co.,  25  id. 
526),  and  one  to  whom  the  owner  of  the  soil  in  the  way  has 
conveyed  a  lot  abutting  thereon  and  bounded  by  the  lot  line 
acquires  only  the  right  to  use  it  for  the  ordinary  purposes  of 
a  highway,  and  can  no  more  than  a  stranger  justify  an  appro- 
priation thereof  for  purposes  inconsistent  with  the  object  of 
the  dedication.  (  Ullne  v.  N.  Y,  Central  R.  R,  Co.,  101  K. 
Y.  98,  106.)  The  entry,  therefore,  by  the  lessor  of  the 
defendant  was  a  trespass,  and  amounted  to  a  disseizin  of  the 
plaintiff,  and  the  defendant,  who  entered  under  the  lease 
in  1882,  was  a  trespasser  also.  By  the  general  statute 
of  the  state,  a  right  of  entry  upon  lands  wrongfully 
withheld  from  the  true  owner,  may  be  asserted  at  any  time 
within  twenty  years  from  the  disseizin,  and  in  the  present 
case  only  eight  years  had  elapsed  from  the  entry  of  the  lessor 
of  the  defendant  and  the  commencement  of  the  suit.  But  it 
was  held  by  the  trial  court  that  the  plaintiff  was  barred  of  liis 
remedy  to  recover  the  land  by  force  of  section  5057  of  the 
Revised  Statutes  of  the  United  States,  which  enacts  a  limita- 
tion of  two  years  for  the  bringing  of  an  action  by  an  assignee 
in  bankruptcy  in  the  cases  embraced  in  the  section,  and  which 
the  trial  court  held  precludes  an  assignee  in  bankruptcy  from 
maintaining  an  action  for  the  recovery  of  real  property  owned 
by  the  bankrupt  against  a  person  who,  without  right  and  after 
the  title  had  Ye!^ted  in  the  assignee,  had  entered  upon  and 
taken  possession  thereof,  provided  the  assignee  had  allowed 
two  years  to  elapse  after  the  wrongful  entry  before  bringing 
his  action.  The  correctness  of  the  construction  put  by  the 
trial  judge  upon  this  section  is  the  only  question  now  before  us. 
That  section,  which  was  incorporated  into  tlie  revision  of 
the  United  States  statutes  from  the  Bankrupt  Act  of  March  3, 
1867,  chap.   176,  §  2,  in  substantially  the  same  words,  is  as 
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follows :  "  No  suit,  either  at  law  or  in  equity,  shall  be  main- 
tainable in  any  court  between  an  assignee  in  bankruptcy  and 
a  person  claiming  an  adverse  interest,  touching  any  property 
or  rights  of  property  transferable  to,  or  vested  in,  such 
assignee,  unless  brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against  such  assignee.  And 
this  provision  shall  not,  in  any  case,  revive  a  right  of  action 
barred  at  the  time  when  an  assignee  is  appointed."  It  does 
not,  we  suppose,  admit  of  question  that  Congress,  having 
plenary  power  over  the  subject  of  bankruptcy,  may  pre- 
scribe such  limitations  of  time,  binding  both  upon  the  State 
and  Federal  courts,  for  the  bringing  of  actions  to  enforce 
rights  in  favor  of  or  against  a  bankrupt  or  his  estate,  as  it 
may  deem  proper,  consistent  with  aflEording  a  reasonable 
opportunity  to  litigants.  But  it  is  not,  we  think,  going  too 
far  to  say  that  in  applying  a  statute  cutting  down  to  so  short 
a  period  as  two  years  the  right  to  enforce  a  title  to  real  proi> 
erty,  it  should  appear  with  reasonable  certainty  that  the  par- 
ticular case  is  within  its  provisions,  and  that  neither  a  subtle 
nor  forced  construction  should  be  resorted  to  to  deprive  a 
party  of  a  right  which  he  has  under  the  general  rules  of  limi- 
tation. That  section  5057  applies  to  actions  respecting  prop- 
erty in  lands  which  become  vested  in  the  assignee  in  bank- 
ruptcy and  to  actions  of  ejectment  therefor,  has  been  decided 
in  several  cases  by  tlie  Supreme  Court  of  the  United  States. 
{Gifford  V.  Helms,  98  U.  S.  248  ;  Wimer  v.  Brown,  122  id. 
214;  Adams  v.  Collier,  Id.  382;  Greene  v.  Taylor,  132  id. 
415.)  The  section  has  been  hberally  construed  in  defining  the 
meaning  of  the  words  property  and  rights  of  property  and 
adverse  interest,  and  they  have  been  held  to  include  debts 
owing  to  or  by  the  bankrupt  {Jenkins  v.  International  Banky 
106  U.  S.  571 ;  Doty  v.  Johnson,  6  Fed.  Hep.  481),  and 
while  the  section  refers  to  suits  between  the  assignee  and 
another  person,  not  naming  the  grantee  or  successor  in  inter- 
est of  the  assignee,  it  has  been  held,  contrary  to  suggestions  in 
some  earlier  cases  (See  Banks  v.  Ogd-en,  2  Wall.  57,  and  opinion 
of  Mason,  J.,  in  Stevens  v.  Hauser,  39  N.  Y.  302),  that  the 
61 
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grantee  of  the  assignee  is  bound  under  section  5057,  where- 
ever  tlie  assignee  was  bound  at  the  time  of  the  purchase  and 
although  the  sale  was  made  under  the  order  of  the  court. 
{Gifford  V.  Hdrns^  sxipra  ;   Greene  v.  Taylor^  supra,) 

There  can  be  no  doubt  that  the  limitation  in  section  5057 
applies  to  all  causes  of  action  and  property  rights  and  all 
adverse  claims  to  propert}'^  of  the  bankrupt  existing  in  favor 
of  or  against  the  bankrupt  at  the  time  of  the  adjudication  in 
bankruptcy  and  the  appointment  of  an  assignee,  and  if  the 
lessor  of  the  defendant  had  entered  upon  and  taken  pos- 
session of  the  lands  in  question  under  claim  of  title  adverse 
to  the  bankrupt,  before  the  bankruptcy,  it  does  not  admit 
of  question  under  the  adjudications,  that  after  the  laj)8e  of 
two  years  from  the  appointment  of  the  assignee,  before 
suit  brought  to  enforce  the  bankrupt's  title,  the  right  of 
entry  would  be  barred.  But  there  was  no  adverse  claim  to 
the  land  made  by  the  lessor  of  the  defendant,  or  any 
other  person,  until  1880,  nearly  two  years  subsequent  to  tlie 
vesting  of  the  title  in  the  assignee,  and  the  question  is  whether 
the  right  of  the  assignee  to  assert  his  unquestioned  title 
acquired  from  the  bankrupt,  against  the  defendant  and  its 
lessor,  was  cut  off  by  the  two  years'  limitation  in  section  5057. 
The  bankrupt  had  no  cause  of  action,  because  the  unlawful 
entry  was  subsequent  to  the  vesting  of  the  title  in  the  assignee, 
and  it  accrued  solely  in  favor  of  the  assignee  by  reason  of 
the  acts  of  the  defendant  and  its  lessor  committed  after  the 
assignment. 

The  short  limitation  to  actions  by  or  against  assignees  in 
bankruptcy  was  not  enacted  for  the  first  time  in  the  Bank- 
rupt Act  of  1807.  It  had  its  origin  in  the  8th  section  of  the 
Bankrupt  Act  of  1841  (5  U.  S.  Statutes  at  Large,  446).  Tliat 
section  enacted  that  the  Circuit  Courts  of  the  United  States 
should  have  concurrent  jurisdiction  with  the  District  Courts 
"  of  all  suits  at  law  and  in  equity  which  may  or  shall  be 
brought  by  any  assignee  of  the  bankrupt  against  any  person 
or  persons  claiming  an  adverse  interest,  or  by  any  such  per- 
son against  such  assignee  touching  any  property  or  rights  of 
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property  of  said  bankrupt  transferable  to  or  vested  in  such 
assignee,  and  no  suit  at  law  or  in  equity  shall  in  any  case  be 
maintainable  by  or  against  such  assignee,  or  by  or  against  any 
person  claiming  an  adverse  interest  touching  the  property 
and  rights  of  property  aforesaid  in  any  court  whatsoever, 
unless  the  same  be  brought  within  two  years  after  the 
declaration  and  decree  in  bankruptcy,  or  after  the  cause  of 
suit  shall  first  have  accrued."  The  first  case  where  the  court 
was  called  upon  to  construe  this  section  was  In  re  Conant  (5 
Blatch.  54).  That  case  arose  in  the  United  States  District 
Court  for  the  southern  district  of  New  York.  A  petition  had 
been  filed  in  the  District  Court  for  the  purpose  of  vacating  an 
order  of  sale  of  a  certain  lot  of  land  belonging  to  a  bankrupt, 
obtained  by  the  assignee,  and  under  which  a  sale  had  been 
made.  More  than  two  years  had  elapsed  between  the  sale  and 
the  making  of  the  application,  and  it  was  insisted  that  the  8th 
section,  above  quoted,  was  a  bar  to  the  relief  sought.  This 
claim  was  overruled  by  Mr.  Justice  Nelson,  who  said  :  "  It  is 
obvious  that  the  limitation  applies  only  to  suits  growing  out 
of  disputes  in  respect  to  property  and  rights  of  property  of 
the  bankrupt  which  came  to  the  hands  of  the  assignee,  and  to 
which  adverse  claims  existed  while  in  the  hands  of  the  bank- 
rupt and  before  the  assignment,"  and  after  considering  the 
policy  upon  which  the  limitation  was  founded  he  further  said : 
"  The  limitation  has  no  reference  to  suits  growing  out  of  the 
dealings  of  the  assignee  with  the  estate  after  it  comes  to  his 
hands.  These  are  matters  for  which  he  maybe  personally 
responsible,  and  no  reason  existed  for  changing  the  period  of 
limitation,  any  more  than  in  the  case  of  any  other  trustee  deal- 
ing with  trust  property.  There  certainly  could  be  no  reason 
for  applying  the  short  term  in  favor  of  persons  dealing  with  the 
assignee  in  respect  to  the  estate  of  the  bankrupt,  after  it  comes 
into  his  hands  and  the  statute  makes  the  limitation  mutual." 
The  next  reported  case  where  construction  was  given  to  sec- 
tion 8  of  the  act  of  1841  is  iSteveiis  v.  Ilauser  (39  N.  T.  305). 
It  was  an  action  of  ejectment  brouglit  in  1861  by  the  grantee 
of  the  assignee  in  bankruptcy  of  one  Talmage,  who  was  adju- 
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dicated  a  bankrupt  in  1842,  to  recover  lands  owned  by  the 
bankrupt  at  the  time  of  the  bankruptcy.  The  defendant's 
possession  commenced  four  years  after  the  title  vested  in  the 
assignee.  The  adverse  claim,  if  it  existed  at  all,  originated 
after  the  appointment  of  the  assignee,  and  the  snit  was  not 
brought  until  fifteen  years  after  the  defendant  entered  into 
possession  of  tlie  land.  The  defendant,  among  other  defenses, 
pleaded  the  8th  section  of  the  act  of  1841  in  bar  of  the 
action.  The  court,  following  the  decision  in  the  Conant  case, 
overruled  this  defense.  Three  opinions  were  delivered,  and 
in  each  opinion  the  judge  delivering  it  expressed  liis  approval 
of  the  construction  of  the  act  given  by  Judge  Nelson,  Wood- 
ruff, J.,  stating  that  it  "  was  the  necessary  construction  of 
the  statute."  The  judges  were  also  of  the  opinion  that  the 
case  did  not  show  that  the  entry  by  the  defendant  was  adverse 
and  that  in  accordance  with  the  legal  presumption  it  might  be 
presumed  to  have  been  in  subordination  to  the  true  title.  Bat 
the  first  ground  mentioned  was  the  one  on  which  the  decision 
was  primarily  based.  The  case  of  Stevens  v.  Hauler  is  an 
explicit  authority  in  this  court  that  the  8th  section  of  the  act 
of  1841  had  no  application  to  wrongs  against  an  assignee  in 
bankruptcy  or  to  the  property  of  the  bankrupt  in  his  hands, 
originating  after  the  appointment  of  tlie  assignee.  In  EsTfwnd 
V.  Apgar  (76  N.  Y,  359)  the  8th  section  was  held  to  apply  in 
that  case  on  the  ground  that  the  adverse  claim  existed  before 
the  assignment. 

It  is,  liowever,  insisted  by  the  learned  counsel  for  the  respond- 
ent that  the  construction  placed  in  the  cases  mentioned  on  the 
8th  section  of  the  act  of  1841  is  not  controlling  in  the  construc- 
tion of  the  2nd  section  of  the  act  of  1867,  re-enacted  in  section 
5057  of  the  revision,  by  reason  of  the  difference  in  the  langua^ 
of  the  two  provisions.  It  will  be  observed  that  the  words  "of 
said  bankrupt,"  before  the  words  "  transferable  to  and  vested  in 
such  assignee,"  in  the  8th  section  of  the  act  of  1841,  are  omit- 
ted in  the  statute  of  1867.  The  omission  is  said  to  be  signifi- 
cant of  an  intention  by  the  act  of  1867  to  broaden  the  scope 
of  the  limitation  in  the  former  act,  so  as  to  extend  it  to  any 


1897.]       BowEN  V.  Delaware,  L.  &  W.  K.  K.  Co.  485 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews.  Ch.  J. 

controversy  between  an  assignee  and  a  third  person,  whether 
originating  before  or  after  the  bankruptcy.  So,  also,  in  place 
of  the  words  "within  two  yeai*s  after  the  declaration  and 
decree  in  bankruptcy,  or  after  the  cause  of  suit  shall  first  have 
accrued,"  in  the  act  of  1841,  are  substituted  in  the  act  of  1867 
the  words  "  within  two  years  from  tlie  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee."  The  words  "  of 
said  bankrupt"  in  the  act  of  1841  add  nothing  to  the  mean- 
ing of  the  clause  in  the  second  act,  in  which  they  are  omitted. 
The  words  "transferable  to  or  vested  in  such  assignee" 
refer  to  the  property  or  rights  of  property  of  the  bankrupt 
which  were  transferred  by  the  assignment.  The  act  of  1867 
omitted  superfluous  words  in  the  act  of  1841,  but  did  not, 
we  think,  change  or  enlarge  the  meaning  of  the  act  of  1841. 
Mr.  Justice  Miller,  in  tlie  case  of  Bailey  v.  Glover  (21 
Wall.  342),  paraphrases  the  language  of  section  2  of  the  act 
of  1867,  and  in  so  doing  introduces  the  omitted  words  "of 
the  bankrupt  "  contained  in  the  act  of  1841.  He  says :  "It 
(the  section)  applies  to  all  judicial  contests  between  the  assignee 
and  other  persons  touching  the  property,  or  rights  of  property, 
of  the  haiikrupt^  transferable  to,  or  vested  in,  the  assignee,  etc, 
*  *  *  Such  is  almost  the  language  in  which  the  provision 
is  expressed  in  section  5057  of  the  Revised  Statutes."  This  is 
repeated  in  the  opinion  of  Mr.  Justice  Clifford  in  Gifford  v. 
Helms  {mpra).  In  Phelan  v.  G^ Brien  (13  Fed.  Rep.  656)  the 
court,  in  construing  section  5057,  referring  to  the  Conant 
case,  said  that  that  case  arose  under  the  limitation  clause 
in  the  act  of  1841,  "  which  is  substantially  analogous  to 
the  provision  now  under  consideration."  (See,  also,  Adams 
V.  Crittenden^  106  U.  S.  576.)  We  have  found  no  case  in 
which  it  has  been  suggested  that  section  5057  has  a  wider 
meaning  than  section  8  of  the  act  of  1841.  We  think  the 
decisions  under  the  earlier  section  are  applicable  to  the  con- 
struction of  section  5057  of  the  revision. 

It  is  claimed  that  the  case  of  Banks  v.  Ogden  {supra)  tends 
to  discredit  the  constniction  of  the  statute  of  1841,  given  in 
the    Conant  case.      The   question   there  arose   between   the 
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grantee  of  a  purchaser  under  a  sale  by  an  assignee  in  bank- 
ruptcy, of  land  formed  by  accretion  on  the  shore  of  Lake 
Michigan,  and  a  grantee  of  the  bankrupt  whose  conveyance 
antedated  the  bankruptcy,  of  a  lot  bounded  on  a  street  laid 
out  by  his  grantor,  partly  on  the  land  adjoining  the  lake  and 
partly  under  the  waters  of  the  lake.  The  point  upon  which 
the  controversy  turned  was  whether  the  defendant  derived 
title  under  his  grant  to  the  middle  of  the  street  as  laid  out  ou 
the  map,  or  only  to  the  center  line  of  the  dry  land  embraced 
in  the  street  as  laid  out.  The  latter  was  held  to  be  the  true 
construction  of  the  conveyance,  and  consequently  that  the 
bankrupt  at  the  time  of  the  assignment  in  bankruptcy  owned 
the  part  of  the  land  next  to  the  water,  and  that  the  accretion 
followed  his  title.  The  defendant  set  up  as  a  defense  the  limi- 
tation of  two  years  in  the  statute  of  184:1.  It  did  not  appear 
when  the  defendant  took  possession  of  the  land  in  con- 
troversy, but  it  must  have  been  at  some  time  after  the 
assignment  in  bankruptcy,  since  the  alluvion  did  not  com- 
mence to  form  until  after  that  time.  The  court  in  respect 
to  this  defense  expressed  a  doubt  whether  the  statute 
applied  to  sales  made  by  an  assignee  under  order  of  the 
court,  and  added :  "  But  it  is  not  necessary  now  to  pass 
upon  this  point.  The  limitation  certainly  could  not  affect 
any  suit  the  cause  of  which  accrued  from  an  adverse  pos- 
session taken  after  the  bankruptcy,  until  the  expiration  of  two 
years  from  the  taking  of  such  possession,  and  there  is  nothing 
in  the  record  which  shows  when  the  adverae  possession  relied 
upon  by  the  defendant  in  error  commenced."  The  court  gave 
no  consideration  to  the  question  involved  in  the  present  case. 
It  was  unnecessary  to  decide  it.  Assuming  that  the  limitation 
applied,  it  was  a  complete  answer  to  the  alleged  limitation 
that  it  did  not  appear  tliat  the  two  years'  adverse  possession 
had  run  before  the  commencement  of  the  action.  The  case 
is  not,  we  think,  an  authority  impugning  the  decision  in  the 
Conant  case. 

There  are  three  decisions  in  the  Circuit  Courts  of  the  United 
States  which  tend  to  support  the  contention  of  the  respondent, 
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namely :  Noi'Um^  Assignee^  v.  De  La  Villeheuve  (13  Nat.  Bank. 
Reg.  304) ;  Phelan  v.  O^Brien  (supra),  and  Harvey,  Assignee, 
V.  Ga^e  (31  Fed.  Rep.  275).  In  the  first  of  these  eases,  while 
the  opinion  supports  the  claim  that  section  5057  applies  to 
adverse  interests,  whether  existing  at  the  time  of  the  assign- 
ment in  bankruptcy  or  arising  subsequently,  the  only  point 
involved  was  as  to  the  application  to  adverse  claims  originating 
prior  to  the  bankruptcy,  as  to  which  there  can  be  no  doubt 
whatever.  The  other  two  cases  are  adverse  to  the  ruling  in 
the  Conant  case,  although  in  one  of  them  no  reference  is 
made  thereto. 

Subsequently  to  the  decisions  in  the  cases  heretofore  referred 
to,  and  subsequently  also  to  the  decision  of  the  General  Term 
in  the  case  now  before  us,  the  case  of  Dushane,  Assignee,  etc,^ 
V.  Beall,  was  argued  and  decided  in  the  Supreme  Court  of 
the  United  States  (161  U.  S,  513).  The  controversy  was 
between  Beall,  a  judgment  creditor  of  one  Tinstman,  and  the 
assignee  in  bankruptcy  of  Tinstman,  who  became  bankrupt  in 

1876,  in  respect  to  the  rights  of  the  respective  parties  to  a 
sum  awarded  to  Tinstman  in  a  judgment  obtained  in  the 
name  of  one  Shaw  against  the  Pittsburgh  &  Connellville 
R.  R.  Co.,  in  1887.  The  judgment  was  obtained  in  a  suit 
brought  by  Shaw  against  the  company  in  1882  for  the  breach 
of  a  contract  in  relation  to  the  working  and  maintaining  of  a 
telegraph  Hne  in  which  Tinstman  was  interested  at  the  time 
of  his  bankruptcy,  but  which  interest  was  not  mentioned  in 
his  schedule  of  assets.     Tinstman  obtained  his  discharge  in 

1877.  In  1885  he  intervened  in  the  Shaw  suit  which  was 
then  pending,  and  he  was  awarded  by  the  judgment  therein 
the  sum  of  $947.43.  After  his  discharge  in  1877  he  engaged 
in  business  and  became  indebted  to  Beall,  who  in  November, 
1886,  procured  judgment  against  him  for  $730.54.  June  9th, 
1888  (after  the  recovery  of  tlie  judgment  in  the  Shaw  suit), 
Beall  gamisheed  the  Pittsburgh  &  Connellville  R.  R.  Co.  for  the 
purpose  of  obtaining  satisfaction  of  his  judgment  against  Tinst- 
man out  of  Tinstman's  share  of  the  Shaw  judgment.  August 
10th,  1888,  McCullough,  the  original  assignee  in  bankruptcy  of 
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Tinstman,  intervened  in  the  garnishment  proceeding,  claiming 
to  be  entitled  as  assignee  to  the  award  made  to  Tinstman  in  the 
Shaw   judgment.      On    McCnllough's  death    Dushane   was 
appointed  assignee  in  his  place  and  continued  the  litigation. 
Beall,  in  answer  to  the  claim  of  the  assignee  of  Tinstman,  set 
up  the  limitation  in  section  5057.     The  case  came  on  for  trial 
in  the  state  court  iu  Pennsylvania,  and  the  claim  of  the  assignee 
was  overruled  on  two  grounds :  (1)  That  the  assignee  by  his 
omission  to  act  for  so  long  a  period  had  elected  to  abandon 
the  claim  against  the  railroad  company ;  and  (2)  that  he  was 
barred  by  section  5057.     On  appeal  taken  by  the  assignee,  the 
Supreme  Court  of  Pennsylvania  (149  Pa.  St.  439)  sustained 
the  judgment  on  the  first  ground,  but  in  respect  to  the  second 
ground  said :  "  We  do   not  rest  our  decision  upon  the  act 
above  cited  (sec.  5057),  as  its  application  to  the  facts  of  the 
case  are  more  than  doubtful."     The  assignee  then  appealed 
to  the  Supreme  Court  of  the  United  States,  which  reversed 
the  judgment  of  the   state   courts,  the   opinion   being  writ- 
ten  by   the  chief    justice.      The    opinion    commences  with 
the   following  statement :  "  We  concur  with   the    Supreme 
Court  of  Pennsylvania  that  the  limitation  of  §  5057  of  the 
Hevised  Statutes  did  not  apply.     That  limitation  is  applicable 
only  to  suits  growing  out  of  disputes  in  respect  of  property  of 
the  bankrupt  which  came  to  the  hands  of  the  assignee,  to  which 
adverse  claims  existed  while  in  the  hands  of  the  bankrupt 
and  before  assignment,"  citing  In  re  Conant  (5  Blatch.  54) ; 
CUrk  V.  Clark  (17  How.  [U.  S.]  315) ;  Phelj>8  v.  McDonald 
(99  U.   S.    298);   Fre7ich  v.  Merrill  (132  Mass.  525).    In 
respect  to  the  other  point  the  court  held  that  the  facts  did  not 
establish  an  election  by  the  assignee  to  abandon  the  claim.    It 
is  obvious  that  the  chief  justice  expressly  aflSrms  the  doctrine 
of  the  case  In  re  Conant,  and  applies  it  to  the  construction  of 
section  5057.     The  respondent  seeks  to  avoid  the  force  of  the 
case  as  an  authority  upon  the  point,  upon  the  ground  that  the 
facts  did  not  show  that  an  advei^se  claim  to  the  fund  had 
existed  for  the  period  of  two  years  before  the  intervention  of 
McCulIough  in  the  proceeding  of  August  10,  1S88.    There 
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may  be  some  ground  for  tliis  contention.  Beall  first  made  his 
claim  June  9tli,  1888,  only  two  months  before  the  interven- 
tion of  McCullough.  If  Tinstman  can  be  held  to  have  made 
a  claim  when  he  intervened  in  the  Shaw  suit,  October  2nd, 
1885,  it  is  a  sufficient  answer  that  it  is  held  that  the  limitation 
in  section  5057  does  not  protect  the  bankrupt  against  the 
claim  of  the  assignee,  although  not  made  within  the  two  years 
mentioned,  {Clark  v.  Clarh^  supra ;  Phelps  v.  McDonald^ 
mipra.)  The  railroad  company,  if  it  could  have  defended 
against  Tinstman's  claim,  submitted  to  the  judgment  rendered, 
and  had  no  interest  adverse  to  the  assignee.  But  whether  there 
was  any -adverse  interest  arising  before  or  after  the  assignment 
in  the  fund  in  question,  we  do  not  feel  at  liberty  to  disregard 
the  emphatic  declaration  of  the  opinion  on  the  point  in 
question,  which  so  far  as  appears  was  concurred  in  by  all  the 
members  of  the  court,  that  section  5057  only  applies  to 
ftdverse  interests  existing  at  the  time  of  the  assignment.  If 
the  rule  in  the  Conant  case  is  to  be  modified,  it  should,  we 
think,  be  left  to  the  ultimate  authority  to  so  determine. 

The  short  limitation  in  the  Bankrupt  Act  was  doubtless 
intended  to  facilitate  the  settlement  of  bankrupt  estates.  If 
confined  to  disputes  existing  when  the  bankruptcy  intervenes, 
the  principal  purpose  of  the  statute  will  be  attained,  for  the 
cases  are  comparatively  infrequent  of  serious  delays  arising 
from  controversies  wholly  originating  after  the  bankruptcy, 
in  respect  to  the  property  to  which  the  bankrupt  had  an 
undisputed  title  at  the  time  of  the  assignment. 

We  think  the  plain tiflf  was  entitled  upon  the  facts  stated  in 
the  record  to  maintain  his  action,  and  the  judgment  below 
should,  therefore,  be  reversed,  and  a  new  trial  ordered. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
fiitting. 

Judgment  reversed. 
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William  W.  Armstrong,  as  Receiver,  etc.,  of  George  S. 
Riley,  Appellant,  v.  Hector  McLean,  Impleaded  with 
George  S.  Riley,  Respondent. 

1.  Debtor  and  Creditor  —  Application  of  Proceeds  op  Judicial 
Sale  on  General  Indebtedness  —  Securities  Pledged  for  Specific 
Debt  —  Right  oj'  Receiver  in  Supplementary  Proceedings  fob 
Other  Creditors  to  Balance  of  Securities.  If  a  creditor  holding 
personal  property  assigned  to  him  by  the  debtor  as  collateral  security  for 
a  specific  debt  and  not  for  his  genemi  indebtedness,  forecloses  a  real  estate 
mortgage  executed  by  the  debtor  to  secure  all  his  debts  to  such  creditor, 
a,nd  obtains  a  sale  and  judgment  for  deficiency,  the  proceeds  of  the  fore- 
closure sale  must,  in  the  absence  of  directions  in  the  mortgage,  be  applied 
pro  rata  upon  all  the  debts  between  the  parties;  and  if,  after  such  prorata 
application,  there  is  a  deficiency,  and  the  creditor  satisfies  the  specific  debt 
out  of  the  personal  property  specifically,  assigned  as  collateral  security 
therefor,  he  is  not  entitled  to  retain  the  balance  of  such  personal  property 
for  application  upon  his  other  debts,  as  against  a  receiver  appointed,  prior 
to  the  deficiency  judgment,  in  proceedings  supplementary  to  executions 
upon  judgments  in  favor  of  other  creditors  of  the  common  debtor.  This 
is  especially  so  when  the  secured  creditor  has  issued  no  execution  upon 
his  deficiency  judgment,  or  taken  any  steps  to  enforce  it  against  the  debt- 
or's personal  property  held  by  him. 

2.  Action  in  Equity.  A  receiver  appointed  in  proceedings  supple- 
mentary to  execution  can  maintain  an  action  in  equity  to  compel  a  per- 
son to  account  as  to  funds  and  securities  to  which  the  receiver  has  acquired 
title,  and  to  pay  and  deliver  them  to  him. 

Armstrong  v.  McLean^  92  Hun,  397,  reversed. 

(Argued  June  18,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  May  29, 1896, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  npon 
a  decision  of  the  court  on  trial  at  Special  Term  and  granted  a 
new  trial. 

The  nature  of  the  action  aud  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Joh7i  E.  Durand  for  appellant.  The  trial  court  correctly^ 
applied  upon  the  debt  of  $3,636.41  a  pro  rata  part  of  the 
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money  realized  from  the  foreclosure  sales  upon  the  four  mort- 
gages given  by  Riley  to  McLean  as  collateral  security  for  the 
said  debt,  in  connection  with  other  debts  owing  by  Riley  to 
McLean.  {0.  C.  N.  Bank  v.  Moore,  112  JS.  Y.  643.)  The 
General  Term  erred  in  holding  that  the  plaintiflE  was  not  enti- 
tled to  the  entire  surplus  of  the  three  choses  in  action  taken 
by  McLean  from  Riley  as  collateral  security  for  the  debt  of 
$3,636.41  and  interest,  after  said  debt  was  fully  paid  ;  and  in 
further  holding  that  McLean,  as  a  judgment  creditor  of  Riley, 
was  entitled  to  share  beneficially  in  that  surplus,  and  that  such 
surplus  should  be  divided  pi^o  rata  upon  McLean's  deficiency 
judgment,  and  upon  the  five  judgments  against  Riley  repre- 
sented by  the  plaintiff  as  receiver,  and  upon  these  grounds 
reversing  the  judgment  of  the  trial  court.  (Code  Civ.  Pro. 
§§  2468,  2469 ;  Smith  v.  Gage,  41  Barb.  60  ;  Lewis  v.  Smithy 
5  Seld.  502 ;  Leitch  v.  Ilolli&ter,  4  N.  Y.  211 ;  Smith  v.  Beat- 
tie,  31  N.  Y.  542;  McDertnott  v.  Stroyig,  4  Johns.  Ch.  687.) 

Cassius  C,  Davy  for  respondent.  The  appellant's  whole 
case  rests  upon  the  unwarranted  assumption  that  the  collaterals 
were  assigned  to  secure  a  specific  indebtedness  of  $3,636.41, 
whereas  it  was  clearly  the  intention  of  the  parties  that  they 
should  be  held  as  security  for  the  general  indebtedness  of 
Riley  to  McLean.  The  rule  of  law  is  well  settled  that  such 
an  intention  will  be  respected  and  enforced.  {M,  cfe  T.  Bank 
V.  Livingston,  6  Misc.  Rep.  81 ;  Moors  v.  Washburn,  147 
Mass.  344;  Eichelberger  v.  Murdoch,  10  Md.  373.)  The 
plaintiff  had  an  adequate  remedy  at  law.  {Town  of  Mentz  v. 
Cook,  108  N.  Y.  508 ;  1  Pom.  Eq.  Juris.  §  178.)  An  appeal 
to  the  Court  of  Appeals  from  an  order  granting  a  new  trial  is 
only  maintainable  when  the  sole  question  relates  to  and  will 
determine  the  merits,  and  cannot  be  obviated  upon  a  second 
trial,  and  the  appellant  takes  the  risk,  not  only  of  the  ques- 
tions considered  by  the  court  below,  but  of  every  other  legal 
question  and  exception  appearing  upon  the  record.  {Roberts 
V.  Baumgarten,  126  N.  Y.  341 ;  Mackay  v.  Lewis,  73  K.  Y» 
382 ;  Cobb  v.  Hatfield,  46  N.  Y.  533.) 
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Martin,  J.  This  action  was  brought  by  the  plaintiff  as 
receiver  of  the  property  of  George  S.  Kiley.  Its  purpose  was 
to  compel  Hector  McLean,  the  respondent,  to  surrender  to  , 
the  plaintiff  certain  choses  in  action  which  were  in  his  posses- 
sion, and  also  to  account  for  and  pay  over  to  him  all  the  money 
exceeding  the  sum  of  $3,636.41  which  he  had  received  upon 
certain  other  contracts  assigned  to  him  by  Riley. 

Prior  to  the  eiglith  day  of  November,  1893,  the  plaintiff 
was  duly  appointed  receiver  of  tlie  property,  equitable  inter- 
ests and  things  in  action  of  the  defendant  George  S.  Riley, 
in  proceedings  supplementary  to  execution,  which  were  based 
upon  a  judgment  for  $2,954.99.  On  that  day  he  duly  quali- 
fied and  entered  upon  his  duties  as  such  receiver.  On  the 
eleventh  day  of  November,  1893,  the  plaintiff's  receivership 
was  duly  extended  to  include  another  judgment  for  the  sum 
of  $556.90.  On  tlie  nineteenth  day  of  June,  1894,  the  plain- 
tiff's receivership  was  again  extended  so  as  to  include  three 
other  judgments,  which  amounted  to  $1,109.79. 

For  a  number  of  years  before  1884,  there  had  been  many 
business  transactions  between  the  respondent  and  Riley,  in 
which  the  latter  borrowed  money  of  the  former  and  gave  his 
promissory  notes  therefor.  On  the  twenty-eighth  day  of 
March,  1884,  Riley  gave  tiie  respondent  a  mortgage  upon 
property  situated  in  the  city  of  Rochester,  to  secure  any  and 
all  of  his  present  and  future  indebtedness  to  him,  to  be  held 
,aa  a  collateral  and  continuing  security  therefor. 

On  the  nineteenth  of  February,  1890,  by  an  instrument  in 
writing,  and  as  collateral  security  for  the  payment  of  eight 
thousand  dollars,  Riley  assigned  to  the  respondent  a  bond 
and  mortgage  against  Morris  and  Dudley  for  $2,600,  a  bond 
and  mortgage  against  R.  C.  Dudley  for  $1,100,  a  bond  and 
mortgage  against  Wiegand  for  $2,000,  a  land  contract  to 
Hirschtield  upon  which  there  was  due  Riley  $3,000,  and  a 
land  contract  with  Roseboom  upon  which  there  was  unpaid 
$3,300.  On  the  same  day  Riley  indorsed  upon  the  assign- 
ment the  following  agreement :  "  I  hereby  agree  with  Hector 
McLean  to  reassign  to  him  two  of  the  bonds  and  mortgagee 
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this  day  assigned  to  him,  when  the  $8,000  for  which  they  are 
now  assigned  to  him  are  paid  to  him  as  collateral  security  for 
the  sum  of  $2,433.54."  On  the  sixth  day  of  June,  1890,  an 
additional  agreement  was  indorsed  upon  the  assignment  as 
follows  :  "  Received  of  H.  McLean,  Dudley  and  Morris  mort- 
gage $2,600,  and  R.  C.  Dudley  mortgage  $1,100,  being  the 
same  two  named  in  the  within  assignment,  and  said  McLean 
is  to  hold  the  others  as  collateral  security  for  the  payment  of 
$3,636.41  (thirty-six  hundred  thirty-six  and  41-100  dollars), 
with  interest  from  and  after  the  29th  day  of  May,  1890. 
*  *  *  George  S.  Riley.  The  above  is  to  be  paid  within 
thirty  days  from  this  date,  June  6,  1890." 

On  the  nineteenth  of  January,  1891,  Riley  executed  and 
delivered  to  the  respondent  another  mortgage  to  secure  the 
payment  of  $11,700,  then  due  from  Riley,  and  also  as  collat- 
eral security  for  the  payment  of  any  and  all  promissory  notes 
theretofore  given  and  for  all  indebtedness  theretofore  existing 
or  thereafter  to  exist.  On  the  seventh  of  tlie  following  Octo- 
ber Riley  gave  him  still  another  bond  and  mortgage  to  secure 
the  payment  of  the  sum  of  $3,000  then  due  and  as  collateral 
security  for  the  payment  of  all  indebtedness  then  or  there- 
after existing  in  favor  of  the  respondent.  On  the  thirteenth 
of  January,  1892,  to  secure  the  payment  of  $10,000,  Riley 
gave  the  respondent  a  fourth  bond  and  mortgage,  which  was 
a  second  mortgage  upon  the  property  described  therein,  the 
Rochester  Savings  Bank  having  a  prior  mortgage  tliereon  to 
secure  the  payment  of  $23,000. 

On  the  seventeentli  of  May,  1893,  the  indebtedness  of 
Riley  to  the  respondent,  including  the  thirty -six  hundred  dol- 
lar debt  already  mentioned,  amounted  to  over  $40,000.  On 
that  day  the  respondent  commenced  an  action  to  foreclose  the 
four  mortgages  given  to  him  by  Riley.  On  the  twelfth  of 
October  the  Rochester  Savings  Bank  also  commenced  an 
action  to  foreclose  its  mortgage.  A  sale  under  the  foreclosure 
of  the  bank  mortgage  was  had  on  the  third  of  November^ 
1893,  and  the  respondent  purchased  the  mortgaged  property 
for  a  sum  which  exceeded  the  amount  due  on  the  bank's  mort- 
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gage,  with  taxes  and  costs,  by  the  sum  of  $10,084.93,  which, 
after  deducting  the  costs,  treasurer's  fees  and  commissions, 
was  paid  over  to  the  respondent  to  be  applied  on  his 
mortgages. 

In  tlie  action  commenced  by  the  respondent  it  was  adjudged 
that  lie  was  entitled  to  a  judgment  of  foreclosure  and  a  sale 
of  all  the  property  included  in  his  mortgages,  except  the 
premises  covered  by  the  bank's  mortgage,  which  had  already 
been  sold  thereon.  A  sale  was  subsequently  had  in  pursuance 
of  the  respondent's  judgment,  when  all  the  mortgaged  prop- 
erty remaining  unsold  was  purchased  by  him  for  $11,100,  and 
he  was  awarded  a  judgment  for  deficiency  for  $21,520.20, 
which  was  entered  December  29,  1 893.  On  the  twentieth  of 
January,  1894,  the  respondent  received  on  the  Rosehoom  con- 
tract $3,975  in  full  settlement  of  the  amount  due  thereon,  and 
between  February  thirteenth  and  November  nineteenth  of  the 
same  year  he  received  upon  the  Wiegand  mortgage  the  snm 
of  $98.33.  The  respondent  realized  from  the  foreclosure  of 
these  mortgages  about  forty-seven  and  one-half  per  cent  of 
Riley's  indebtedness  to  him.  Applying  to  the  thirty-six 
hundred  dollar  debt  its  j)ro  rata  share  of  tlie  amount  thus 
received,  it  was  reduced  to  $2,012.02,  and  when  that  sum  was 
deducted  from  the  amount  received  upon  the  Roseboom  and 
Wiegand  contracts,  there  still  remained  in  the  respondent's 
hands  $2,209.52  of  the  money  so  received. 

Before  the  commencement  of  this  action  the  plaintiff 
demanded  of  the  respondent  that  he  surrender  and  turn  over 
to  him  as  receiver  the  Wiegand  bond  and  mortgage  for  $2,000, 
the  Hirschtield  land  contract,  and  tlie  surplus  of  the  amount 
received  by  him  on  the  Roseboom  contract  after  deducting 
the  amount  due  on  the  thirty -six  hundred  dollar  debt.  ^AVith 
this  demand  the  respondent  refused  to  comply.  All  the  fore- 
going facts  were  found  by  the  court  and  are  fully  sustained 
by  the  undisputed  evidence. 

The  Special  Term  held  that  the  plaintiff,  as  such  receiver, 
was  entitled  to  a  judgment  requiring  the  respondent  to  trans- 
fer and  assign  to  him  the  Wiegand  bond  and  mortgage,  the 
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Hirschfield  land  contract,  and  that  he  pay  him  the  $2,209.52 
remaining  in  his  hands  after  the  payment  of  the  thirty-six 
hundred  dollar  debt,  and  judgment  was  entered  accordingly. 
Upon  an  appeal  to  the  General  Term  that  judgment  was 
reversed,  the  court  in  effect  holding  that  by  reason  of  his  judg- 
ment for  deficiency,  the  respondent  was  entitled  to  share  in 
the  proceeds  of  the  securities  held  by  him;  tliat,  being  a  judg- 
ment creditor,  he  occupied  the  same  relation  to  them  as  though 
a  receiver  had  been  appointed  under  his  judgment,  and  that 
the  securities  and  moneys  in  his  hands  should  be  applied  pro 
rata  upon  the  judgments  upon  which  the  plaintiff's  claims 
were  founded  and  the  respondent's  judgment  for  deficiency 
so  far  as  it  remained  unpaid. 

The  trial  court  correctly  held  that  the  money  realized  from 
the  foreclosure  of  the  four  mortgages  given  by  Riley  to  the 
respondent  as  collateral  security  for  all  his  debts  should  be 
applied  thereon  j^o  rata^  including  the  thirty-six  hundred  dol- 
lar debt.  The  money  thus  received  was  from  a  judicial  sale, 
and,  hence,  the  rule  as  to  application  of  payments  where  the 
payment  is  voluntary,  does  not  apply.  {Orleans  County  Nat. 
Bank  v.  Moore^  112  ^.  Y.  543.)  In  the  case  cited  it  was 
held  that  the  rule  giving  a  creditor,  holding  several  obliga- 
tions or  claims  against  his  debtor,  the  right  to  apply  the  pay- 
ment made  to  him  by  the  creditor,  in  the  absence  of  any 
application  by  him,  is  confined  to  voluntary  payments ;  that 
the  proceeds  of  a  sale  under  a  judgment  for  the  foreclosure 
of  a  mortgage  given  by  the  debtor  to  secure  various  debts, 
are  paid  over  to  the  creditor,  not  as  a  voluntary  payment, 
but  by  operation  of  law ;  that,  in  the  absence  of  directions 
given  in  the  security,  their  application  is  to  l>e  made  by  the 
court  in  accordance  with  equitable  principles,  and  that  the  rule 
in  equity  is,  that  where  the  proceeds  are  insuflicient  to  satisfy 
all  of  the  debts  secured,  they  should  be  applied  ^;ro  rata^  each 
debt  sharing  in  the  fund  without  regard  to  priority  of  date, 
or  to  the  fact  that  for  some  of  the  debts  the  creditor  holds 
other  securities.  Indeed,  the  correctness  of  that  principle  is 
not  denied. 
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The  respondent,  however,  claims  that  the  assignment  of 
February  19,  1890,  and  the  subsequent  agreements  indorsed 
tliereon,  did  not  amount  to  a  contract  that  the  collaterals 
assigned  were  to  be  held  as  security  for  the  thirty-six  hundred 
dollar  debt  only,  but  insists  .that  it  was  the  intention  of  the 
parties  that  the  collaterals  assigned  should  also  be  held  for  any 
general  indebtedness  of  Riley.  Practically,  upon  this  con- 
tention alone  rests  the  wliole  controversy  between  the  parties, 
and  the  difference  of  opinion  which  existed  between  the 
Special  and  General  Terms.  Thus,  whether  the  securities  so 
transferred  were  assigned  to  the  respondent  as  collateral 
security  for  the  general  indebtedness  of  Riley,  or  whether 
they  were  pledged  for  the  thirty-six  hundred  dollar  debt  alone, 
is  the  controlling  question  in  this  case. 

The  appellant  contends  that  these  securities  were  pledged 
only  to  secure  the  thirty-six  hundred  dollar  debt,  while  the 
respondent  insists  they  were  assigned  as  collateral  to  any 
indebtedness  which  might  exist  between  the  parties  to  that 
assignment.  The  learned  trial  judge  found  as  a  fa<;t  that  the 
Hirschlield,  Wicgand  and  Roseboom  contracts  were  assigned 
to  the  respondent  as  collateral  security  for  the  thirty-six  hun- 
dred dollar  debt  alone.  The  evidence  in  the  record  shows 
that  finding  to  have  been  fully  justified.  A  part  of  the  pro- 
ceedings had  in  the  action  instituted  by  the  respondent  for 
the  foreclosure  of  his  four  mortgages  was  introduced  in  evi- 
dence. In  the  complaint  which  was  verified  by  him,  it  was 
alleged  that  those  obligations  were  assigned  as  collateral  for 
the  thirty-six  hundred  dollar  debt.  It  was  also  proved  that 
upon  the  trial  of  that  action  the  respondent  testified  that  they 
were  assigned  to  him  as  collateral  for  that  indebtedness ;  that 
that  debt  was  a  separate  matter  secured  by  those  contracts  and 
the  Wiegand  bond  and  mortgage,  and  that  they  had  no  con- 
nection whatever  with  the  other  collaterals  held  by  him. 

Again,  the  assignment,  reassignment  and  receipt  or  agree- 
ment pledging  these  securities  to  the  respondent  show  clearly 
that  they  were  held  by  him  as  collateral  for  the  thirty-six 
hundred  dollar  debt  only.     The  contention  of  the  respondent 
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that  sach  was  not  the  intention  of  the  parties  cannot  be  sus- 
tained, in  view  of  the  evidence  given  upon  the  trial.  It  was 
at  least  a  question  of  fact,  the  decision  of  which  could  not 
properly  be  disturbed  by  the  General  Term.  Therefore,  in 
the  further  discussion  of  this  case,  it  must  be  assumed  that  the 
land  contracts  and  the  Wiegand  bond  and  mortgage  were 
transferred  as  collateral  security  for  the  thirty-six  hundred  dol- 
lar debt,  and  had  no  relation  to  the  other  debts  held  by  the 
respondent. 

In  considering  the  rights  of  the  parties  to  the  property  in 
question,  it  must  be  remembered  that  the  plaintiff  was  appointed 
receiver,  and  duly  qualified  as  such  November  9,  1893,  and 
thus  acquired  title  to  the  personal  property,  choses  in  action 
and  interests  in  equity  belonging  to  Riley,  before  the  respond- 
ent's deficiency  judgment  was  recovered. 

It  is  manifest  that  the  respondent  acquired  no  lien  upon  the 
funds  or  securitieis  in  his  hands  under  or  by  virtue  of  that 
judgment.  They  consisted  entirely  of  personal  property,  and, 
consequently,  his  judgment  was  not  a  lien  thereon.  {S?nith 
V.  Gage,  41  Barb.  60,  6(j ;  Lewis  v.  Sfnith,  9  N.  Y.  602,  510.) 
He  instituted  no  proceeding  or  suit  in  the  nature  of  a  credit- 
or's action  in  aid  of  his  judgment,  or  to  enforce  it,  and,  hence, 
had  only  the  rights  of  an  ordinary  judgment  creditor  upon 
whose  judgment  no  execution  had  been  issued.  When  the 
respondent's  debt  was  paid,  all  his  right  to  the  securities 
pledged  as  collateral  for  its  payment  was  extinguished. 
(  Wyckoff  v.  Anthony,  90  !N".  Y.  442 ;  Cass  v.  Iligenhotain, 
100  N.  Y.  248,  252.) 

After  the  appointment  of  the  plaintiff  as  receiver,  the  filing 
of  the  order  appointing  him,  and  upon  his  qualifying  as  such 
the  judgment  debtor's  property  vested  in  him  as  from  the  time 
when  the  order  appointing  him  or  extending  his  receivership 
was  filed,  and  his  title  extended  back  by  relation,  for  the 
benefit  of  judgment  creditors  in  whose  behalf  the  proceedings 
were  instituted,  so  as  to  include  the  pei'sonal  property  of  the 
debtor,  at  the  time  of  the  service  of  the  orders  by  which  such 
proceedings  were  commenced.  (Code  of  Civil  Procedure, 
63 
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§§  2468,  2469 ;  McCorkU  v.  Herrman,  117  N.  Y.  297.)  Thus 
the  plaintiff,  as  such  receiver,  acquired  title  to  these  securities 
subject  only  to  the  lien  which  the  respondent  had  thereon  for 
the  security  of  his  thirty-six  hundred  dollar  debt,  and  when 
that  debt  was  paid,  the  title  rested  in  the  plaintiff  discharged 
from  such  lien.  {Leitch  v.  UolUster^  4  N.  Y.  211 ;  Smith  v, 
Beattie,  31  N.  Y.  542.)  The  fact  that  the  respondent  held 
other  debts  against  Riley  did  not  entitle  him  to  retain  those 
securities,  as  they  were  not  pledged  for  any  other  debt. 
Where  personal  property  is  specifically  assigned  as  collateral, 
or  pledged  for  a  particular  debt  or  loan,  in  the  absence  of  a 
special  agreement  to  that  effect,  it  cannot  be  held  by  the 
assignee  or  pledgee  for  any  other  debt  or  advance.  {Duncan 
V.  Brennan,  83  N.  Y.  487;  C.  N.  Bank  v.  Bell,  125  N.  Y. 
38.)  Therefore,  it  is  obvious  that  the  General  Term  erred  in 
liolding  that  the  plaintiff  was  not  entitled  to  recover  the 
money  and  securities  remaining  in  the  respondent's  hands 
after  the  payment  of  the  thirty-six  hundred  dollar  debt,  and 
in  reversing  the  judgment  upon  that  ground. 

The  respondent's  contention,  that  the  plaintiff  had  an  ade- 
quate remedy  at  law,  and  hence  could  not  maintain  this 
action,  is  untenable.  The  action  was  to  compel  him  to  trans- 
fer to  the  receiver  funds  and  securities  to  which  the  latter  had 
acquired  the  title  through  proceedings  in  the  nature  of  a 
creditor's  bill.  In  sucli  a  case  an  action  in  equity  may  be 
maintained  for  an  accounting  as  to  the  funds  and  securities  in 
his  possession,  and  for  a  decree  compelling  him  to  pay  and 
deliver  them  to  the  receiver.  {Farwell  v.  Importeri^  Bauh 
^0  N.  Y.  483,  491.) 

On  the  trial  the  respondent  was  called  as  a  witness,  and 
■after  testifying  that  he  attended  tlie  sale  in  his  action,  he 
stated  that  the  property  was  struck  oft"  to  him  for  $11,1(K~); 
that  he  never  got  any  money  out  of  it,  and  that  he  knew  there 
were  taxes  upon  tlie  property.  He  was  then  asked  the 
amount  of  the  taxes,  which  was  objected  to  as  inadmissible, 
and  the  objection  was  sustained.  To  this  ruling  the  respond- 
ent excepted,  and  now  contends  that  his  exception  was  well 
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taken.  If  we  are  correct  in  our  conclusion,  that  the  securities 
sought  to  be  recovered  by  the  plaintiflE  were  not  assigned  for 
debts  other  than  tliat  for  $3,636.41,  the  amount  of  taxes  was 
entirely  immaterial.  Certainly  it  could  have  no  bearing  upon 
the  question  litigated  between  the  parties,  and  hence  was 
properly  rejected. 

We  think  there  were  no  errors  committed  on  the  trial  that 
justified  a  reversal  of  the  judgment  of  the  Special  Term,  and 
hence  that  the  order  of  the  General  Term  should  be  reversed 
and  the  judgment  entered  upon  the  decision  of  the  Special 
Term  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  i-eversed  and  judgment  accordingly. 


Mabietta  Ludington.  Kespondent,  v.  Daniel  G.  Thompson, 
as  Receiver  of  Augustus  Baus  &  Co.,  a  Dissolved  Corporar 
tion,  Appellant. 

1.  Corporations  —  Voluntary  Dissolution  —  Action  against 
Receiver  —  Pleading.  When  a  complaint  against  the  receiver  of  a  cor- 
poration, appointed  by  an  order  or  decree  made  in  a  proceeding  under  the 
statute  for  the  voluntary  dissolution  of  corporations  (2  R.  8.  467,  et  seq.), 
Avers  that  the  corporation  has  been  dissolved,  and  the  averment  is  not 
denied  in  the  answer,  the  fact  that  the  defendant  was  appointed  receiver 
OD  final  dissolution  sufficiently  appears. 

2.  Establishment  op  Disputed  Claims.  The  method  prescribed  by 
the  statute  authorizing  proceedings  for  the  voluntary  dissolution  of  cor- 
porations, for  ascertaining  the  validity  of  disputed  claims  by  summary 
reference  (2  R.  8.  470,  §  73),  is  not  exclusive,  and  the  court  may  authorize 
an  action  for  that  purpose  against  the  receiver  who  disputes  the  validity 
of  a  claim. 

3.  Action  against  Receiver  —  8tatute  op  Limitations.  If  an 
action  against  a  voluntarily  dissolved  corporation,  in  form  an  action 
upon  promissory  notes,  is  in  fact  an  action  to  ascertain  whether  the  plain- 
tiff is  a  creditor  by  reason  of  the  notes,  entitled  to  share  in  the  distribution 
of  the  estate  of  the  corporation,  it  is  not  barred  by  the  six  years*  Statute 
of  Limitations,  unless  the  allowance  of  the  claim  in  a  proceeding  under 
the  statute  would  have  been  barred. 

4.  Receiver  a  Trustee  —  Suspension  op  Statute  of  Limitations. 
The  receiver  of  a  voluntarily  dissolved  corporation  is,  by  force  of  the 
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statute  (2  R.  S.  469,  §  67),  a  trustee  of  the  property  of  the  corporation  for 
the  benefit  of  all  its  creditors  ;  and  the  six  years*  Statute  of  Limitations 
does  not  run  in  his  favor  against  claims  not  barred  at  the  time  of  his 
appointment,  so  long  as  the  trust  is  open  and  continuing,  and  has  not 
been  repudiated  or  denied. 
Lvdington  v.  Thompson,  4  App.  Div.  117.  affirmed. 

(Argued  June  18,  1897  ;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
June  5,  1896,  upon  an  order  of  the  Appellate  Division  in  the 
first  judicial  department,  overruling  exceptions  taken  by 
defendant  upon  the  trial,  ordered  to  be  heard  in  the  first 
instance  by  tlie  Appellate  Division  and  directing  judgment  in 
plaintiffs  favor,  with  a  notice  of  bringing  up  for  review  the 
order  overruling  the  exceptions. 

The  action  was  brought  upon  eight  promissory  notes,  some 
of  which  were  made  by  the  corporation  of  which  the  defend- 
ant is  the  receiver,  and  others  were  made  by  third  parties  and 
indorsed  by  the  corporation,  and  for  money  loaned  and 
advanced  by  plaintiff.  The  notes  matured  during  the  months 
of  September,  November  and  December,  1887,  and  January 
and  March,  1888. 

The  corporation  was  engaged  in  the  business  of  the  manu- 
facture of  pianos.  October  12,  1887,  the  corporation  being 
insolvent,  proceedings  for  a  voluntary  dissolution  were  com- 
menced, and  Gustavns  Baylies,  Jr.,  who  then  was  and  always 
had  been  the  secretary  of  the  corporation,  was  appointed 
receiver  thereof  by  the  Supreme  Couii;.  lie  gave  security, 
qualified,  and  on  the  same  day  took  possession  of  the  property 
of  the  corporation  of  value  of  upwards  of  $100,000,  and  con- 
tinued to  act  as  such  receiver  until  February,  1888.  While  lie 
was  acting  as  such  receiver,  and  before  all  the  notes  had 
matured,  he  made  and  delivered  to  the  plaintiff,  who  was  the 
holder  of  all  the  notes,  a  writing  signed  by  him  as  secretary 
of  the  corporation,  and  also  as  receiver  thereof,  wherein  he 
waived  protest  of  the  notes,  and  consented  that  the  holder  of 
them  might  receive  part  payment  of  the  same  and  might 
extend  the  time  for  the  payment  of  the  balance  without  affect- 
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ing  the  legal  liability  of  the  corporation  as  indorser  upon  the 
notes.  Some  of  the  notes  were  duly  protested.  They  were 
all  luade  or  indorsed  by  the  corporation.  In  February,  1888, 
the  court  made  an  order  annulling  and  setting  aside  the  order 
of  October  12,  1887,  appointing  Baylies  receiver,  on  the 
ground  that  the  petition  upon  which  it  was  made  was  insuffi- 
cient and  declaring  the  order  to  have  been  null  and  void  and 
quashing  the  petition  and  all  subsequent  proceedings  thereon, 
and  thereafter,  January  23,  1891,  the  court,  upon  an  account- 
ing by  Baylies  as  such  receiver,  ordered  judgment  against  him 
for  $194,414.39.  February  29,  1888,  this  defendant  was 
appointed  receiver  of  the  corporation  which  was  dissolved, 
and  he  has  qualified  and  ever  since  has  been  acting  as  such 
receiver.  September  29, 1890,  plaintiflE  tiled  with  this  defend- 
ant receiver  a  claim  for  the  amount  of  the  notes  and  the 
money  loaned  and  advanced.  In  1891  the  defendant  receiver, 
by  order  of  the  court,  declared  and  distributed  a  dividend  of 
twenty  per  cent  to  and  among  the  creditors  of  the  corpora- 
tion, and  in  his  petition  for  such  order  the  receiver  disallowed 
plaintiflPs  claim  and  refused  to  pay  the  plaintiff  anything 
thereon.  The  plaintiff  did  not  learn  of  the  disallowance  of 
his  claim  by  the  receiver  until  some  time  after  the  dividend  of 
twenty  per  cent  had  been  paid,  but  within  two  years  there- 
after. May  25,  1895,  the  court,  by  order,  allowed  the  plain- 
tiff to  bring  this  action  against  the  receiver,  and  the  action 
was  actually  commenced  June  5,  1895.  The  defendant, 
among  other  things,  denied  protest  and  waiver  of  protest  of 
the  notes  and  alleged  payment  of  the  claim,  and  set  up  the 
Statute  of  Limitations. 

George  Putnam  Smith  for  appellant.  The  Statute  of 
Limitations  is  a  bar  to  this  action.  {Kingsley  v.  F,  iV^.  Bank^ 
31  Hun,  329 ;  Beach  on  Receivers,  §  1 ;  Kirkpatrick  v.  McEV 
Toy^  41  N.  J.  Eq.  555  ;  Sacia  v.  DeGraaf^  \  Cow.  356 ;  Dein- 
arest  v.  Wynkoojp^  3  Johns.  Ch.  129 ;  Howell  v.  Koehler^  52 
Ohio  St.  103 ;  SpoUwood  v.  Damhridge,  4  H.  &  M.  139 ; 
Strike  v.  McDonald^  2  H.  &  G.  238 ;  Rosenthal  v.  Plumh^ 
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25  Ilun,  336;  Storrs  v.  Flumb,  30  Hun,  319;  Greenwddi. 
Appell,  17  Fed.  Rep.  140 ;  Trafton  v.  mil,  80  Me.  503.) 

Lyman  W,  Redington  for  respondent.  The  Statute  of 
Limitations  is  not  a  bar  to  this  action.  {PeopU  v.  St.  N. 
Bank,  151  X.  Y.  597;  Pierson  v.  Morgan,  20  Abb.  [X.  C] 
428  ;  luine  v.  Blood,  7  Johns.  Ch.  90 ;  Hill  v.  McDonald, 
19  Civ.  Pro.  Rep.  431 ;  In  re  Camp,  126  N.  Y.  389 ;  BavU 
V.  Davis,  86  Hun,  402 ;  Decouche  v.  Savetier,  3  Johns.  Ch. 
190;  Perry  on  Trusts,  §§  863,  864;  Jieltz  v.  Beitz,  80  N.  Y. 
538 ;  IIa?ner  v.  Sidwaij,  124  X.  Y.  538-549 ;  Zehley  v.  KL 
(&  T.  Co.,  139  N.  Y.  461.)  The  general  waiver  made  by  Bay- 
lies was  admissible  in  evidence.  {Sullivan  v.  Judah,  4  Paige, 
444  ;  PeopU  ex  rel,  v.  Sturtevant,  9  N.  Y.  263  ;  A.  C  Bank 
V.  Schernierhom,  9  Paige,  372 ;  Bond  v.  State,  68  Miss.  648 ; 
Gihhes  v.  Greenville-,  5  Car.  304 ;  9  Am.  &  Eng.  R.  R.  Cas. 
723 ;  F.  i&  M.  Bank  v.  B.  cfe  D.  Bank,  16  N.  Y.  129 ;  Ferny 
v.  P,  F,  Ins.  Co.,  2  Robt.  599  ;  Akin  v.  Blanchard,^^  Barb. 
527.) 

Andrews,  Ch.  J.  The  principal  question  on  this  appeal 
arises  npon  the  defense  of  the  Statute  of  Limitations. 

The  defendant  is  the  receiver  of  Augustus  Bans  &  Co.,  a 
manufacturing  corporation,  appointed  by  an  order  or  decree 
of  the  court  made  February  29,  1888,  in  proceedings  under 
the  statute  for  the  vohintary  dissolution  of  corporations.  The 
complaint  avere  that  the  corporation  has  been  dissolved  and  tho 
averment  is  not  denied  in  the  answer.  Construing  this  aver- 
ment in  connection  with  the  statute  under  which  the  proceed- 
ings were  instituted,  which  only  provides  for  the  appointment 
of  a  receiver  as  a  part  of  the  judgment  for  dissolution,  it  snf- 
ficiently  appears  that  the  defendant  was  appointed  receiver  on 
the  final  dissolution.  (2  Rev.  St.  468,  §  65.)  The  powers  of 
such  a  receiver  are  defined  in  the  statute.  By  the  67th  sec- 
tion such  receivers  are  vested  with  all  the  estate,  real  and  per- 
sonal, of  the  corporation  and  they  are  declared  to  be  "  trustees 
of  such  estate  for  the  benefit  of  the  creditora  of  such  corpora- 
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tion  and  of  its  stockholders."  By  the  68th  section  they  are 
declared  to  possess  all  the  power  and  authority  conferred  by 
law  upon  trustees  to  whom  an  assignment  of  the  estate  of 
insolvent  debtors  may  be  made  pursuant  to  the  provisions  of 
the  fifth  chapter  of  the  second  part  of  the  Revised  Statutes. 

The  right  of  action  on  the  notes  was  not  barred  on  Febru- 
ary 29,  1888,  the  date  of  the  dissolution  of  the  corpora- 
tion and  of  the  appointment  of  the  receiver.  The  notes 
matured  between  September,  1887,  and  March,  1888.  This 
action  was  not  commenced  until  June  5,  1895,  more  than 
six  years  after  the  last  note  became  due.  The  lapse  of  time 
would  have  barred  an  action  on  the  notes  against  the  corpora- 
tion, if  the  corporation  had  continued  in  existence,  and  it  is 
insisted  that  the  receiver  stands  in  the  place  of  the  corpora- 
tion and  is  entitled  to  interpose  the  bar  of  the  statute  as  a 
defense  to  tlie  action,  to  the  same  extent  that  the  corporation 
might  have  done  if  it  had  not  been  dissolved,  and  it  had  been 
sued  upon  the  notes. 

It  is  important  to  notice  the  real  nature  of  the  action.  It  is 
in  form  an  action  upon  the  notes,  and  judgment  has  been 
rendered  thereon  against  the  defendant  in  his  representative 
character.  In  fact  it  is  an  action  to  ascertain  and  establish  the 
status  of  the  plaintiff  as  a  creditor  of  the  corporation,  and  as 
such  entitled  to  share  in  the  distribution  of  its  assets  in  the 
hands  of  the  receiver.  The  action  was  brought  by  permission 
of  the  court.  There  could  be  no  pretense  that  the  defendant 
WHS  the  debtor  of  the  plaintiff  or  was  personally  liable  upon  the 
notes.  The  statute  authorizing  proceedings  for  the  voluntary 
dissolution  of  corporations  prescribes  a  method  for  ascertain- 
ing the  claims  of  creditors  and  for  a  reference  in  case  claims 
are  disputed.  But  this  method  is  not,  we  conceive,  exclusive. 
The  court  may,  nevertheless,  when  in  its  judgment  it  is 
proper  so  to  do,  authorize  an  action  to  be  brought  against  the 
receiver  who  disputes  the  validity  of  a  claim,  so  that  the 
matter  may  be  more  deliberately  examined  and  determined 
than  in  the  summary  method  authorized  by  the  statute.  But 
whether  the  validity  of  a  claim  is  ascertained  by  a  summary 
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reference  or  by  action,  the  purpose  of  eacli  proceeding  is  the 
same,  to  procure  an  adjudication  for  the  guidance  of  the 
receiver  in  administering  the  estate  of  tlie  corporation. 

If  the  six  years'  Statute  of  Limitations  would  not  have  barred 
the  allowance  of  the  claim  in  a  proceeding  under  the  statute,  it 
is  not  a  bar  to  an  action  brouglit  against  the  receiver  for  the  same 
purpose.  The  action,  we  repeat,  is  not  in  a  proper  sense  an  action 
brought  on  obligations  evidenced  by  the  notes,  but  to  ascertain 
whether  the  plaintiff  was  a  creditor  by  reason  thereof,  entitled 
to  share  in  the  distribution  of  the  estate  of  the  corporation. 
It  is  undisputed  that  on  the  29th  of  February,  1888,  the  date 
of  the  dissolution  of  the  corporation,  the  notes  were  valid, 
subsisting,  enforceable  claims  against  the  corporation.  By  the 
ancient  common  law,  on  the  civil  death  of  a  corporation,  its 
debts  were  extinguished  and  its  property  reverted  to  its 
grantor  or  was  vested  in  the  king,  to  the  exclusion  of  cred- 
itors. (Angell  &  Ames  on  Corp.  §  779.)  This  rigorous  and 
inequitable  doctrine  came,  in  time,  under  the  benign  influence 
of  courts  of  equity,  to  yield  to  the  juster  view  that,  upon  the 
dissolution  of  a  corporation,  its  property  became  a  trust  fund 
for  the  payment  of  creditors  and  stockholders.  This  principle 
is  incorporated  into  the  statute  for  the  voluntary  dissolution 
of  corporations  in  section  67,  to  wliich  reference  lias  been 
made.  The  estate  is' vested  in  the  receiver  for  the  "benefit 
of  the  creditors  of  such  corporation  and  of  its  stockholders."' 
The  plaintiff  was  included  in  this  class,  and  upon  the  appoint- 
ment of  the  receiver  he  held  the  property  of  the  corporation 
upon  an  express  trust  declared  in  the  statute  itself,  for  the 
common  benefit  of  the  plaintiff  and  other  creditors.  It  was 
not  a  trust  for  the  then  ascertained  creditors,  but  for  all  who 
should  establish  their  status  as  creditors  in  the  due  course  of 
the  administration  of  the  trust.  The  receiver  did  not  hold  the 
estate  of  the  corporation  adversely  to  the  creditors  or  any  of 
them.  It  was  not  a  trust  imposed  upon  the  receiver  by  reason 
of  misconduct.  It  was  voluntarily  assumed  by  him  as  the 
officer  of  the  court  which  appointed  him.  His  sole  interest 
and  duty  was  to  administer  the  fund  and  property  for  tlie 
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benefit  of  all  existing  creditors  in  obedience  to  the  prescrip- 
tions of  the  statute  and  subject  to  the  supervisory  jurisdiction 
of  the  court. 

The  liniitation  of  six  years  applicable  to  actions  on  contract 
is  not  an  answer  to  the  claim  of  the  plaintiflE  in  this  proceed- 
ing.    It  is  not  set  up  by  the  debtor.     The  dissolution  of  the 
corporation  made  a  suit  and  judgment  against  the  corporation 
impossible.     {Ilardman  v.  Sage^  12:1:  N.  Y.  25  ;  United  Glass 
Co.  V.  Fary,  152  id.  124.)    The  defendant,  as  we  have  said, 
is  a  trustee  appointed  by  the  court  for  the  administration  of 
the   property   of  the  corporation  for  the   benefit  of  all  its 
creditors,   including    the    plaintiff,   and   the   authorities   are 
decisive  that  the  statute  does  not  run  in  favor  of  the  trustee 
against  claims  not  barred  at  the  time  of  the  appointment  so 
long  as  the  tnist  is  open  and  continuing  and  has  not  been 
repudiated  or  denied.     {Lavnmer  v.  Stoddard^  103  N.  Y.  672 ; 
ZeUey  v.  F.  L.  cfe  T.  Co,,  139  id.  461.)     The  rule  is  different 
in  case  of  implied  or  constructive  trusts  forced  upon  the  con- 
science of  a  party  as  a  means  of  preventing  the  consummation 
of  a  wrong.     {Lammer  v.  Stoddard,  supra  ;  In  re  Leiman, 
32  Md.  225.)     In  the  case  of  express  and  admitted  trusts  the 
possession  of  the  trustee  is  not  hostile  or  adverse  to  the  claim 
of  the  cestui  que  trust  and  is  consistent  with  the  continuing 
recognition  of  the  trust  relation  until  that  relation  is  distinctly 
disclaimed.    The  cases  arising  in  bankruptcy  or  under  the  insol- 
vent laws  of  a  state  are  numerous  to  the  effect  that  from  the  time 
of  the  institution  of  the  proceedings  and  the  appointment  of  an 
assignee  or  trustee  in  bankruptcy  or  insolvency,  the  running 
of  the  statute  is  suspended  as  to  claims  not  then  barred,  and 
that   the  assignee  or  trustee  cannot  resist  payment  because 
more  than  the  statutory  period  for  bringing  an  action  on  the 
claim  has  elapsed  before  payment  was  demanded.     {Ex  parte 
Moss,  2  Glyn  &  Jameson,  46,  330  ;  Minot  v.  Tha^her,  7  Met. 
348  ;    Parker  v.   Sanbo?m,  7  Gray,  191 ;    Von    Sachs    v. 
^retz,  72  N.  Y.  548,  556  ;  In  re  Leiman,  supra.)    The  case 
of  the  appointment  of  a  receiver  for  the  final  winding  up  of 
the    estate  of  a  dissolved  corporation  is  plainly  within  the 
64 
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reason  upon  which  the  authorities  cited  proceed.     (See  Eirh 
Patrick  v.  McElroy,  41  N.  J.  Eq.  555.) 

There  are  many  cases  of  trust  within  the  comprehensive 
meaning  of  that  term  where  there  is  a  concurrent,  legal  and 
equitable  remedy.  In  such  cases  the  general  rule  is  that  if  the 
legal  remedy  is  barred  the  equitable  remedy  is  barred  also. 
{Kane  v.  Bloodgoody  7  John.  Ch.  90.)  An  executor  or  adminis- 
trator is  in  a  proper  sense  a  trustee  for  creditors  and  persons 
interested  in  the  estate  of  the  decedent,  as  legatees  or  next  of 
kin.  The  executor  or  administrator  may,  although  a  trustee, 
interpose  the  Statute  of  Limitations  as  a  defense  to  an  action 
to  recover  a  debt  not  barred  at  the  death  of  the  decedent 
This  right  is  recognized  by  statute.  It  is  the  policy  of  the  hw 
regulating  the  settlement  of  estates  of  decedents  that  claims 
should  be  presented  and  adjusted  without  unreasonable  delay. 
The  executor  or  administrator  is  the  representative  of  the 
decedent,  and  is  entitled  to  make  all  defenses  which  the  tes- 
tator or  intestate  could  have  made  if  living.  There  is  little 
analogy  between  a  person  standing  in  such  a  relation  and  the 
position  of  a  receiver  of  the  estate  of  a  dissolved  corporation, 
appointed  as  the  officer  and  agent  of  the  court  to  get  its  assets 
and  distribute  them  among  its  then  existing  creditors.  We 
think  the  defense  of  the  Statute  of  Limitations  was  properly 
overruled.  The  judgment  establishes  the  claim  of  the  plain- 
tiff, but  the  plaintiff  acquires  thereby  no  preference  over  other 
creditors.     {In  re  Waterhury^  8  Paige,  380.) 

We  are  also  of  opinion  that  the  waiver  of  protest  of  tlie 
notes  indorsed  by  the  corporation,  made  by  Baylies,  in  liis  char- 
acter both  as  receiver  and  as  secretary  and  treasurer  of  the 
corporation,  was  valid,-  for  reasons  which  are  sufficiently  stated 
in  the  opinion  below. 

We  find  no  error  in  the  record  requiring  a  reversal  of  the 
judgment,  and  it  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Gkay,  J.,  absent. 

Judgment  affirmed. 
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David  L.  Wise  et  al.,  Plaintiffs,  v,  L.  &  C.  Wise  Company, 

Defendant. 
In  the  Matter  of  the  Application  of  John  S.  McMaster,  as 

Ancillary  Receiver  of  L.  &  C.  Wise  Company. 

Simon  Goldenberg,  Respondent ;  Receiver  of  Taxes  in  the 

City  of  New  York,  Appellant. 

1.  Tax  ok- Personal  Property  —  Priority  of  Attachment  by 
Creditor.  Where  there  is  no  statute  giving  a  preference  to  the  tax,  a 
specific  lien  upon  personal  property,  acquired  by  attachment  in  an  action 
at  law,  cannot  be  displaced  in  favor  of  a  subsequent  claim  for  taxes  on 
the  same  property,  where  no  specific  lien  has  been  acquired  by  warrant 
or  any  legal  process. 

2.  Insolvent  Corporation  —  Personal  Property  —  Priority  op 
Attachment  to  Tax.  Taxes  assessed  upon  the  personal  property  of  an 
insolvent  corporation,  and  which  became  due  subsequent  to  the  levy  of 
an  attachment  and  execution  thereon  at  the  suit  of  creditors,  are  not  a 
prior  lien  upon  the  assets  in  the  hands  of  a  receiver  for  distribution,  under 
the  direction  of  the  court,  and  which  arose  from  a  sale  of  the  property 
subject  to  the  levy. 

Wise  V.  Wise  Co.,  12  App.  Div.  319,  affirmed. 

(Argued  June  21,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 17,  1896,  which  reversed  so  much  of  an  order  of  Special 
Term  as  directs  John  S.  McMaster,  as  ancilliary  receiver  of 
the  L.  &  C.  Wise  Company,  to  first  pay  the  claim  of  the 
receiver  of  taxes  in  the  city  of  Xevv  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  Grier  Monroe  and  Henry  M.  Powell  for  appellant. 
The  claim  of  the  receiver  of  taxes,  representing  the  state,  is 
entitled  to  a  preference.  (Toller  on  Executors,  259 ;  3  Bacon's 
Abridg.  79;  Giles  v.  Graver,  9  Bing.  135;  Const.  N.  Y. 
art.  I,  §  16;  U.  S.  v.  State  Bank,  6  Pet.  29-34;  ZT:  T.  Co. 
V.  /.  M.  R.  Co,,  117  U.  S.  434 ;  In  re  C  Ins.  Co.,  3  Abb.  Ct. 
App.  Dec.  239 ;  C  T,  Co.  v.  N.  Y.  C.  cfe  N.  R.  R.  Co.,  110 


508  Wise  v.  Wise  Company.  [Oct., 

Points  of  counsel.  [Vol.  153. 

N.  Y.  250;  InreW.  I,  Z,  Co,,  N.  Y.  L.  J.,  Jan.  24,  1894; 
People  V.  M.  K  Lis,  Co.,  N.  Y.  L.  J.,  June  17,  1890 ;  In  re 
Blight,  N.  Y.  L.  J.,  Sept.  9,  1896 ;  State  v.  Rogers,  2  H.  & 
McH.  198 ;  Murray  v.  RidUy,  3  H.  «fe  McH.  171 ;  PeopU 
ex  rel,  v.  Davenport,  91  N.  Y.  590 ;  MaxmUian  v.  Mayor, 
etc.,  62  N.  Y.  168 ;  Workman  v.  Mayor,  etc,,  67  Fed.  Eep. 
347.)     The  claim  of  the  receiver  of  taxes,  representing  the 
state,  for  the  personal  tax  of  1893,  though  not  technically  a 
lien  on  specific  property,  is,  nevertheless,  under  the  facts  in 
this  case,  entitled  to  priority  of  payment  over  the  attachments. 
(L.  1855,  ch.  37;  In  re  Babeock,  115  N.  Y.  450;  Asm,  of 
Colored  Orphans  v.  Mayor,  etc,  104  N.  Y.  581 ;  Sisters  of 
St,  Francis  y.  Mayor,  etc,  112  N.  Y.  677;  51   Hun,  355; 
McMahcm  v.  Beekman,  65  How.  Pr.  427,  433 ;  L.  1882,  ch. 
410.)     The  courts  of  England  have  from  the  most  ancient 
time  recognized  the  riglit  of  the  king,  representing  the  state, 
to  priority  in  payment  over  the  claims  secured  by  specific 
liens.     {Giles  v.  Grover,  9  Bing.  130  ;  2  Bacon's  Abridg.  363; 
Toller  on  Executors,  259,  ch.  2 ;  Phwnix  F.  <&  M.  Co.  v.  ^\ 
li,  C,  Co,,  6  Civ.  Pro.  Rep.  106.)     The  courts  of  the  United 
States  have  traced  to  the  principles  of  the  common  law  the 
right  of  the  government,  under  the  statute,  to  priority  m  pay- 
ment over  tlie  claims  of  creditors  contending  for  preference 
under  specific  liens  or  statutes.     ( U.  S,  v.  State  Bank,  6  Pet. 
29.)    The  courts  of  this  state,  in  cases  analogous  to  the  present 
one,  where  the  property  has  been  brought  into  the  custody  of 
the  law,  have  accepted  the  common-law  i-ight  of  the  state  to 
priority  in  payment  over  the  claims  of  creditors  contending  for 
preference  under  specific  liens  or  statutes.     {In  re  Blight,  K". 
Y.  L.  J.,  Sept.  9,  1896;  C,  T,  Co.  v.  N,  Y,  C,  cfe  N,  R,  R. 
Co,,  110  K  Y.  250;   U.  T,  Co.  v.  /.  M,  R.  Co.,  117  U.  S. 
434.) 

Otto  Horwitz  for  respondent.  The  claim  of  the  receiver 
of  taxes  is  not  entitled  to  any  preference  or  priority  over  tlie 
<5laim  of  the  attaching  creditors,  whose  attachments  were  duly 
issued  and  levied  prior  to  the  time  of  the  appointment  of  the 
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ancillary  receiver  of  the  corporation,  it  being  conceded  that 
the  receiver  of  taxes  had  no  specitic  lien  upon  the  assets  or 
property  of  the  corporation.  (25  Am.  &  Eng.  Ency.  of  Law, 
272-274 ;  Cooley  on  Taxn.  [2d  ed.]  445  ;  State  v.  Rogers,  2 
H.  &  McH.  198 ;  Murray  v.  Ridley,  3  H.  &  McH.  171 ; 
Orem  v.  Wright%on,  51  Md.  34 ;  U,  S,  v.  IlaiokiicSj  4  Mart. 
[N.  S.]  317 ;  U.  S,  v.  Wilkinson,  5  Dill.  275  ;  Prince  v. 
Bartlettj  8  Cranch,  431 ;  Robinson  v.  Bank  of  Darion,  18 
Ga.  65  ;  Mayor,  etc,  v.  Davenport,  92  N.  Y.  60i ;  Code  Civ. 
Pro.  §§  674,  708.)  The  taxes  of  1893  were  not  properly 
entitled  to  a  preference  over  the  attachments.  (L.  1871,  ch. 
381,  §  1.) 

O'Brien,  J.  The  question  in  this  case  is,  whether  taxes 
assessed  upon  the  personal  property  of  a  corporation,  and 
which  became  due  subsequent  to  the  levy  of  an  attachment 
and  execution  thereon  at  the  suit  of  creditors,  are  a  prior  lien 
upon  the  assets  in  the  hands  of  a  receiver  for  distribution, 
under  the  direction  of  the  court,  and  which  arose  from  a  sale 
of  the  property  subject  to  the  levy. 

The  defendant  was  a  New  Jersey  corporation  doing  business 
in  New  York,  and,  being  insolvent,  one  McMasters  was 
appointed  receiver  of  its  property  in  this  state  December  7, 
1893. 

Prior  to  the  time  of  his  appointment,  attachments  had  been 
levied  upon  the  personal  property,  issued  in  actions  at  law,  in 
which  judgments  were  subsequently  recovered  and  executions 
issued  and  levies  made.  The  lien  under  these  executions  was 
acquired  September  23d,  1893,  the  date  of  the  levy  upon  the 
attachments. 

On  the  23d  of  December,  1893,  the  sheriflF,  under  an  order 
of  the  court,  delivered  all  the  property  held  by  him  under  the 
attachments  and  executions  to  the  receiver,  who  received  it 
subject  to  all  liens  thereon,  and  reserving  to  all  creditors  their 
rights  against  the  proceeds  in  the  hands  of  the  receiver,  and 
their  respective  priorities  of  lien.  .  The  proceeds  of  the  prop- 
erty in  the  hands  of  the  receiver  were  not  sufficient  to  pay  the 
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judgments  upon  which  the  sheriff  had  taken  possession  of  the 
property. 

Tlie  receiver  of  taxes  for  the  city  of  New  York  presented 
a  claim  to  tlie  receiver  for  $556.92,  personal  taxes  for  the 
year  1893,  which  he  claimed  was  a  lien  on  the  fund  prior  to 
the  judgments. 

The  court,  at  Special  Term,  sustained  this  claim,  and 
ordered  the  receiver  to  pay  the  taxes  in  preference  to  the  judg- 
ments. The  Appellate  Division,  however,  revei'sed  the  order, 
and  directed  that  the  entire  fund  be  paid  over  to  the  judg- 
ment creditor,  and  from  this  decision  the  receiver  of  taxes  has 
appealed  to  this  court. 

The  contention  of  the  learned  counsel  for  the  receiver  of 
taxes  rests  upon  a  somewhat  novel  proposition.  It  is  that 
from  the  most  ancient  times  the  courts  of  England  have  recog- 
nized the  right  of  the  sovereign,  representing  the  state,  to 
priority  of  payment  over  all  other  claims,  though  they  may 
liave  been  secured  by  specific  liens.  That  the  people  of  tliis 
state  have  succeeded  to  all  the  prerogatives  of  the  British 
crown  as  parts  of  the  common  law  suitable  and  applicable  to 
our  condition. 

In  support  of  his  contention  he  has  called  our  attention  to 
various  authorities  in  England  and  in  this  country.  {Giles  v. 
Graver,  9  Bing.  130-285;  2  Bac.  Abr.  p.  363;  Toller  on  Ex. 
chapt.  2,  p.  259 ;  In  re  ColuDihian  Ins.  Co.^  3  Abb.  Ct.  App. 
Dec.  239 ;  Central  Trust  Co.  v.  N.  T.  C.  cfe  iV^.  li.  E.  Co., 
110  N.  Y.  250 ;  Union  Trust  Co.  v.  /.  M.  R.  Co.,  117  U.  S. 
434 ;   U.  S.  V.  State  Bk.  North  Carolina,  6  Peters,  29-34.) 

The  general  doctrines  contained  in  these  cases  would  seein, 
upon  a  superficial  view,  to  go  far  in  support  of  tlM3  conten- 
tion upon  which  this  appeal  is  based,  although  it  should  be 
observed  that  a  very  important  fact  present  in  this  case  was 
absent  in  the  cases  cited,  and  that  was  the  existence  of  a 
specific  lien  at  law  upon  the  personal  property  acquired  by  a 
levy  under  valid  legal  process  in  the  hands  of  the  sheriff. 

On  a  closer  examination,  however,  it  will  be  found  that  they 
do   not  sustain    the   broad   principle   contended   for.    They 
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undoubtedly  go  far  enough  to  sustain  the  principle  that  when 
a  fund  is  in  the  hands  of  the  court  or  the  trustee  of  an  insol- 
vent person  or  corporation,  a  claim  due  to  the  government  upon 
a  debt  or  for  taxes  is  entitled  to  a  preference  in  certain  cases, 
or  under  certain  circumstances.  The  prerogatives  of  the 
crown  with  respect  to  the  imposition  and  collection  of  taxes 
was  the  subject  of  a  long  and  obstinate  dispute  in  England 
between  the  people  and  the  executive.  Without  attempting 
to  ascertain  whether  the  limits  of  this  prerogative  have  ever 
been  judicially  defined  with  anything  like  precision,  it  is 
entirely  safe  to  say  that  many  of  the  utterances  of  the  English 
courts  on  the  subject  to  be  found  in  the  books  cannot  be  con- 
sidered law  here  or  even  in  that  country.  The  great  contest 
with  respect  to  the  right  of  the  sovereign  to  levy  and  collect 
what  was  called  ship  money,  illustrates  the  extent  to  which  the 
claim  of  prerogative  was  pushed,  the  nature  of  the  dispute, 
and  the  conflicting  views  of  the  judges.  (3  Howell's  State 
Trials,  826-1254.) 

In  this  country  the  right  of  the  government  to  be  preferred 
in  the  distribution  of  such  a  fund  exists,  under  the  authorities, 
in  two  cases :  (1)  Where  the  preference  is  expressly  given  by 
statute  as  was  the  case  in  U.  &  v.  State  Bank  of  North 
Carolina  {supra). 

(2)  Where,  before  the  fund  has  come  to  the  hands  of  the 
receiver  or  trustee,  a  warrant  or  some  other  legal  process  has 
been  issued  for  the  collection  of  the  tax  or  debt,  and  the  fund 
has  come  to  his  hands  impressed  with  a  Hen  in  favor  of  the 
government  in  consequence  of  the  proceedings  for  collection, 
as  was  the  case  in  the  Columbian  Ins.  Co.  Receivership  (3 
Abb.  Ct.  App.  Dec.  239). 

But  where  there  is  no  statute  giving  the  preference,  and  no 
warrant  or  process  has  been  issued  for  the  collection  of  a 
tax  on  personal  property,  there  is  no  controlling  authority  for 
preferring  such  a  claim  over  specific  prior  liens  in  favor  of 
creditors  obtained  by  levy  under  attachments  or  executions. 
{Rorabaek  v.  Stebbins^  4  Abb.  Ct.  App.  Dec.  100.) 

The  case  of  Central  Trust  Co.  v.  N.  Y.  C.  dk  N.  R.  R. 
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Co,  (110  N.  Y.  250)  decides  nothing  contrary  to  this  rule. 
In  that  case  the  receiver  of  a  railroad  failed  to  pay  the  fran- 
chise tax  under  chapter  361,  Laws  of  1881,  for  several  years. 
He  had  in  his  hands  moneys  derived  from  the  operations  of 
the  road  and  the  exercise  of  the  franchise.  The  attorney- 
general  petitioned  the  court  to  order  the  receiver  to  pay  the 
tax.  The  motion  was  opposed  on  two  grounds :  {1)  That  the 
tax  was  against  the  corporation  and  not  the  receiver ;  (2)  that 
the  mortgages  upon  the  property,  to  foreclose  which  the 
action  had  been  commenced,  resulting  in  the  appointment  of 
a  receiver,  were  a  prior  lien  upon  the  fund.  The  court  ordered 
the  receiver  to  pay  the  taxes,  and  held  that  as  the  fund  was 
derived  from  the  exercise  of  a  franchise  granted  by  the  state 
and  subject  to  the  tax  the  claim  of  the  state  was  in  equity 
superior  to  the  mortgages. 

The  case  presented  no  question  with  respect  to  the  prior 
lien  of  a  tax  upon  pereonal  property  over  that  of  a  levy  by 
attachment  or  execution  at  the  suit  of  a  creditor  upon  the 
same  property,  and  through  which  a  specific  lien  had  been 
obtained  before  any  warrant  was  issued  for  the  collection  of 
the  tax.  Railroad  mortgages  are  generally  in  terms  and 
always  under  general  principles  of  law  or  equity,  subject  to 
liens  for  taxes  levied  from  time  to  time  upon  the  property,  or 
accruing  by  operation  of  law. 

The  substantial  feature  of  the  controversy  in  that  case  was 
whether  the  court  would  permit  its  own  officer  to  operate  a 
railroad  and  receive  the  earnings  without  payment  of  the 
franchise  tax  that  accrued  under  the  statute  from  year  to  year 
when  no  one  else  claimed  or  had  any  specific  lien  upon  the 
fund  in  his  hands,  and  thei'c  was  no  superior  equity  in  favor 
of  the  mortgagee.  The  court,  in  the  exercise  of  its  discre- 
tion, very  properly  directed  the  receiver  to  pay  the  franchise 
tax  to  the  state  upon  the  petition  of  the  attorney-general. 

The  question  now  before  us  is  quite  different.  It  issiniply 
whether  a  specific  lien  upon  personal  property,  acquired  hy 
attachment  in  an  action  at  law,  can  be  displaced  in  favor  of  a 
subsequent  claim  for  taxes  on  the  same  property,  where  no 
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specific  lien  has  been  acquired  by  warrant  or  any  legal  process 
whatever.  The  learned  Appellate  Division  held  that  it  could 
not,  and  that  the  claim  of  the  vigilant  creditor  who  had  thus 
acquired  the  lien  could  not  be  postponed  for  the  .payment  of 
public  taxes. 

We  think  that  the  decision  was  right  and  that  the  order 
appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  William  H. 
Hannan,  Respondent,  v.  The  Board  of  Health  of  thb 
City  of  Troy  et  al..  Appellants. 

1.  Civil  Service  —  Veterans  —  Removal  —  L.  1896,  Ch.  821.  The- 
words  *'  holding  a  position,"  in  the  statute  (L.  1896,  ch.  821)  which  forbids 
the  summarj^  removal  of  a  veteran  holding  a  position  in  the  service  of  the 
state  or  of  one  of  its  political  divisions,  mean  only  a  lawful,  as  contrasted 
with  a  de  facto  title,  and  do  not  cover  a  tenure- by  illegal  appointment. 

2.  Appointment  op  Veteran  without  Civil  Service  Examina- 
tion —  Removal.  The  appointment  of  a  veteran  to  a  position  subject 
to  the  civil  service  statute  and  rules  (as  was  the  position  of  registrar  of 
vital  statistics  of  the  city  of  Troy  in  1888),  without  his  having  passed  the 
requisite  examination,  makes  his  appointment  illegal,  and  renders  him  a 
de  facto  of^cer  only ,  having  no  valid  title  to  the  position  and  hence  not 
within  the  protection  of  the  act  of  1896  (Ch.  821) ;  and  it  is  the  duty  of 
the  appointing  power,  upon  learning  the  facts,  to  dispense  with  his  serv- 
ices and  appoint  a  person  possessing  the  qualifications  required  by  law. 

3.  Hearing  Precedent  to  Removal  —  "  Incompetency."  The  word 
••  incompetency,''  tis  used  in  the  act  of  1896  (Ch.  821)  which  forbids  the 
removal  of  a  veteran  holding  a  position  in  the  service  of  the  state  or  of 
one  of  its  political  divisions,  "except  for  incompetency  or  misconduct 
show^n,  after  a  hearing  upon  due  notice,  upon  the  charge  made,"  refers  to 
the  capacity  of  a  legally  appointed  incumbent  to  fill  the  place,  not  to 
eligibility  to  appointment,  and  hence  does  not  entitle  a  de  facto  officer 
to  a  hearing  as  to  whether  he  had  passed  the  required  civil  service 
examination. 

People  ex  rel.  Hannan  v.  Board  of  Health,  15  App.  Div.  272,  reversed. 

(Argued  June  22,  1897;  decided  October  5,  1897.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
5,  1897,  which  affirmed  an  order  of  Special  Term  granting  a 
writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Williaiyi  J.  Roche  for  appellants.  To  entitle  the  applicant 
to  a  peremptory  writ  of  mandamus  it  must  appear  that  Lis 
right  to  the  office  or  position  of  registrar  of  vital  statistics  is 
clear  and  distinct.  (Code  Civ.  Pro.  §  2070 ;  People  ex  rel.  v. 
Rupp^  90  Ilun,  145 ;  People  ex  rel.  v.  Board  of  Suprs.^  64 
N.  Y.  600;  People  ex  rel  v.  Goetting^  133  N.  Y.  569; 
People  ex  rel.  v.  Mayor^  etc.^  149  N.  X,  215  ;  People  ex  rel.  v. 
Board  of  Trustees^  17  Misc.  Rep.  652.)  This  matter  must  be 
determined  upon  the  assumption  that  the  averments  in  the 
affidavits  sulnnitted  on  behalf  of  the  defendants  are  true. 
{People  ex  rel.  v.  Brushy  146  N.  Y.  60 ;  PeopU  ex  rel.  v. 
Mayor,  etc.,  149  K.  Y.  215.)  The  act  of  1896  does  not 
authorize  the  proceeding  by  mandamus,  which  has  been  insti- 
tuted by  the  relator.  (Const.  N.  Y.  art.  5,  §  9 ;  L.  1884, 
ch.  410,  §  4;  L.  1894,  ch.  717;  Code  Civ.  Pro.  §§  2140-2142.) 
Hannan  must  show  that  his  appointment  was  valid.  (L.  1883, 
ch.  354;  Bamher  v.  City  of  Rochester,  26  Hun,  587;  97  X. 
Y.  625  ;  Groves  v.  City  of  Rochester^  39  Hun,  5  ;  JfaxmUim 
v.  Mayor,  etc.,  62  N.  Y.  160 ;  JWk  v.  Belknap,  130  X.  Y. 
394.)  The  fact  that  the  relator  passed  an .  examination  at 
the  hands  of  the  municipal  civil  service  examiners  is  not 
available  to  him.  (L.  1884,  ch.  410;  L.  1894,  ch.  681.) 
The  statute  of  1896  does  not  contemplate  that  a  hearing  and 
trial  shall  be  had,  except  in  case  of  incompetency  or  miscon- 
duct. Where  a  person  is  holding  an  office  or  position  to 
which  he  was  illegally  appointed,  it  is  not  necessary  that 
charges  should  be  made  against  him,  and  he  should  have  a 
hearing  thereon  prior  to  his  removal  on  that  ground.  (L.  1895, 
ch.  344 ;  Platan  v.  State,  56  Tex.  93 ;  Lyons  v.  GloueesUr 
City,  49  N.  J.  L.  177 ;  People  ex  rel.  v.  French,  102  X.  Y. 
583 ;  People  ex  rel  v.  Man7iing,  42  N.  Y.  S.  R.  81.)    Han- 
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nan's  displacement  was  followed  by  the  filling  of  his  office  by 
another  person  who  is  now  discharging  its  duties.  Bolton,  the 
incumbent,  has  tiot  been  made  a  party  to  these  proceedings. 
He  has  not  had  his  day  in  court ;  lie  is  entitled  to  be  heard. 
Even  if  this  application  is  the  proper  form  in  which  to  move, 
then  the  incumbent  sliould  have  been  served  and  made  a  party 
hereto.  {People  ex  rel,  v.  Vil.  of  Saratoga  Springs,  54  Hun,  16  ; 
People  ex  rel,  v.  Ritpp^  90  Hun,  148 ;  People  ex  rel,  v.  Brushy 
146  N.  Y.  60 ;  People  ex  rel,  v.  Bd,  of  Trustees^  17  Misc.  Kep. 
652 ;  People  ex  rel,  v.  Goetting^  133  N .  Y.  569.)  Although 
Hannan's  appointment  was  unlawful,  still,  as  a  de  facto  officer, 
his  acts  as  to  third  persons  were  valid.  When,  however,  he 
comes  into  court  asserting  a  right  to  the  salary  and  emoluments 
of  the  office,  he  must  prove  that  he  is  entitled  to  the  office  of 
right.  Wlien  his  claim  is  attacked,  he  must  establish  the 
legality  of  his  position.  He  must  be  a  dejxire  officer.  {Dolan 
V.  Mayor ^  etc,^  68  N.  Y.  274;  Mc  Veany  v.  Mayor ^  etc,^  80 
N.  Y.  185 ;  People  ex  rel,  v.  Anthmiy^  6  Hun,  142 ;  People 
ex  rel,  v,  Sheffield^  47  Hun,  481.)  The  fact  that  the  registrar 
has  no  definite  term  of  office  does  not  alter  the  case  in  any 
respect.  Having  no  prescribed  term  he  could  be  removed  at 
any  time.  {People  ex  rel,  v.  Crissey^  91  N.  Y.  616  ;  People 
ex  rel,  v.  Poih^  126  N.  Y.  180 ;  People  ex  rel,  v.  Morton^ 
148  N.  Y.  156.) 

Thomas  S,  Fagan  for  respondent.  Prima  facie^  Hannan's 
appointment  was  valid,  and  could  not  be  questioned  except  by 
proceedings  in  the  nature  of  quo  warranto.  It  was  not  neces- 
sary that  any  vacancy  should  exist  to  entitle  him  to  apply  for, 
and  be  examined  for,  the  position  of  registrar  of  vital  statistics. 
(L.  1893,  ch.  661,  §§  20-22,  30.)  The  provisions  of  the  stat- 
ute (Ch.  821,  Laws  of  1896)  are  sufficient  of  themselves  to 
restore  Haiman  to  his  position  and  compel  the  board  of  health 
of  the  city  of  Troy  to  recognize  him.  {People  ex  rel,  v. 
Lathrop^  142  N.  Y.  113 ;  People  ex  rel,  v.  Stevens^  5 
Hill,  616.)  The  board  of  health,  whether  it  is  a  depart- 
ment of  the  city  government  or  a  department  of  the  state. 
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and  whether  the  citj  or  the  state  civil  service  commis- 
sion had  the  power  of  examination,  had  no  judicial  functions, 
and  its  proceedings  in  ousting  Hannan  were  wholly  void. 
(Const.  N.  Y.  art.  1,  §  6 ;  People  ex  rel  v.  Whitlock,  92  N. 
Y.  198;  Bagff's  Case,  11  Coke,  99;  Dillon  on  Mun.  Corp. 
[4th  ed.]  333,  §  250 ;  Peoph  ex  rel.  v.  Lathrop,  142  N.  Y. 
113.)  The  relator  was  in  actual  possession  of  the  office  of 
registrar  of  vital  statistics,  and  exercising. the  functions  of  that 
office.  He  could  not,  therefore,  in  the  face  of  the  statute  be 
summarily  removed.  He  was  entitled  to  be  heard  and  to 
have  an  opportunity  to  establish  the  validity  of  his  title  to  the 
office.  {People  ex  rel.  v.  Comrs.,  10  N.  Y.  S.  R  368;  Req. 
V.  Saddlers'^  Co.^  10  II.  L.  Cas.  404 ;  Reg.  v.  Mayor^  ete.y  U 
Ad.  &  E.  512;  Peoph  ex  rel.  v.  iMhrop,  142  N.  Y.  113.) 
The  relator  is  not  seeking  here  to  establish  his  title  to  the 
office,  position  or  employment  of  registrar  of  vital  statistics  to 
the  board  of  health  of  the  city  of  Troy,  but  to  overcome  his 
summary  removal  therefrom.  {People  ex  rel.  v.  Boards  9 
Abb.  Pr.  270 ;  People  ex  rel.  v.  Van  Siclen^  43  Hun,  540.) 
It  is  no  answer  to  the  relator's  application  for  mandamus  that 
another  lifts  been  appointed  or  is  performing  the  duties  of  the 
position.  The  removal  being  wrongful  and  contrary  to  the 
express  provisions  of  the  statute,  there  was  no  vacancy  to  fill, 
and  the  subsequent  appointment  is  invalid.  {PeopU  v.  Steele, 
2  Barb.  398;  Peojyle  ex  rel.  v.  Board,  9  Abb.  Pr.  257; 
Nicliolas  V.  MaeLean,  101  N.  Y.  527;  People  ex  rel.  v. 
Schrugham,  20  Barb.  302.)  Independent  of  the  statute,  rela- 
tor has  a  remedy  by  mandamus  for  restoration  to  his  employ- 
ment. {People  ex  rel.  v.  Lathrop,  142  N.  Y.  113 ;  PeopU  ex 
rel  V.  French,  102  N.  Y.  583-586;  PeopU  ex  ret.  v.  Boari 
of  Police,  35  Barb.  527;  People  ex  rel.  v.  French,  12  Hun, 
255  ;  People  ex  rel.  v.  Board,  9  Abb.  Pr.  269  ;  PeopU  ex  rel. 
V.  Marming,  16  N.  Y.  Supp.  604 ;  PeopU  ex  rel  v.  Camrs., 
etc.,  76  Hun,  146  ;  In  re  Sidliva/n,  55  Hun,  285  ;  Bi  re  Worti- 
man,  22  Abb.  [X.  C]  138 ;  PeopU  ex  rel  v.  Bardan,  7N.  Y. 
Supp.  123  ;  In  re  Tomey,  7  Misc.  Rep.  260 ;  PeopU  ex  rel  v. 
Schrugharn,  20  Barb.  302 ;  PeopU  ex  rely.  Sutton,  88  Hud,  173.) 
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Yann,  J.  On  tlie  twentieth  of  April,  1888,  the  board  of 
health  of  the  city  of  Troy,  which  was  then  organized  pursu- 
ant to  chapter  270  of  the  Laws  of  1885,  assumed  to  appoint 
the  relator  to  the  position  of  registrar  of  vital  statistics  in 
the  place  of  Samuel  E.  Hntton,  who  had  resigned  on  the 
same  day.  At  the  time  of  such  appointment  the  relator  had 
not  passed,  nor  so  far  as  appears  has  he  at  any  time  since 
passed,  the  examination  required  by  the  statutes  regulating 
the  civil  service  of  the  state.  (L.  1883,  ch.  354 ;  L.  1884, 
ch.  410.)  He  assumed  the  duties  of  the  position  and  con- 
tinued to  discharge  them  until  the  fourth  of  June,  1896, 
when  the  new  board  of  health,  organized  under  chapter  661 
of  the  Laws  of  1893,  without  preferring  charges  or  giving  him 
an  opportunity  to  be  heard,  dispensed  with  his  services  and  in 
his  place  employed  one  Edward  Bolton,  who  has  ever  since 
performed  the  same  duties  and  has  received  the  compensation 
allowed  by  law.  The  relator,  who  is  an  honorably  discharged 
Union  soldier,  instituted  this  proceeding  to  compel  the  defend- 
ants, composing  the  board  of  health  of  the  city  of  Troy,  "  to 
recognize  and  restore  "  him  to  said  position  upon  the  ground 
that  said  board  had  no  power  to  discharge  him  imtil  after  a 
hearing  upon  due  notice,  founded  upon  a  charge  of  miscon- 
duct or  incompetency.  No  question  is  raised  as  to  the  regu- 
larity of  tlie  appointment  of  Mr.  Bolton,  who  is  not  a  party 
to  the  proceeding,  provided  there  was  a  vacancy  to  be  filled, 
and  it  is  not  denied  that  the  defendants  had  authority  to 
remove  the  relator  at  any  time  they  saw  fit,  without  hear- 
ing or  notice,  unless  he  was  protected  by  some  statute. 
{People  ex  rel.  Griffin  v.  Lathrop^  142  N.  Y.  113;  Peo- 
ple ex  rel,  Fonda  v.  Morton^  148  N.  Y.  156.)  He  bases 
his  claim  to  protection  upon  an  amendment  to  the  Civil 
Service  Act  passed  in  1896,  which,  after  giving  preference 
^*  for  appointment,  employment  and  promotion  "  to  "  honora- 
bly discharged  Union  soldiers,"  provides  that  "  no  person  hold- 
ing a  position  by  appointment  or  employment  in  the  State  of 
New  York  or  of  the  several  cities,  counties,  towns  or  villages 
thereof    *    *    *    who  is  an  honoral^ly  discharged  soldier,  sailor 
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or  marine,  having  served  as  such  in  the  Union  array  or  navy  dur- 
ing the  war  of  the  rebellion,  and  who  shall  not  have  served  in 
the  Confederate  army  or  navy,  shall  be  removed  from  such  posi- 
tion or  employment,  except  for  incompetency  or  misconduct 
shown,  after  a  hearing  upon  due  notice,  upon  the  charge  made." 
(L.  1896,  ch.  821 :  L.  1894,  ch.  716 ;  L.  1884,  eh.  312.)  If,  there- 
fore, the  relator  held  the  position  in  question  within  the  mean- 
ing of  this  statute,  the  action  of  the  defendants  in  remoring 
him  without  an  opportunity  to  be  heard  was  unautliorized, 
and  he  is  entitled  to  relief.  If,  however,  the  words  "  holding 
a  position,"  as  used  in  the  act,  mean  only  a  lawful,  as  con- 
trasted with  a  defact^  title,  the  statute  has  no  application  and 
affords  no  protection  to  the  relator.  When  the  legislature 
forbade  the  summary  removal  from  office  or  employment  of  a 
veteran  of  the  late  war  holding  a  position  in  the  state,  or  one 
of  its  political  divisions,  it  did  not  refer  to  an  usurper,  or  to 
one  who  simply  had  possession  of  an  office  without  lawful 
authority,  but  to  one  who  held  his  position  according  to  law 
and  by  virtue  of  a  valid  appointment  or  employment.  In  a 
civilized  community  'Miolding  a  position"  means  lawfully 
liolding  it,  and  it  would  be  unreasonable  to  declare  that  the 
legislature  meant  by  that  expression  to  include  those  who  held 
office  by  force,  fraud,  mistake,  or  without  any  right  thereto. 
A  statute  should  receive  a  sensible  construction,  in  conformity 
to  reason  and  justice,  unless  the  language  used  is  so  clear  and 
explicit  as  to  prevent  it.  It  is  to  be  presumed  that  the  legis- 
lature did  not  intend  to  work  public  mischief,  and  when  the 
W'ords  of  a  statute  admit  of  two  constructions,  one  of  which  is 
just  and  reasonable  and  the  other  not,  the  former  will  be  pre- 
ferred. {Smith  V.  People,  47  N.  Y.  330 ;  RosenplmnUr  v. 
Roessle,  54  N.  Y.  262  ;  Penoyar  v.  Kelsetj,  150  JN .  Y.  77,  83.) 
We  do  not  think  it  was  the  intention  of  the  act  to  legalize  ille- 
gal appointments  throughout  the  state,  even  if  the  appointees 
•were  veterans,  as  that  would  not  only  l>e  unjust  to  worthy 
veterans  who  had  duly  qualified  for  appointment  by  passing 
the  civil  service  examination,  bnt  also  might  lead  to  serions 
public  inconvenience.     (L.  1886,  ch.  29,  §  2.)     Both  the  title 
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and  the  text  of  the  statute,  as  amended  at  different  times, 
indicate  an  intention  to  retain  in  the  public  service  qualified 
and  legally  appointed  soldiers  of  the  late  war,  subject  to 
removal  only  "  for  incompetency  or  misconduct  shown."  (L. 
1884,  ch.  312;  L.  1887,  ch.  464;  L.  1894,  ch.  716;  L.  1896, 
eh.  821.)  The  words  "  incompetency,"  "  removed "  and 
"  appointment,"  as  used  in  the  act  relied  upon  by  the  respond- 
ent, in  the  absence  of  anything  to  indicate  a  different  inten- 
tion, imply  a  legal  appointment,  and  if  the  legislature  had 
intended  to  make  valid  all  invalid  appointments  the  presump- 
tion is  that  it  would  have  issued  its  command  upon  so  impor- 
tant a  subject  in  clear  and  express  terms.  The  object  of  tlie 
act  was  to  protect  those  lawfully  appointed  or  employed  from 
removal  without  a  chance  to  be  heard.  As  the  position  in 
question  was  subject  to  the  civil  service  statute  and  rules,  th& 
failure  of  the  relator  to  pass  the  examination  required  made 
his  appointment  illegal,  for  it  was  expressly  prohibited  by  the 
act  "to  regulate  and  improve  the  civil  service  of  the  state,"  as 
at  different  times  amended.  (L.  1883,  ch.  354,  §  8  ;  L.  1884, 
ch.  410,  §  2  ;  Peck  v.  Belknap,  130  N.  Y.  394,  399.)  He  was, 
therefore,  an  officer  de  facto  only,  and,  while  his  acts  were 
binding  upon  the  public,  he  had  no  title  to  the  position,  and  it 
was  the  duty  of  the  defendants  upon  learning  the  facts  to  dis- 
pense with  his  services  and  appoint  a  person  who  possessed  the 
qualifications  required  by  law.  The  learned  Appellate  Divis- 
ion affirmed  the  order  granting  a  peremptory  writ  of  man- 
damus against  the  defendants  mainly  upon  the  ground  that  the 
relator  was  entitled  to  notice  and  a  hearing  as  to  whether  he 
had  passed  the  civil  service  examination,  or,  in  other  words, 
whether  his  appointment  was  valid  when  made.  If  this  posi- 
tion is  sound  it  must  be  because  some  statute  so  provides, 
expressly  or  impliedly,  for  otherwise  there  can  be  no  restriction 
upon  the  power  of  an  appointing  board  to  dispense  with  the 
services  of  one  who  has  no  right  to  the  position.  In  such  a 
case  there  is  no  removal  from  office,  because  there  is  no  one 
lawfully  in  the  office.  A  de  facto  officer  is  merely  an 
intruder,  so  far  as  the  power  to  fill  the  position  by  appoint-- 
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ment  is  concerned.  He  is  entitled  to  no  notice  from  the 
appointing  power,  and  it  is  his  duty  to  yield  immediate  pos- 
session to  its  appointee.  The  only  statute  that  is  claimed  by 
the  courts  below  or  by  the  respondent  to  require  notice  and  a 
hearing  in  the  case  of  a  d^  facto  officer  is  the  one  quoted 
above.  Founded  upon  that  statute,  the  argument  is  made 
that  "  incompetency,"  as  there  used,  includes  the  question  of 
legal  qualification  at  the  date  of  appointment,-  and  hence 
involves  the  inquiry  whether  the  occupant  of  the  office  had 
passed  the  civil  service  examination  required  by  law.  We 
think,  however,  that  this  construction  gives  the  word  too 
broad  a  meaning,  for  as  we  read  the  section,  it  simply  pro 
vides  for  the  case  of  an  officer  lawfully  appointed,  who  proved 
unable  to  discharge  the  duties  of  the  position  through  want  of 
akill,  knowledge,  ability,  or  some  requisite  of  that  kind,  or 
was  guilty  of  misconduct.  "  Incompetency "  assumes  the 
existence  of  a  legal  relation  between  the  appointee  and  the 
office.  When  the  original  act  is  read  in  connection  with  the 
various  amendments,  it  is  clear  that  the  word  refers  to  capacity 
to  fill  the  place,  not  eligibility  to  appointment.  For  instance, 
the  amendment  of  18S4  provides  that  veterans  shall  be  pre- 
ferred for  appointment  to  positions  in  the  public  service  and 
that  they  shall  not  be  disqualified  from  holding  any  position 
therein  on  account  of  age,  or  by  reason  of  any  pliysicial  dis- 
ability, provided  it  does  not  render  them  incompetent  to  per- 
form the  duties.  (L.  1884,  ch.  410,  §  4 ;  L.  1895,  ch.  344,  §  1.) 
This  and  other  sections  that  might  be  quoted  show  that  the 
legislature  meant  by  "incompetency"  the  want  of  ability  or 
fitness,  as  a  matter  of  fact,  and  not  eligibility  or  status  as 
matter  of  law.  The  requirement  that  charges  are  to  be  pre- 
ferred indicates  an  intention  to  cover  conditions  existing  after 
a  legal  appointment  has  been  made  and  not  to  secure  a  tenure 
of  office  or  employment  where  the  appointment  was  in  viola- 
tion of  law. 

The  object  of  the  amendment  of  1896  was  to  remedy  a 
defect  that  was  pointed  out  in  People  ex  rel,  Fonda  v. 
Morton  (148  N.  Y.  156),  where  it  was  held  that  the  amend- 
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ment  of  1894  making  veteran  incumbents  irremovable  except 
*^  for  incompetency  and  conduct  inconsistent  with  the  position 
lield  "  did  not  require  notice  or  an  opportunity  to  be  heard 
before  the  power  of  removal  was  exercised.  That  decision 
was  lianded  down  in  January,  1896,  and  in  May  following  the 
legislature  further  amended  the  act  so  as  to  provide  for  notice 
and  a  hearing  upon  charges  made.  We  think  that  there  was 
no  intention  to  legalize  invalid  appointments,  or  to  give 
a  right  to  be  heard  as  to  the  validity  of  the  appoint- 
ment when  made,  but  simply  to  guard  the  veteran  soldier 
against  removal  from  a  position  lawfully  held  by  him,  until 
he  has  had  notice  of  an  accusation  against  him  and  the  right 
to  make  a  defense.  These  views  lind  support  in  that  line  of 
authorities  which  hold  that  statutes  prohibiting  the  removal 
of  an  officer  until  written  charges  have  been  made  against  him 
do  not  apply  to  the  case  of  one  who  was  ineligible  when  he 
was  appointed.  In  People  ex  rel,  Kopp  v.  French  (102  N. 
Y.  583,  585)  Judge  Earl  said :  "  Kopp  was  not  legally  a 
member  of  the  police  force.  He  was  ineligible ;  the  police  com- 
missioners had  no  right  under  the  statute  to  appoint  him  ;  and 
when  it  came  to  their  knowledge  that  he  had  been  convicted 
of  a  crime,  and,  was,  therefore,  ineligible  to  the  office,  they 
had  the  right  summarily  to  vacate  his  appointment,  discharge 
him  from  the  police  force,  and  refuse  longer  to  recognize  him 
as  a  member  thereof."  In  People  ex  rel,  Krvshinshy  v. 
MaHm  (36  N.  Y.  Suppl.  851,  853)  the  court  said :  "  The  pro- 
visions of  the  law  requiring  the  formulation  of  written 
•charges  and  service  of  the  same  could  only  apply  to  one  who 
had  been  legally  constituted  a  member  of  the  force.  As 
against  the  relator  such  a  course  was  unnecessary  for  the  reason 
that  the  proceedings  of  the  board  of  police  were  in  the  nature 
of  an  investigation  to  ascertain  whether  or  not  he  was  legally 
a  member  of  the  force.  *  *  *  The  relator  never  was 
legally  a  member  of  the  force  because,  being  appointed  in  vio- 
lation of  the  civil  service  laws,  his  appointment  was  void  ah 
initio  and  conferred  no  rights  upon  the  appointee."  (See, 
^Ifio,  People  ex  rel.  McTigiie  v.  Manning^  42   N.  Y.  St. 
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Rep.  81 ;  Flatan  v.  Stute^  56  Tex.  93 ;  Lyons  v.  Coinmm 
Council  of  Gloucester^  49  N.  J.  L.  177.) 

For  tliese  reasons  we  feel  that  it  is  our  duty  to  reverse  the 
order  appealed  from  and  to  dismiss  the  proceeding,  with  costs. 

All  concur,  except  Gray,  J.,  absent,  and  Bartlett,  J.,  not 
voting. 

Order  reversed. 


In  the  Matter  of  the  Accounting  of  Frank  J.  Hone,  as^ 
Receiver  of  Charlks  F.  Lighthouse,  a  Judgment  Debtor, 
Appellant;  Thomas  J.  Swanton  et  al..  Respondents. 

1.  Debtor  AND  Creditor  —  Assignment  op  Claim  against  United 
States  —  Defeasible  Bill  op  Sale.  If  a  contractor  with  the  United 
States  for  the  furnishing  of  goods  to  the  government,  in  good  faith  assigns 
the  contract  and  all  the  moneys  due  or  to  become  due  thereon,  to  certain  of 
his  creditors,  to  secure  an  honest  debt  or  liability,  and  surrenders  his  manu- 
facturing plant  to  them,  in  order  that  they  may  All  the  contract  and  reim- 
burse themselves  by  a  sale  of  goods  to  be  manufactured  by  them,  and 
files  a  bill  of  sale  of  the  property  transferred,  absolute  in  form,  but  with 
the  understanding  that  in  case  their  debt  and  the  claims  for  which  they 
are  liable  are  paid  the  property  shall  revert  to  the  assignor,  the  assign- 
ment, although  it  can  be  disregarded  by  the  government,  is  good  as 
between  the  parties  and  vests  the  assignees,  as  against  the  contractor  or 
any  of  his  other  creditors  having  notice  of  the  assignment,  with  the  right 
to  future  payments  under  the  contract,  for  goods  produced  by  their  labor 
and  capital,  subsequent  to  and  not  aflfected  by  the  bill  of  sale,  and 
delivered  by  them  to  the  government. 

2.  Receiver  in  Supplementary  Proceedings  —  Erroneous  Appli- 
cation OF  Fund.  If  a  receiver  appointed  in  proceedings  supplementary 
to  execution  against  the  assignor  of  such  a  contract,  on  judgments  in 
favor  of  creditors  other  than  those  to  whom  the  contract  had  been 
assigned,  receives,  after  notice  of  the  assignment,  payment  from  the  gov- 
ernment  for  goods  produced  by  the  assignees  of  the  contract,  and  of  his 
own  motion  applies  it  upon  the  judgments  under  which  he  was  appointed, 
he  may  be  compelled,  on  an  accounting  in  the  state  court  by  which  he 
was  appointed,  to  refund  the  amount  to  the  assignees. 

3.  Duty  and  Liability  of  Receiver  in  Supplementary  Proceed- 
ings. It  is  the  duty  of  a  receiver  in  supplementary  proceedings,  when 
other  parties  than  the  creditors  he  represents  make  a  claim  upon  him  for 
the  fund  in  his  hands,  or  any  part  of  it,  to  take  the  advice  and  direction 
of  the  court.    If  he  undertakes  to  determine  for  himself  that  the  fund 
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belongs  to  the  creditors  in  the  judgments  under  which  he  is  appointed, 
in  preference  to  other  parties  who  claim  it  and  of  whose  claims  he  has 
notice,  he  makes  the  distribution  at  his  peril. 
Matter  of  Hone,  5  App.  Div.  619,  affirmed. 

(Argued  June  23,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  23, 1896,  which  affirmed  an  order  of  the  Monroe  County 
Court. 

The  nature  of  the  order  and  the  facts  relating  thereto  are 
stated  in  the  opinion. 

Elhrndge  L.  Adamn  for  appellant.  The  County  Court  had 
no  power  to  order  the  receiver  to  pay  tlie  proceeds  of  the  draft 
to  Swanton  and  Acker,  after  he  had  distributed  the  same  to 
the  judgment  creditors  wliom  he  represented.  {Becker  v. 
Torrance,  31  X.  Y.  631 ;  Ooddanl  v,  StiUn,  90  N.  Y.  199  ; 
Code  Civ.  Pro.  §  2450 ;  In  re  Potter,  44  Hun,  197  ;  Frees  v. 
Ford,  6  N.  Y.  176.)  The  instrument  under  which  Swanton 
and  Acker  claim  is  a  chattel  mortgage,  which  is  void  as  agaiiist 
Lighthouse's  creditors  and  this  receiver.  {Southard  v.  Ben- 
ner,  72  X.  Y.  424  ;  Brachett  v.  Harvey,  91  X".  Y.  214 ;  Potts 
v.  Hart,  99  X.  Y.  168  ;  Mandeville  v.  Avery,  124  X.  Y.  376  ; 
Jones  on  Chat.  Mort.  [4th  ed.]  §  401 ;  Randall  v.  Carman,  89 
Hun,  84;  Greenhamnw  TrA^«'/<^v,  90  111.  296  ;  Place  \,  Lang- 
worth,  13  Wis.  629  ;  State  v.  Midler,  10  Mo.  App.  87  ;  Chap- 
hard  V.  Bayard,  4  Minn.  533.)  The  assignment  to  Swanton 
and  Acker  of  the  contract  with  the  United  States,  and  of 
moneys  due  or  to  become  due  from  the  government,  being  for- 
bidden by  law^,  passed  no  title.  (Code  Civ.  Pro.  §  1910  ;  U. 
S.  R.  S.  §  3477 ;  Goodman  v.  Nihlack,  102  U.  S.  556  ;  Erwin 
V.  U,  S.,  97  U.  S.  392.) 

Walter  S.  Hubbell  for  respondents.  The  appeal  should  be 
dismissed,  because  the  receiver  is  not  an  aggrieved  party, 
under  section  1294  of  the  Code  of  Civil  Procedure.  The 
judgment  creditors  appeared  in  the  proceeding  but  did  not 
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appeal.  {Connor  v.  Beldin^  8  Daly,  257;  People  v.  St.  K 
Bank,  11  Hun,  159 ;  150  K  Y.  563 ;  High  on  Eeceivere, 
147,  148;  People  v.  A.  Z.  dk  T.  Co.,  150  N.  Y.  117.)  The 
decree  appealed  from  was  right,  in  directing  the  receiver  to 
pay  over  tlie  fund  to  S wanton  and  Acker,  because  they  were 
and  always  had  been  entitled  to  it.  (0.  S,  S,  Co.  v.  Otis,  100 
N.  Y.  446;  York  v.  Conde,  147  N.  Y.  486.)  The  respond- 
ents  were  properly  in  court  and  entitled  to  be  heard  as  parties 
to  the  proceeding.  {People  v.  Bank  of  DansviUe^  39  Hun, 
187;  Corey  v.  Long,  12- Abb.  [N.  S.]  426.) 

O'Brien,  J.  The  receiver  has  appealed  from  an  order 
which  directed  him  to  account  and  pay  over  to  Swanton  and 
Acker  the  sum  of  $1,920,  less  commissions,  being  the  amount 
that  came  to  his  hands  under  the  following  circumstances: 
He  was  appointed  the  receiver  of  one  Lighthouse  on  or  about 
the  13th  of  May,  1895,  in  proceedings  supplementary  to  exe- 
cution, instituted  by  a  judgment  creditor.  The  receivership 
was  subsequently  extended  to  other  judgments. 

It  appears  that  Lighthouse,  the  judgment  debtor,  had  a  con- 
tract with  the  United  States  post  office  department  for  fur- 
nishing certain  mail  pouches,  and  that  at  various  dates  between 
March  29,  1895,  and  June  29th  of  that  year,  pouches  were 
delivered  to  the  department  to  the  amount  of  $1,920,  which 
was  audited  and  allowed  by  the  department  August  30th,  1895. 

The  mail  pouches,  to  pay  for  which  this  sum  was  allowed, 
were  produced  under  the  following  circumstances:  On  Sep- 
tember 11,  1894,  Lighthouse,  who  had  the  contract  and  the 
plant  for  manufacturing  the  goods,  was  very  largely  indebted 
to  both  Swanton  and  Acker  for  sums  of  money  advanced  to 
him,  and  besides  they  had  assumed  liabilities  for  him  as 
indorsers  and  otherwise  in  sums  still  larger.  On  that  day 
Lighthouse  transferred  to  tliem  his  contract  with  the  govern- 
ment, and  all  moneys  due  or  to  become  due  thereon,  and  also 
the  plant,  composed  of  machinery,  stock  and  fixtures.  This 
was  to  secure  them  against  loss  by  reason  of  the  advances 
they  had  made  and  the  liabilities  incurred.     It  was  further 


1897.]  Matter  of  Hone.  525 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

agreed  that  they  should  at  once  take  possession  of  the  plant, 
and  manufacture  mail  bags  under  the  contract  or  under  any 
order  that  their  debtor  might  thereafter  procure  from  the 
government.  The  business  with  the  government  was  to  be 
conducted  by  and  in  the  name  of  Lighthouse,  who  was  to 
have 'general  charge  at  a  compensation  of  $30  per  week,  and 
that  in  case  the  debt  of  Swanton  and  Acker,  and  the  claims 
upon  which  they  were  contingently  liable,  were  paid  in  full, 
then  the  business  and  plant  should  revert  to  Lighthouse. 
Under  this  arrangement  Swanton  and  Acker  took  possession 
and  assumed  the  management  and  control  of  the  business. 
They  advanced  a  large  sum  of  money  for  the  conduct  of  the 
business,  and  filled  the  orders  taken  by  Lighthouse  in  his 
own  name.  An  absolute  bill  of  sale  was  made  to  Swanton 
and  Acker  in  pursuance  of  the  arrangement,  but  was  not  tiled. 
A  second  bill  was  made  March  5,  1895,  under  substantially 
the  same  arrangement,  which  was  immediately  filed  in  the 
clerk's  office.  On  the  23d  of  October,  1894,  -following  the 
arrangement  above  described,  Lighthouse  authorized  the  gov- 
ernment to  send  to  him  in  care  of  a  bank  in  Ilochester  the 
drafts  issued  for  mail  bags,  intending  that  when  received  they 
should  be  indorsed  by  him  and  delivered  to  Swanton  and 
Acker.  The  judgments  upon  which  the  receiver  was 
appointed  were  recovered  at  the  following  dates :  November 
15,  1887 ;  May  1,  1895  ;  March  13, 1895,  and  August  6, 1895. 

All  of  them,  as  will  be  seen,  were  recovered  subsequent  to 
the  filing  of  the  bill  of  sale  except  the  first,  and  none  of  them 
became  a  lien  upon  any  of  the  property  transferred.  It 
appears  that  in  some  way  notice  of  the  receivership  was  given 
to  the  government,  and  on  the  12th  of  September,  1895,  the 
receiver  received  from  the  post  office  department  the  draft 
of  $1,920  in  payment  of  the  several  invoices  of  mail  bags, 
audited  August  30,  1895,  all  of  which  were  delivered  and 
accepted  on  or  subsequent  to  March  29,  1895,  and  subsequent 
to  the  filing  of  the  bill  of  sale. 

The  receiver  immediately  applied  the  proceeds  of  the  draft 
to  the  payment  of  the  several  judgments  which  he  represented 
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(in  the  order  of  priority)  and  of  his  own  fees  and  commissions, 
and  the  costs  of  the  supplementary  proceedings  and  the  costs 
recovered  in  tlie  several  judgments.  He  disbursed  the  fund 
in  this  manner  with  full  knowledge  of  the  claims  of  Swanton 
and  Acker.  Subsequently,  and  on  the  27th  of  September, 
1895,  the  receiver  petitioned  the  court  for  an  accounting  and 
discharge,  showing  a  balance  in  his  hands  of  $106.B9.  Both 
Lighthouse  and  Swanton  and  Acker  appeared  upon  the 
accounting  and  set  forth  the  facts  fully  by  answer  of  the 
former,  and  petition  on  behalf  of  the  latter. 

The  court  found  the  facts  above  stated  and  other  facts,  and 
then  held  as  matter  of  law  that  Swanton  and  Acker  were 
entitled  to  a  decree  directing  the  payment  to  them  by  the 
receiver  of  the  sum  of  $1,920,  less  the  commissions. 

The  transfer  of  the  contract  to  supply  the  mail  bags  for  the 
government  is  not  questioned  on  the  ground  of  actual  fraud. 
It  was,  no  doubt,  honestly  made,  and  while  the  government 
might  disregard  it,  yet  it  was  good  between  the  parties  and 
vested  the  assignees  with  the  right  to  receive  the  money  pay- 
able under  it  as  against  Lighthouse,  or  any  of  his  other  cred- 
itors.    (York  V.  Ccmde,  147  N.  Y.  486.) 

Moreover,  the  f  nnd  represented  the  price  of  thirty-two 
hundred  mail  bags,  at  sixty  cents  each,  produced  under  the  con- 
tract by  the  labor  and  capital  of  the  assignees.  The  material 
was  furnished  by  the  government,  and  the  price  paid  repre- 
sented only  the  cost  of  manufacture  and  the  proiit  arising 
therefrom.  For  nearly  six  months  before  any  of  the  bags 
were  delivered,  Swanton  and  Acker  had  taken  possession  of  the 
factory  and  were  operating  it  at  their  own  expense.  They 
made  the  bags  from  which  the  fund  came.  Lighthouse  was 
a  mere  servant  for  them  at  a  weekly  compensation,  tixed  by 
agreement,  but  he  had  no  title  to  the  bags  and  no  interest  in 
them  as  against  his  assignees.  There  is  no  question  in  the 
<»se  with  respect  to  property  in  existence,  when  the  bill  of 
sale  was  made  and  which  belonged  to  Lighthouse.  The 
question  relates  wholly  to  the  proceeds  of  the  mail  bags  pro- 
duced by  Swanton  and  Acker  while  in  possession  and  by  means 
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of  labor  which  they  furnished  aad  paid  for  themselves.  The 
learned  counsel  for  the  receiver  contends  that  the  transaction 
was  a  chattel  mortgage,  constructively  fraudulent  by  reason 
of  the  reservation  that  the  property  was  in  a  certain  contin- 
gency to  revert  to  Lighthouse,  and  that  a  benefit  was  secured 
to  him  from  the  transaction  which  was  unjust  to  his  other 
creditors  within  the  rule  laid  down  in  Randall  v.  Carman 
(89  Hun,  84). 

It  is  quite  doubtful  if  that  rule  has  any  application  to  this 
case.  The  possession  of  the  plant  was  surrendered  to  Swan- 
ton  and  Acker  with  the  understanding  that  they  were  to  fur- 
nisli  the  money  and  labor  in  order  to  fill  the  contract  assigned 
to  them,  and  reimburee  themselves  by  sale  of  the  stock 
manufactured. 

Whatever  miglit  be  said  wnth  respect  to  the  property  on 
hand  at  the  time  of  the  arrangement  and  passing  under  the 
bill  of  sale,  it  cannot  apply  to  property  or  goods  thereafter 
produced.  The  contractor  with  the  government,  in  good 
faith,  assigned  the  contract  to  certain  of  his  creditors,  and  tlie 
latter,  in  good  faith,  furnished  the  capital  or  the  labor  to  pro- 
duce the  goods  and  delivered  them  to  the  department.  The 
government,  either  from  want  of  knowledge  of  the  fact  that 
the  contract  liad  been  assigned,  or  unwillingness  to  recognize 
it,  sent  the  draft  for  tlie  goods  to  the  receiver  of  the  original 
contractor.  Conceding  that  the  money  came  lawfully  to  his 
hands,  yet  in  equity  he  had  no  right  to  it  since  it  belonged  to 
the  assignees  who  had  produced  the  goods. 

A  receiver  in  supplementary  proceedings  is  an  officer  of  the 
court  that  has  appointed  him  the  same  as  other  receivers. 
The  funds  that  come  to  his  hands  are  in  the  custody  of  the 
court  and  subject  to  its  order  and  direction.  If  tlie  receiver 
undertakes  to  determine  for  himself  that  the  fund  belongs  to 
the  creditors  in  the  judgments  under  which  he  is  appointed, 
in  preference  to  other  parties  who  claim  it  and  of  whose  claims 
he  has  notice,  he  makes  the  distribution  at  his  peril.  It  is  his 
duty  when  parties  other  than  the  creditors  which  he  represents 
make  a  claim  upon  him  for  the  fund  or  any  part  of  it,  to  take 
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the  advice  and  direction  of  the  court.  When  upon  his  own 
motion  he  pays  the  fund  to  creditors  not  entitled  to  it  as 
against  other  claimants,  he  must,  upon  an  accounting,  be  able 
to  justify  his  conduct. 

In  this  case  the  County  Court,  from  which  the  appointment 
proceeded,  refused  to  recognize  the  disposition  which  the 
receiver  had  made  of  the  fund  that  came  to  his  hands,  and 
held  that  in  equity  and  justice  it  should  have  been  paid  to  the 
assignees  under  the  contract.  While  the  government  might 
refuse  to  recognize  the  assignment,  yet  the  state  courts  got 
jurisdiction  of  the  fund  when  it  came  to  the  receiver's  hands 
and  had  the  power  to  determine  to  whom  in  equity  it  belonged. 
{Oregon-  Steamship  Co.  v.  OtUj  100  N.  Y.  446;  Goodmafi  v. 
Niblack,  102  U.  S.  556.) 

In  view  of  the  fact  that  no  money  or  property  that  ever 
belonged  to  Lighthouse  entered  into  the  production  of  the 
mail  bags,  but,  on  the  contrary,  they  were  produced  by  the 
labor  of  the  assignees  of  the  contract,  we  think  that  the  decis- 
ion of  the  courts  below  was  clearly  right  and  that  the  order 
should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  The  Wood- 
haven  Gas  Light  Company,  Appellant,  t^.  James  F.  Dee- 
han, as  Street  Commissioner  of  the  Village  of  Richmond 
Hill,  Respondent. 

1.  Public  Grants  —  Construction.  The  rule  that  public  grants  are 
to  be  construed  strictly  against  the  grantee  means  simply  that  nothing 
shall  pass  by  implication  except  it  be  necessary  to  carry  into  effect  the 
obvious  intent  of  the  grant. 

2.  Intention  of  Parties.  The  obvious  intention  of  the  parties,  when 
expressed  in  plain  language,  cannot  be  ignored  in  a  public  any  more  than 
in  a  private  grant. 

3.  Gas  Light  Companies  —  E xtent  op  Grant  by  Municipal  Aithori- 
TIE8  of  Permission  to  Lay  Pipes  in  Streets.  A  grant  by  the  authori- 
ties of  a  town  to  a  gas  light  company  incorporated  under  the  statute  (L. 
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IS-lS,  cli.  37),  of  power  to  lay  conductors  "for  conducting  gas  in  and 
through  the  public  streets  and  highways  of  said  town,"  without  any 
expressed  limitation,  is  not  to  be  deemed  restricted  to  existing  streets  and 
liighwa3'S,  but  is  to  be  construed  as  extending  to  streets  and  highways  as 
subsequently  enlarged,  cliauged  or  opened. 

4.  Franchise.  Such  a  consent  by  the  authorities  of  a  town,  under  the 
statute,  confers  upon  the  gas  light  company  a  franchise  to  carrj'  on  its 
business  in  the  town  and  to  lay  conductors  in  the  streets  and  highways 
for  the  purpose  of  delivering  gas. 

5.  Property.  Such  a  franchise  is  property,  of  which  the  gas  light 
company  cannot  be  divested  except  for  cause  and  by  due  legal  process. 

6.  Village  Ixcorporated  in  Town.  If  a  portion  of  the  town  for 
ivhich  such  consent  was  granted  is  thereafter  incorporated  into  a  village, 
the  change  from  town  to  village  government  does  not  change  the  rights 
of  the  gas  light  company;  and  its  franchise  cannot  be  destroyed  or  taken 
from  it  by  the  arbitrary  act  of  the  village  authorities  in  refusing  to  permit 
the  company  to  lay  its  conductors  in  a  street  within  the  village  limits, 
opened  subsequently  to  the  grant. 

7.  Power  of  Village  Authorities.  While  the  authorities  of  such  a 
village,  incorporated  within  the  town  subsequently  to  the  grant  of  an 
unrestricted  consent  to  a  gas  light  company  to  lay  conductors  in  the 
streets  and  highways  of  the  town,  can  enact  reasonable  regulations  with 
respect  to  all  interference  with  the  streets  within  the  village  limits,  they 
cannot  lawfully  refuse  to  permit  the  company  to  exercise  the  right  granted 
to  it  under  sanction  of  the  statute. 

People  ex  rel,  Womlhaven  Co.  v.  Deehan,  11  App.  Div.  175,  reversed. 

(Argued  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Bccond  judicial  department,  entered 
January  4,  1807,  which  reversed  an  order  of  Special  Term 
granting  a  peremptory  writ  of  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Paul  E.  De  Fere  for  appellant.  The  intention  of  tlie  leg- 
islature was  the  formation  of  corporations  empowered  to  light 
the  streets,  etc.,  of  the  town ;  not  any  given  streets,  not  some 
streets,  nor  even  "  streets,"  but  the  streets ;  i.  ^.,  all  the  streets. 
And  in  the  grant  of  power,  tlie  legislature  gave  the  corpora- 
tions formed  under  the  acts  the  right  to  lay  conductors  through 
the  streets,  lanes,  alleys,  squares  and  highways  of  the  town, 
-with  the  consent  of  the  municipal  authorities  thereof;  not 
67 
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merely  through  such  streets  as  to  which  the  consent  of  the 
authorities  miglit  be  obtained,  but  through  all  the  streets,  with 
the  one  consent ;  there  is  no  provision  for  more  than  one  con- 
sent; no  consent  to  be  from  tune  to  time  obtained  ;  no  "con- 
sents," but  one ''  consent."  {State  e,r  reL  v.  CUfj  of  Ilainilton, 
47  Ohio  St.  52;  L.  1848,  ch.  37;  L.  1871,  ch.  95;  Dwigliton 
Stat.  588;  Be,c  v.  Ramsyate,  6  B.  &  C.  712;  Delafiehl  v. 
Brady ^  108  X.  Y.  529 ;  City  of  Brooklyn  v.  Jourdan,  7 
Abb.  [N.  C]  25 ;  People  v.  a Brieii,  111  N.  Y.  1 ;  F.  L  & 
T.  Co.  V.  N.  A\  c&  P.  P.  Co,,  57  Ilun,  377;  126  X.  Y.  624; 
Mhier  V.  lY,  K  C  cfi  //.  P.  P.  P.  Co.,  123  N.  Y.  242;  46 
llun,  612;  Moran  v.  Lyderker,  11  Abb.  [N.  C]  303.)  The 
village  took  the  highway  into  its  corporate  limits  charged 
with  the  quasi  lien  thereon  of  the  relator's  franchise.  {In  re 
L.  L  W,  K  Co.,  30  Abb.  [N.  C]  36 ;  S.  P.  T.  Co.  v.  Mayor, 
etc.,  128  K.  Y.  515;  S.  J.  cfe  /.  P.  Co.  v.  Shanihaugh,  106 
Mo.  557.) 

Arthur  Jf.  8a7\der8  for  respondent. 

O'Brien,  J.  The  relator  is  a  domestic  corporation  organ- 
ized under  chapter  37  of  the  Laws  of  1848  for  the  purpose 
of  supplying  gas  for  lighting  the  stree^  public  places  and 
private  buildings  in  the  town  of  Jamaica  in  the  county  of 
Queens. 

The  statute  confers  power  upon  such  corporations  to  fur- 
nish such  quantities  of  gas  as  may  be  required  in  the  city, 
town  or  village,  where  the  same  may  be  located,  for  lighting  the 
streets  and  public  or  private  buildings  or  for  other  purjK)se»s 
and  to  lay  conductors  for  conducting  gas  through  the  streets, 
lanes,  alleys,  squares  and  highways  in  such  city,  village  or 
town  with  the  consent  of  the  nnmicipal  authorities  thereof 
and  under  such  reasonable  regulations  as  they  ma}'  prescribe. 
In  the  year  1871,  after  the  relator  was  incorporated,  the 
municipal  authorities  of  the  town  of  Jamaica,  composed  of 
the  supervisor,  three  justices  of  the  peace,  commissioners  of 
highways  and  town  clerk,  granted  the  consent  required  by 
the  statute  that  gas  conductors  might  be  placed  in  the  streets 
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and  liighways  of  the  town.  This  consent  is  in  the  following 
terms : 

"  We,  the  undersigned,  Supervisor,  Town  Clerk,  Justices  of 
the  Peace,  and  Commissioners  of  Highways  of  the  Town  of 
Jamaica,  in  the  County  of  Queens  and  State  of  New  York, 
do  hereby  consent  that  the  Woodhaven  Gas  Light  Company 
may  have  the  power,  and  the  same  is  hereby  conferred  upon 
and  granted  to  them,  of  laying  conductors  for  conducting  gas 
in  and  through  the  public  streets  and  highways  of  said  Town 
of  Jamaica,  and  we  do  hereby  exempt  the  said  "Woodhaven 
Gas  Light  Company  from  taxation  on  their  personal  prop- 
erty for  the  period  of  three  years  from  the  organization  of 
said  Company." 

This  grant  by  its  terms  is  plainly  co-extensive  with  the  limits 
of  the  town  and  was  not  confined  to  any  particular  street  high- 
way or  other  local  division. 

It  appears  that  in  the  year  1894  a  portion  of  the  town  of 
Jamaica  was  incorporated  into  the  village  of  Richmond  Hill 
for  the  purpose  of  village  government,  but  it  still  remained 
part  of  the  town  as  before.  The  trustees  of  the  village  pro- 
ceeded to  make  ordinances  and  regulations  with  respect  to  the 
use  of  the  streets,  and,  among  otlier  things,  enacted  that  no 
pei'son  should  alter  or  disturb  the  grade  of  any  street  or  pub- 
lic place  W'itliout  a  permit  from  the  street  commissioner;  and 
that  no  person  or  corporation  shall  dig  in  or  upon  any  street 
or  public  place  without  such  permit.  The  relator  applied  to 
the  defendant,  who  is  the  street  commissioner  of  the  village, 
for  the  necessary  permit  to  lay  its  pipes  and  conductors  in  that 
part  of  Broadway,  one  of  the  streets  or  highways  of  the  town, 
which  was  embraced  within  the  village  limits,  offering  at  the 
same  time  to  comply  wnth  all  the  reciuirements  and  conditions 
of  the  ordinance.  The  permit  was  refused  and  the  relator 
applied  for  a  peremptory  mandamus  requiring  the  defendant 
to  issue  the  permit  upon  compliance  w^ith  all  the  requirements 
of  the  ordinance. 

The  court  at  Special  Term  granted  the  writ,  but  the  order 
has  been  reversed  by  the  Appellate  Division.     The  learned 
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court  below,  in  the  opinion  reversing  the  order,  concedes  two 
propositions  that  have  an  important  bearing  upon  the  merits 
of  the  application  :  (1)  That  the  consent  of  the  town  author- 
ities conferred  upon  the  relator  a  franchise  to  carry  on  its 
business  in  the  town  and  to  lay  conductors  in  the  streets  and 
highways  for  the  purpose  of  delivering  gas.  That  such  a 
franchise  is  property  that  cannot  be  destroyed  or  taken  from  it 
or  rendered  useless  by  the  arbitrary  act  of  the  village  author- 
ities in  refusing  the  permit  to  place  the  conductors  under  the 
streets.  {People  v.  O^Bineii^  111  N.  Y.  41 ;  City  of  Brook- 
lyn V.  Joxirdan^  7  Abb.  JS".  C.  25.)  (2)  That  the  change  from 
town  to  village  government  did  not  change  the  rights  of  the 
relator,  since  it  could  not  be  divested  of  the  franchise  or  of  its 
property  except  for  cause  and  by  due  legal  process.  The 
authorities  of  the  new  village  could  enact  reasonable  regula- 
tions with  respect  to  all  interference  with  the  streets,  but  they 
could  not  lawfully  refuse  to  permit  the  relator  to  exercise  a 
right  which  had  been  expressly  granted  to  it  under  the  sanc- 
tion of  law. 

The  learned  court  below  reversed  the  order  in  favor  of  the 
relator,  solely  upon  a  construction  of  the  grant  which,  we 
think,  is  altogether  too  narrow.  It  was  held  that  the  consent 
of  the  town  authorities  applied  only  to  streets  and  highways 
then  existing,  and  not  to  streets  and  highways  thereafter 
opened  or  used,  and  that  since  that  part  of  Broadway  in  the 
village,  newly  incorporated  from  the  town,  did  not  exist  as  a 
street  or  highway  when  the  grant  was  made,  the  right  to  lay 
conductors  in  tliat  street  had  never  been  acquired  by  the 
relator.  The  rule  that  public  grants  are  to  be  construed 
strictly  against  the  grantee  means  simply  that  nothing  shall 
pass  l)y  implication  except  it  be  necessary  to  carry  into  effect 
the  obvious  intent  of  the  grant.  But  the  obvious  intention  of 
the  parties,  w^hen  expressed  in  plain  language,  cannot  be 
ignored  in  a  pul)lic  any  more  than  in  a  private  grant.  A  con- 
struction that  would  lead  to  false  consequences  or  unjust  or 
inconvenient  results,  not  contemplated  or  intended,  should  be 
avoided  in  a  grant  as  well  as  in  a  statute. 
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It  is  well  known  that  business  enterprises  such  as  the  relator 
is  engaged  in  are  based  upon  calculations  of  future  growth 
and  expansion. 

A  franchise  for  supplying  gas  not  only  confers  a  privilege, 
but  imposes  an  obligation,  upon  the  corporation  to  serve  the 
public  in  a  reasonable  way.  The  relator  is  bound  to  supply 
gas  to  the  people  of  the  town  upon  certain  conditions  and 
under  certain  circumstances,  and  it  would  be  most  unjust  to 
give  such  a  construction  to  the  consent  as  to  disable  it  from 
performing  its  obligations.  It  cannot  reasonably  be  contended 
that  the  relator  is  obliged  to  apply  for  a  new  grant  whenever 
a  new  street  is  opened  or  an  old  one  extended,  as  would  be 
the  case  if  the  consent  applied  only  to  the  situation  existing 
when  made.  When  the  right  to  use  the  streets  has  been  once 
granted  in  general  terms  to  a  corporation  engaged  in  supply- 
ing gas  for  public  and  private  use,  such  grant  necessarily  con- 
templates that  new  streets  are  to  be  opened  and  old  ones 
extended  from  time  to  time,  and  so  the  privilege  may  be  exer- 
cised in  the  new  streets  as  well  as  in  the  old.  Such  a  grant  is 
generally  in  perpetuity  or  during  the  existence  of  the  corpora- 
tion, or  at  least  for  a  long  period  of  time,  and  should  be  given 
effect  according  to  its  nature,  purpose  and  duration.  There  is 
no  good  reason  for  restricting  its  operation  to  existing  high- 
ways unless  that  purpose  appears  from  the  language  employed. 
It  is  not  claimed  that  any  such  limitation  was  expressed,  and 
none  can  be  implied  from  the  nature  of  the  case.  The  lan- 
guage of  the  consent  confers  the  right  to  place  the  conductors 
in  the  streets,  upon  compliance  with  reasonable  regulations, 
not  only  as  the  streets  then  existed,  but  as  subsequently 
enlarged  or  changed.  That  is  what  the  grant  contemplated 
when  made,  and  such  is  the  fair  meaning  of  the  language 
used. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent,  and  Vann,  J., 
dissenting. 

Order  reversed. 
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Appellant. 

1.  Contempt  —  Violation  of  Mandate.  To  warrant  a  punishment 
for  contempt  in  violating  a  judgment  or  order  of  the  court,  the  mandate 
alleged  to  have  been  violated  should  be  clearly  expressed,  and  when 
applied  to  the  act  complained  of  it  should  appear,  with  reasonable  cer- 
tainty, that  it  had  been  violated. 

2.  Right  op  Way  —  Scope  of  Judgment  Directing  Removal  of 
Obstructions.  A  general  direction,  restraining  the  defendant  from  erect- 
ing or  maintaining  "any  obstruction  "  in  a  right  of  way  described  as  '*  two 
rods  wide,  extending  from  the  southerly  end  of  the  highway  near  the  resi- 
dence of  the  defendant,  southerly  to  the  said  three-rod  road,"  in  a  judgment 
in  an  action  brought,  not  for  a  location  of  the  right  of  way,  but  to  compel 
the  removal  of  fences  from  its  termini,  held,  to  fairly  cover  only  acts  like 
those  upon  which  the  action  was  base<l,  namely,  the  shutting  off  of  the 
way  by  obstructions  preventing  a  passage  over  the  defendant's  land  to  the 
highway,  and,  hence,  not  to  warrant  the  summary  punishment  of  the 
defendant  as  for  a  contempt,  on  affidavits,  because,  after  she  had  removed 
the  fences  at  the  ends  of  the  way,  she  had  erected  obstructions  to  protect 
the  lawn  immediately  in  front  of  her  residence,  which  left  a  free  passage 
to  the  highway,  of  the  prescribed  width,  but  which  turned  the  route 
somewhat  from  the  line  which  the  plaintiff  claimed  had  been  originally 
established  by  an  oral  agreement  and  by  user. 

Ketchum  v.  EdwanU,  6  App.  Div.  160,  reversed. 

(Argued  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  6,  1897,  whicli  afKrmed  an  order  of  Special  Term. 

The  order,  from  the  affirmance  of  whicli  this  appeal  is 
taken,  adjudged  the  defendant  in  contempt  in  violating  that 
part  of  the  final  judgment  in  this  action  which  restrained  her 
from  at  any  time  "erecting  or  maintaining  any  obstructions'' 
in  a  right  of  way  across  her  premises,  extending  from  the 
southerly  end  of  a  higliway  near  the  residence  of  the  defend- 
ant, southerly  to  a  three-rod  road  bounding  the  northerly  line 
of  plaintifi^'s  land.  One  Alanson  Edwards,  in  18S6,  was  the 
owner  of  land  in  the  village  of  Centre  Moriches,  bounded 
on  the  east  by  the  East  Seenix  creek.  He  had  erected  and 
occupied  a  dwelling  fronting  the  creek.     There  was  a  high- 
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way  which  extended  to  and  terminated  at  his  northerly  line, 
at  a  point  nortli  and  east  of  his  dwelling,  which  was  located 
at  about  midway  between  his  north  line  and  the  three-rod 
road  on  the  south,  above  referred  to.  The  wliole  premises 
were  open  to  the  creek.  In  the  year  mentioned  Edwards 
conveyed  to  tlie  plaintiff  about  eighteen  acres  off  the  south 
part  of  his  land  and  south  of  his  dwelling,  and  provided  in 
the  deed  that  the  plaintiff  should  have  a  right  of  way  two 
rods  wide,  from  the  termination  of  the  highway  mentioned, 
across  the  lands  of  the  grantor,  to  intersect  a  three-rod  road 
laid  out  by  the  parties,  running  easterly  and  westerly 
along  the  northerly  boundary  of  the  eighteen  acres  con- 
veyed to  the  plaintiff.  In  1894  the  defendant,  who  had 
succeeded  to  the  title  of  Edwards,  erected  fences  along 
the  northerly  and  southerly  lines  of  his  land,  thereby  pre- 
venting the  plaintiff  from  crossing  his  land  and  from  any 
access  from  his  premises  to  the  highway  at  the  north. 
This  action  was  thereupon  commenced.  The  plaintiff  in 
his  complaint  alleged  the  existence  of  the  three  rod  road 
on  the  northerly  boundary  of  his  land,  defining  it  by 
courses  and  distances  (as  to  which  no  question  now  arises),  and 
he  further  alleged  that  he  had  on  and  after  1886,  and  ought 
still  to  have,  "  an  unobstructed  right  of  way  two  rods  wide 
from  the  southerly  end  of  the  highway  near  the  residence  of 
the  defendant,  southerly  to  the  said  three-rod  road,"  and  that 
in  October  and  November,  1894,  the  defendant  unlawfully 
obstructed  said  two-rod  right  of  way  by  erecting  two  fences 
across  said  right  of  way  "  and  still  wrongfully  continues  such 
obstructions,"  etc.  The  complaint  demanded  judgment  (1) 
that  the  defendant  remove  tlie  said  obstructions  from  said 
roads  or  rights  of  way  ;  (2)  that  she  be  restrained  from  erect- 
ing or  maintaining  any  obstructions  on  said  roads  or  rights  of 
way ;  and  (3)  that  the  plaintiff  recover  damages  and  costs. 
The  judgment  (rendered  on  default  of  answering,  the  answer 
originally  interposed  having  been  withdrawn)  followed  the 
demand  for  relief  in  the  complaint  and  adjudged  (1)  that  the 
defendant  shall  remove  all  obstructions  from  the  three-rod 
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road ;  (2)  that  the  defendant  "  remove  all  obstructions  from 
the  right  of  way  two  rods  wide,  extending  from  tlie  southerly 
end  of  the  highway  near  the  residence  of  the  defendant, 
southerly  to  the  said  three-rod  road  ; "  (3)  "  that  the  said 
Frances  Edwards  is  hereby  forever  restrained  from  erecting 
or  maintaining  any  obstruction  on  said  road  or  right  of  way." 
The  defendant,  after  the  judgment  was  rendered,  removed  the 
fence  in  the  three-rod  road  and  also  the  fence  which  closed 
the  highway  at  the  north,  so  that  the  plaintiff  could  pass  from 
his  land  across  the  defendant's  land  in  front  of  the  dwelling 
to  the  liighway,  within  a  space  from  60  to  100  feet  in  width 
between  the  residence  of  the  defendant  and  the  creek.  The 
defendant,  however,  to  protect  the  lawn  immediately  in  front 
of  her  dwelling  from  invasion  by  travel,  placed  obstructions 
so  as  to  compel  persons  going  from  the  defendant's  land  to 
the  highway  across  her  land,  to  pass  easterly  of  the  obstruc- 
tions and  nearer  the  creek  tlian,  as  the  plaintiff  claims,  tliey 
were  accustomed  to  go  after  the  deed  of  1S86  and  up  to  the 
time  of  the  erection  of  the  fences  in  1894. 

There  is  no  controversy  that  the  way  provided  by  the 
defendant  is  convenient  and  suitable,  and  it  seems  to  protect 
the  defendant's  lawn  in  the  innnediate  vicinity  of  her  house 
from  invasion  and  contributes  to  the  comfort  and  enjoyment 
of  her  premises,  while  at  the  same  time  all  substantial  rights 
of  the  plaintiff  are  protected.  But  the  plaintiff,  insisting  that 
he  was  entitled  to  travel  by  what  he  claims  was  the  old  path 
located  by  user  and  intended  by  the  parties  to  the  grant  of 
18S6,  and  that  this  particular  way  was  protected  by  the  judg- 
ment in  the  action,  instituted  proceedings  for  contempt.  The 
judge,  at  Special  Term,  appointed  a  referee  to  take  the  evi- 
dence and  report  the  fac^  and  on  the  coming  in  of  the  report 
adjudged  that  the  plaintiff  was  entitled  to  cross  on  what  was 
called  the  old  path,  and  that  tlie  defendant  was  guilty  of  con- 
tempt in  obstructing  it. 

Nieoll  Floyd  for  appellant.  The  learned  justice  at  Special 
Term  erred  in  determining  upon  the  affidavit  of  the  plaintiffs 
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attorney  tliat  the  route  over  wliich  the  plaintiff  was  entitled 
to  exercise  the  two-rod  right  of  way,  given  him  by  the  judg- 
ment in  the  action,  had  been  theretofore  fixed.  {Gayetty  v. 
Bethune,  14  Mass.  49 ;  DoyU  v.  M.  E.  R,  Co,,  136  N.  Y, 
505.)  The  decision  of  the  learned  justice  at  Special  Term, 
holding  the  defendant  guilty  of  contempt  and  inflicting  a  tine 
upon  her,  was  erroneous.  (  Wynkoop  v.  Burger,  12  Johns, 
222 ;  Jemison  v.  Walker,  11  Gray,  426  ;  Brooks  v.  Curtis, 
4  Lans.  283 ;  Ilohnes  v.  Seely,  19  Wend.  507 ;  Gerard  on  Tit. 
[4th  ed.]  765 ;  Bobbins  v.  Borman,  1  Pick.  122 ;  Adams  v. 
Emerson.,  6  Pick.  57 ;  O' Linda  v.  Lothrop,  21  Pick.  292 ; 
Codman  v.  Evans,  5  Allen,  308 ;  Hancock  v.  Wentworth^  5 
Mete.  446 ;  Morga^i  v.  Moore,  3  Gray,  319.) 

Elliott  J,  Smith  for  respondent.  It  is  not  extending  or 
enlarging  the  judgment  for  the  court  to  ascertain  in  contempt 
proceedings  the  location  of  the  two-rod  right  of  way.  {Jaqiiea 
V.  M,  E,  Church,  17  Johns.  548;  Beebe  v.  Russell,  19  How. 
[U.  S.]  283;  Johnson  v.  Everett,  9  Paige,  636;  Black  on 
Judgments,  §  41.)  It  is  immaterial  whether  defendant  will- 
fully disobeyed  the  injunction  or  not.  (90  N.  Y.  406  ;  17  N. 
Y.  S.  E.  515.) 

Andrews,  Ch.  J.  The  judgment  determined  that  the 
plaintiff  had  a  right  of  way  over  the  premises  of  the  defend- 
ant, which  was  obstructed  by  the  fences  erected  by  her  on  the 
north  and  south  lines  of  her  land.  But  it  did  not  locate  the 
way  across  the  defendant's  land  in  front  of  her  dwelling.  It 
gave  the  width  of  the  way,  the  starting  point  at  the  north, 
and  described  it  as  extending  therefrom  (that  is,  from  the 
southerly  end  of  the  public  liighway)  southerly  to  the  three- 
rod  road.  Between  these  points  its  course  was  left  undefined. 
A  straight  line  between  these  points  would  not  mark  the  way 
which  either  party  claims.  Not  only  did  tlie  judgment  omit 
to  define  the  location  of  the  road  across  the  defendant's  land, 
except  to  give  the  starting  point  at  the  public  higliway 
and  its  termination  at  the  three-rod  road,  but  its  location 
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and    course    between    tliese    points    was    neither   described 
in  the  complaint,  nor  were  they  material  to  be  ascertained  in 
order  to  entitle  the  plaintiff  to  a  judgment  for  the  removal  of 
the  obstructions  of  which  he  complained.     The  fences  erected 
by  the  defendant  extended  from  the  creek  westerly  along  the 
north  and  south  lines  of  her  premises  and  necessarily  obstnicted 
the  way.     The  removal  of  these  obstructions  would  open  the 
way,  whether  it  passed  on  its  course  near  to  the  piazza  of  the 
defendant's  house,  as  the   plaintiff  now  claims,  or  a  few  feet 
further  to  the  east,  as  the  defendant  insists.     If  tJie  plaintiflF 
had  brought  his  action  to  have  the  way  located,  as  well  as  to 
have  the  obstructions  at  the  ends  removed,  the  court  could 
properly  have  included  this  relief  in  its  judgment,  but  this 
was  not  one  of  the  purposes  of  the  action.     The  judgment, 
while  it  does  not  purport  to  locate  the  way,  except  as  stated, 
contains  a  general  clause  restraining  the  defendant  from  creat- 
ing or  maintaining  'any  obstruction"  on  said  right  of  way. 
Upon  this  general  clause  in  the  judgment  the  contempt  pro- 
ceedings are  based,  and  the  judge  at  Special  Term,  acting 
upon  affidavits  presented  on   beJialf  of  the  plaintiff,  to  the 
effect  that  a  particular  route  had  been  orally  agreed  upon  by 
the  parties  to  the  deed  of  188(5,  and  was  followed  by  user,  and 
that  the  defendant,  after  the  judgment,  had  placed  obstruc- 
tions therein  so  as  to  turn  the  travel  across  her  lot  a  little  fur- 
ther to  the  east,  which  were  met  by  affidavits  of  the  defend- 
ant stating  the  circumstances  substantially  as  set  forth  in  the 
statement  of  facts,  ordered  a  referee  to  take  proof,  and  uj)on 
the  coming  in  of  the  report  of  the  referee  sunmiarily  adjudged 
the  defendant  guilty  of  contempt.     So  that,  without  a  hearing 
and  trial  in  ordinary  course,  the  court  has  summarily  deter- 
mined a  question  of  property  right  not  raised  by  the  pleadings 
in  the  action  nor  determined   by  the  judgment,  and  has  sub- 
jected the  defendant  to  a  tine,  with  the  alternative  of  impris- 
onment and  costs,  on  the  theory  that  what  she  did  was  a  vio- 
ation  of  the  injunction  embraced  in  the  judgment. 

It  is,  of  coui-se,  not  subject  to  debate  that  the  order  of  a 
court  having  jurisdiction  must  be  implicitly  obeyed,  however 
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erroneous  it  may  be,  and  that  it  is  no  answer  for  one  called 
npon  to  answer  for  disobedience  tliat  the  order  or  judgment 
was  broader  than  the  facts  warranted,  or  gave  rehef  beyond 
what  was  demanded  or  wliat  the  court,  upon  the  facts,  was 
justified  in  awarding.  TJie  interest  in  maintaining  respect  for 
the  action  of  courts,  and  of  orderly  jurisprudence,  forbids  that 
litigants  should  be  permitted,  under  plea  of  hardship  or  injus- 
tice, real  or  pretended,  to  nullify  or  set  at  nought  orders  or 
decrees,  however  improvidently  made,  even  if  it  may  seem 
certain  that  the  court  acted  in  granting  them  under  misappre- 
hension or  mistake.  {People  ex  rel.  v.  Sturtevant,  9  N.  Y.  263 ; 
£rie  R.  Co,  v.  Ramsey^  45  id.  637 ;  KoehUr  v.  Farmers'^  ete.y 
Natl.  B(mk,  117  id.  66 1 ;  Peoj>le  ex  rel  v.  Pendleton^  64  id.  622 ; 
Hughes  on  Injunc.  §§  1416,  1417;  Beach  on  Injunc.  264.) 
If,  therefore,  the  provision  in  the  judgment  in  this  case, 
restraining  the  defendant  from  maintaining  any  obstructions 
in  the  way  mentioned,  fairly  construed,  prohibits  not  only  the 
closing  up  of  the  way  by  the  defendant,  but  any  interference 
whatever  with  the  way  as  it  in  fact  and  law  existed,  it  may 
be  that  what  was  done  by  the  defendant  was  a  violation  of 
the  judgment.  But  as  punishment  for  contempt  involves,  or 
may  involve,  not  only  loss  of  property  but  liberty,  it  is  a  rea- 
sonable requirement  that  the  mandate  alleged  to  be  violated 
should  be,  clearly  expressed,  and  when  applied  to  the  act  com- 
plained of  it  should  appear,  with  reasonable  certainty,  that  it 
had  been  violated. 

We  think  it  plain  that  if  a  new  action  should  be  brought  by 
the  plaintiff  to  establish  the  location  of  the  way,  the  judgment 
in  the  present  action  could  not  be  regarded  as  determining  its 
course  and  location  through  the  lands  of  the  defendant.  This 
fact  is  not  decisive  of  the  question  now  before  us,  because  the 
court  may  make  a  judgment  or  order  broader  than  the  issue 
to  be  determined  would  warrant,  and  this  would  be  no  justifi- 
cation for  disobedience  to  the  mandate  so  long  as  it  stood 
unmodified  or  unreversed.  But  it  is  a  circumstance  of  some 
weight  in  determining  the  real  scope  and  operative  effect  of 
the  clause  in  the  judgment  in  question,  which  we  suppose  is 
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always  to  be  considered  in  passing  upon  an  alleged  contempt 
of  a  judgment  or  order.  It  seems  to  us  that  all  tliat  the  conrt 
intended  by  the  clause,  and  all  that  fairly  can  be  deemed 
included  in  the  mandate,  were  acts  like  tliose  theretofore  com- 
mitted by  the  defendant,  upon  which  tlie  action  was  based, 
namely,  the  shutting  off  the  way  by  obstructions  preventing 
the  plaintiff  from  passing  over  the  defendant's  land  to  tlie 
highway.  If  the  broader  construction  claimed  by  the  plain- 
tiff is  given,  tlie  defendant  will  be  deprived  of  the  opportunity 
of  litigating  the  location  of  the  way  by  user  or  agreement,  or 
at  all  events  will  be  subjected  to  punishment  in  this  proceed- 
ing for  an  act  not,  as  we  think,  within  the  spirit  or  purpose  of 
the  mandate. 

This  leads  to  a  reversal  of  the  order,  with  provision  for  res- 
titution, with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  reversed. 


The  Colonial  City  Traction  Company,  Appellant,  v.  The 
Kingston  City  Railroad  Company,  Respondent. 

1.  Street  Surface  Railroads  — Use  of  Connecting  Tracks— 
*'  Opehation  "  OF  lioAD.  The  use,  by  a  street  surface  railroad  company, 
of  a  few  hundred  feet  of  the  intervening  tracks  of  another  company,  to 
form  a  connection  between  the  main  portions  of  its  own  track,  over  which 
to  run  its  own  cars  and  transport  its  own  passengers  as  part  of  a  continu- 
ous route,  is  an  "operation"  of  its  road,  within  the  meaning  of  the  pro- 
visions of  the  Constitution  (Art.  3,  §  18)  and  of  the  statute  (Railroad  Law, 
§  91,  amd.  L.  1895,  ch.  545),  which  forbid  the  operation  of  a  street  railroad 
without  the  prior  consent  of  the  local  authorities  and  abutting  owners. 

2.  Right  to  Use  Tuacks  of  Another  Company.  The  provision  of 
section  102  of  the  Railroad  Law  (amd.  L.  1894,  ch.  693),  that  any  street 
surface  railroad  company  may  acquire  the  right  to  use  the  tracks  of 
another  company,  without  its  consent,  to  connect  main  portions  of  a  line 
to  be  operated  as  an  independent  railroad,  by  condemnation  proceedings, 
does  not  provide  an  alternative  right,  but  constitutes  an  addition  to  the 
provisions  of  section  91  requiring  the  prior  consent  of  the  local  authorities 
and  abutting  owners  for  the  operation  of  a  street  railroad. 

3.  Conditions  Precedent.  The  consents  of  the  local  authorities  and 
of  the  abutting  owners,  to  the  use  or  operation  of  the  intervening  track 
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of  another  company  by  a  street  surface  railroad  company  desiring  to 
thereby  connect  the  main  portions  of  its  own  track  for  the  continuous  rim- 
ning  of  its  own  cars,  are,  by  force  of  the  Constitution  and  of  section  91  of 
the  Railroad  Law,  conditions  precedent  to  a  proceeding  to  acquire  such 
use,  under  section  102  of  the  Railroad  Law. 

4.  Consents  to  One  Company  Not  Avah^able  to  Another.  The 
fact  that  one  street  surface  railroad  company  has  the  consent  of  both  local 
authorities  and  abutting  owners  to  build  and  operate  a  railroad  through  a 
street,  does  not  relieve  a  second  company  from  the  necessity  of  obtaining 
further  consents  from  both  of  those  sources  to  enable  it  to  use  the  tracks 
of  the  first. 

Colonial  City  T.  Co.  v.  Kingston  City  It.  R.  Co.,  15  App.  Div.  195, 
affirmed. 

(Argued  June  21,  1897;  decided  Octobers,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
14,  1897,  reversing  a  judgment  entered  upon  the  decision  of 
the  Special  Term  after  a  trial,  and  dismissing  the  petition. 

The  nature  of  the  proceeding  and  tJie  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

G.  D,  B,  Ilasbrouck  for  appellant.  The  Colonial  City  Trac- 
tion Company  was  duly  organized  as  a  street  surface  railway 
company.  (Spelling  on  Priv.  Corp.  §  44  ;  In  re  M.  IL  Co.y 
14  Cal.  424 ;  Patterson  v.  Arnold,  45  Penn.  St.  410 ;  W,  M. 
Ins.  Co,  V.  Chamherlain,  16  Gray,  165 ;  People  v.  Chamhers^ 
42  Cal.  201  ;  People  v.  S,  &  F.  R,  R,  Co.,  45  Cal.  306 ;  ^. 
cfe  A,  R.  R.  Co.  V.  Ezell,  14  S.  C.  281 ;  89  K  Y.  74,  75 ;  111 
N.  Y.  42  ;  19  N.  Y.  119 ;  44  Barb.  634 ;  38  Barb.  323.)  The 
Appellate  Division  of  the  tliird  judicial  department  erred  in 
this  case  in  overruling  the  decision  of  the  General  Terra  of 
the  second  department  in  the  case  of  Ingernoll  v.  Nassau 
Electric  Company  (89  Ilun,  213),  now  on  appeal  to  the  Court 
of  Appeals,  in  holding  that  before  one  street  surface  railroad 
corporation  could  use  the  tracks  of  another  street  railroad,  to 
connect  main  portions  of  an  independent  line,  it  must  have 
the  consent  of  the  local  authorities  and  of  the  property 
owners  to  such  use.  (Const.  ^.  Y.  art.  3,  §  18  ;  Z.  cfe  P. 
It.  R.  Co.  V.  C.  It.  R.  Co.,  2  Duval,  175 ;  B.  II.  R.  R.   Co. 
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V.  City  of  Brooklyn,  152  N.  Y.  244  ;  Peojjle  v.  O'Brien,  111 
K.  Y.  1 ;  In  re  li,  E,  R,  Co,,  123  N.  Y.  351 ;  In  re  T.  A, 
li,  li,  Co,,  121  N.  Y.  541;  L.  1866,  cli.  110;  L.  1839,  ch. 
218;  Peoph  v.  B.,  F,  <&  C,  I,  R,  Co,,  89  N.  Y.  75;  la  re 
T,  F,  S.  R,  R,  Co,,  102  N.  Y.  350;  In  re  G,  E,  R,  Co,,  70 
N.  Y.  369 ;  118  Alans.  290 ;  109  Mass.  103 ;  TF.  R,  B,  Co.  v. 
Dix,  6  IIow.  [U.  S.J  507;  Mayor  v.  D.  I).,  F,  B,  cfe  B,  B, 
Co,,  30  N.  E.  Rep.  5()3.)  The  plaintiff  lias  the  right  to  take 
proceedings  to  condemn  the  defendant's  track.  (L.  1890,  ch. 
565 ;  L.  1894,  ch.  693 ;  T.  F,  S\  R.  R,  Co,  v.  T.  C,  S,  R,  R 
Co,,  26  Wkly.  Bull.  172.)  It  is  actually  necessary  to  connect 
main  portions  of  the  plaintiffs  line  by  the  use  of  defendant's 
tracks,  and  such  necessity  exists  whenever  the  public  con- 
venience can  be  served  thereby.  {State  v.  Wells,  31  Conn. 
213;  L.  1890,  ch.  565,  §  90;  In  re  S,  B,  R.  R.  Co, 
119  N.  Y.  146 ;  People  ex  rel,  v.  MulholUind,  82  X.  Y. 
324;  In  re  R,  F,  It,  Co,,  123  X.  Y.  355;  S,  A,  It,  R, 
Co,  V.  Kerr,  45  Barb.  138 ;  Jerome  v.  Ross,  7  Johns.  Ch. 
340;  Randolph  on  Em.  Domain,  §§  52,  56.)  The  plain- 
tiff luis  the  right,  under  section  102  of  the  Railroad  Law, 
to  acquire  the  use  of  the  poles  and  wires  of  the  defend- 
ant, together  with  the  tracks.  {T,  F,  S:  It,  Co,  v.  T. 
C  S,  It.  Co,,  26  Wkly.  L.  B.  172;  B,  i&  A,  R,  R,  Co.  v. 
Vil,  of  Greenhish,  52  X.  Y.  510;  Randolph  on  Em.  Dom. 
§  109 ;  In  re  S,  B,  It,  R,  Co,,  119  X".  Y.  141 ;  Iloxce  v, 
Williams,  13  R.  I.  485  ;  In  re  Mayor,  etc,  135  X^  Y.  253; 
Phillips  V.  I),  W,  P,  It,  Co,,  78  Penn.  St.  177;  Lynch 
V.  Comm,  of  Leases,  L.  R.  [32  Ch.  D.]  72 ;  Tietman  v. 
C,  dk  J,  S,^ It.  Co.,  141  111.  140;  Koch  v.  N.  R,  R,  Co., 
75  Md.  222;  P,  It,  T,  Co,  v.  Bash,  125  X\  Y.  93;  Sm- 
Sf\r  V.  Shatic,  3  Ilarr.  108 ;  Schaper  v.  B.  i&  L,  L  C. 
R.  Co,,  124  X".  Y.  631.)  The  plaintiff  was  not  contem- 
plated by  section  59  of  the  Railroad  Law,  and  the  directors 
are  not  required  by  such  statute  to  "  cause  a  copy  of  the  arti- 
cles of  association  to  be  published  in  one  or  more  newspapers," 
before  it  shall  exercise  the  powers  conferred  by  law  upon 
sndi  corporation  or  begin  the  construction  of  its  road.    (113 
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U.  S.  568 ;  114  U.  S.  411 ;  I71  re  A.,  J,  <&  O,  R.  R,  Co.,  86 
Hun,  584 ;  In  re  E.  C.  T.  Co.,  4  App.  Div.  103 ;  1  Thomp- 
son on  Corp.  §  258 ;  Thoinliiison  v.  Branch,  15  Wall.  465 ;  Peo- 
phv.A.A.  R.  R.  Co.,  125  N.  Y.  513.)  The  objection  that  the 
use  of  defendant's  tracks  by  the  Colonial  Traction  Company 
amounts  to  a  change  of  route,  and  that  there  is  no  authoriza- 
tion in  the  law  therefor  is  not  well  taken.  (L.  1890,  ch.  565, 
§  2;  Peojple  v.  U.  cfe  P.  R.  R.  Co.,  128  N.  Y.  240.)  The 
Kingston  City  railroad  has  no  right  to  object  to  this  proceed- 
ing because  the  petitioner  lacks  the  consent  of  the  property 
owners  and  municipal  authorities.  (Cooley  on  Const.  Law, 
§  163 ;  Emlury  v.  Conner,  3  N.  Y.  511 ;  Wellington  v.  Peti- 
tioner, 16  Pick.  96 ;  People  v.  B.,  F.  cfe  C.  I.  R.  Co.,  89  N. 
Y.  93.)  The  order  herein  is  appealable  to  the  Court  of 
Appeals.  {M.  R.  Co.  v.  a  Sullivan,  150  N.  Y.  569 ;  In  re 
Board  of  Education,  19  Civ.  Pro.  Rep.  420  ;  Code  Civ.  Pro. 
§§  416, 3343, 335T,  3359 ;  Z>.  <&  M.  M.  R.  R.  Co.  v.  Hammond, 
77  Hun,  39 ;  M.  R.  Co.  v.  O' Sullivan,  6  App.  Div.  571 ; 
Beniae  v.  Denize,  41  Hun,  9 ;  110  N.  Y.  562 ;  R.  c&  S.  R.  R. 
.  Co.  V.  Davis,  43  N.  Y.  137 ;  Lihhey  v.  Mason,  112  N.  Y.  525  ; 
Clark  v.  Water  Cam.,  148  N.  Y.  1  ;  In  re  S.  E.  R.  Co.,  58 
Hun,  287 ;  In  re  B.  dk  S.  A.  R.  R.  Co.,  69  Hun,  275.) 

Charles  Stewart  Davison  for  bondholders.  The  constitu- 
tional requirement  of  local  municipal  and  individual  property 
owners'  consents  is  not  a  condition  precedent  to  the  right  to 
sustain  this  proceeding.  {In  re  T.  F.  S.  R.  R.  Co.,  102  N. 
Y.  343.)  The  constitutional  requirement  of  local  municipal 
consent  is  not  a  condition  precedent  to  the  use  of  the  tracks 
of  one  street  surface  railroad  by  another  under  section  102  of 
the  Railroad  Law.  {Ingersoll  v.  iV.  E.  R.  R.  Co.,  89  Hun, 
213.)  Where  a  street  surface  railroad  occupying  a  street  and 
refusing  to  allow  another  road  to  lay  tracks  therein  was 
organized  and  existing  prior  to  the  Constitution  of  1875,  or 
has  succeeded  to  the  rights  and  franchises  of  a  road  which 
was  so  organized  and  existhig,  the  voluntary  assent  to  the 
limited  use  of  its  tracks  in  a«  proper  case  contemplated  by 
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section  102  can  be  availed  of  by  a  street  surface  railroad 
organized  after  the  Constitivtit)n  of  1875,  without  a  necessity 
on  the  part  of  such  latter  to  obtain  either  local  municipal 
consent  or  individual  property  ownere'  consent  to  the  running 
of  its  cars  for  such  limited  distance  over  the  tracks  of  the 
other  road.     {Peoj)le  v.  B,,  K  c6  C.  1.  E,  Co,,  89  N.  Y.  75.) 

A.  T,  Clearwater  for  respondent.  The  obtaining  of  the 
consent  of  the  local  authorities  and  of  abutting  property 
owners  were  conditions  precedent  to  the  maintenance  of  the 
proceeding.  (L.  1§92,  ch.  676,  §§  90,  91;  L.  1895,  ch.  545, 
§  91 ;  Const.  X.  Y.  art.  3,  §  18 ;  In  re  O'NeU,  91  N.  Y.  516; 
In  re  R,  E,  R,  Co.,  123  N.  Y.  351 ;  1  R  S.  ch.  16,  art..  1, 
§  1 ;  Whmtjield  v.  T,  S.  /?.  R,  Co,,  92  Hun,  460 ;  In  re  S, 
E,  R.  Co.,  58  Hun,  287 ,  In  re  Z.  cfe  B.  R.  R,  Co.,  77  X.  Y. 
558 ;  A.  A.  R.  R.  Co.  v.  Johnson,  134  N.  Y.  375 ;  In  re  K.  C. 
E.  R.  R.  Co.,  105  N.  Y.  97.)  The  failure  of  the  plaintiff  to 
obtain  the  certificate  of  the  board  of  state  railroad  eommissioners 
that  the  public  convenience  and  necessity  require  this  extension 
of  its  road  and  its  failure  to  publish  its  articles  of  association  are 
fatal  to  the  maintenauce  of  the  proceeding.  (L.  1895,  ch.  545, 
§  59  ;  Zi  reE.  C.  T.  Co.,  4  App.  Div.  303 ;  InreK,  Q.  <&S.  R. 
R.  Co.,  6  App.  Div.  241 ;  In  re  A.,  J.  c6  G.  R.  R.  Co.,  86  Hun, 
578 ;  People  ex  rel.  v.  Board  of  Railroad  Comrs.,  4  App. 
Div.  259  ;  In  re  N.  II  R.  R.  Co.,  76  Hun,  76.)  The  judg- 
ment is  unwarranted  by  law.  (L.  1894,  ch.  693,  §  1 ;  Greeii 
V.  City  of  Trenton,  54  N.  J.  L.  92.)  The  taking  of  private 
property  for  public  use  is  in  derogation  of  private  rights.  It 
is  in  hostility  to  the  ordinary  control  of  the  citizen  over  his 
estate,  and  statutes  authorizing  condemnation  are  not  to  be 
extended  by  inference  or  implication.  (/?.  (&  S.  R.  Co. 
V.  Davis,  43  Is\  Y.  147 ;  In  re  N.  Y.  cfe  B.  B.  R.  Co., 
20  Hun,   201 ;  N.    Y.    C.   <&  N.  R.   R.  Co.  v.  C.   U.  T. 

Co.,  21  Hun,  261;  Mills  on  Em.  Domain,  ch.  5,  §§45,47; 
In  re  P.  B.  Co.,  108  N.  Y.  483  ,  E  i&  C.  N.  Y.  R.  Co.  v. 

Weleh,  1  App.  Div.  140 ;  Winter  v.  N.  Y.  cfe  J!f.  J.  T.  Co., 
51  N.  J.  L.  83  ;  Conim.  v.  Boston,  97  Mass.  553 ;    Vredand 
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V.  Jersey  Citt/,  54  N.  J.  L.  49.)  The  public  convenience  does 
not  require  the  use  of  tlie  appellant's  tracks  by  the  plaintiff. 
(In  re  A.,  J.  cfe  G.  R,  R.  Co.,  86  Hun,  578 ;  In  re  K,  Q.  i& 
S.  R.  R,  Co,j  6  App.  Div.  241 ;  Fanning  v.  Osborne,  102  N. 
Y.  441 ;  Uussner  v.  B.  C.  R.  R.  Co,,  114  N.  Y.  433 ;  Flynn 
V.  Taylor,  127  N.  Y.  596 ;  C  C  R.  R.  Co.  v.  M.  S.  R.  Co., 
40  N.  Y.  Supp.  1092 ;  F.  S.  d:  G.  S.  F.  R.  R.  Co.  v.  T.  F. 
S.  R.  R.  Co.,  52  N.  Y.  Supp.  252.) 

Vann,  J.  The  appellant  is  a  street  railroad  company,  organ- 
ized April  22,  1896,  owning  and  operating  a  surface  railroad 
in  the  city  of  Kingston  running  substantially  east  and  west 
across  the  city,  but  in  two  sections,  each  about  two  miles  long, 
and  separated  near  the  middle  of  the  town  by  a  portion  of  a 
street  known  as  Broadway.  The  eastern  section  ends  at  the 
central  line  of  Prince  street  where  it  crosses  Broadway,  and 
the  western  section  at  the  central  line  of  Cedar  street  where 
it  crosses  Broadway,  the  distance  between  the  two  points,  as 
measured  on  the  street  last  named,  being  870  feet.  The 
respondent  is  also  a  street  railroad  company,  organized  Jnne  7, 
1879,  operating  a  surface  railroad  in  said  city  upon  tracks  laid 
in  various  streets,  and,  among  others,  through  Broadway  from 
the  central  line  of  Prince  street  to  the  central  line  of  Cedar 
street.  Both  railroads  are  operated  by  electricity.  The  appel- 
lant, by  extending  its  tracks  through  Broadway  from  Prince 
street  on  the  east  to  Cedar  street  on  the  west,  could  connect 
its  eastern  and  western  sections,  and  thereby  save  itself  the 
expense,  and  the  public  the  inconvenience,  of  transferring 
passengers  by  omnibus  from  one  part  of  its  road  to  the 
other.  The  local  authorities,  up  to  the  time  of  the  trial, 
had  refused  to  permit  the  appellant  to  extend  or  operate 
its  road  through  the  short  strip  of  Broadway  above  men- 
tioned, and  thus  unite  the  two  sections,  and  the  respond- 
ent had  likewise  refused  to  permit  the  use  of  its  track  over 
said  strip  for  the  same  purpose.  No  effort  has  been  made  by 
the  appellant,  so  far  as  appears,  to  obtain  the  consent  of  the 
69 
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property  owners  whose  lands  abut  ujwn  Broadway  between 
Prince  and  Cedar  streets  to  such  extension  of  its  road  or  to 
the  oi)eration  thereof  when  extended.  This  proceeding  was 
instituted  by  the  appellant  to  acquire  by  condemnation  under 
the  statute  the  rig) it  to  use  the  resj>ondent's  tracks  over  the 
strip  in  question,  upon  making  pro|)er  compensation  therefor. 
The  application  was  resisted,  an  answer  served  and  a  trial  had, 
which  resulted  in  an  adjudication  that  the  proposed  use  of  tlie 
respondent's  railroad,  including  "poles,  wires  and  appurte- 
nances" was  actually  necessary  within  the  meaning  of  the  stat- 
ute, and  commissioners  were  appointed  "to  determine  the  extent 
and  the  manner  in  which  "  the  appellant  should  "  have  tlie 
right  to  take,  hold  and  use  the  said  track,  poles,  wires,  inci- 
dents and  appurtenances,"  and  to  "  ascertain  and  determine 
the  amount  of  the  compensation  to  be  made  "  for  the  same. 
An  appeal  was  taken  to  the  Aj)pellate  Division,  which  reversed 
the  judgment  and  dismissed  the  proceeding,  two  of  the  learned 
justices  dissenting.  (15  App.  Div.  Rep.  195.)  A  further 
appeal  has  brought  the  matter  before  us  for  determination. 

The  proceeding  was  commenced  in  March,  1896,  and  was 
founded  upon  section  102  of  the  Railroad  Law,  which  pro- 
vides, so  far  as  now  material,  that  "  no  street  surface  railroad 
corporation  shall  construct,  extend  or  operate  its  road  or  tracks 
in  tliat  portion  of  any  street  *  *  *  in  which  a  street 
surface  railroad  is  *  *  *  constructed,  *  *  *  >vithout 
iirst  obtaining  the  consent  of  the  corporation  owning  and 
maintaining  the  same,  except  that  any  street  surface  railroad 
company  may  use  the  tracks  of  another  street  surface  railroad 
company  for  a  distance  not  exceeding  one  thousand  feet, 
*  *  *  whenever  the  court  upon  an  application  for  com- 
missioners shall  be  satisfied  that  such  use  is  actuallv  neces- 
sary to  connect  main  portions  of  a  line  to  be  constructed  or 
operated  as  an  independent  railroad,  *  *  *  and  that  tlie 
public  convenience  requires  the  same,  in  which  event  the  right 
to  use  shall  only  be  given  for  a  compensation  to  an  extent  and 
in  a  manner  to  be  ascertained  and  determined  by  commission- 
ers to  be  appointed  by  the  courts  as  is  provided  in  the  Con- 
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deinnation  Law."  (L.  1890,  ch.  565,  §  102,  as  amended  by  L. 
1892,  ch.  676  ;  L.  1893,  ch.  434  and  L.  1894,  ch.  693.) 

The  respondent,  in  opposing  tlie  effort  to  condemn  the 
right  to  use  a  part  of  its  track  and  appurtenances,  relies  upon 
section  18  of  article  III  of  the  Constitution,  which  proNddes, 
among  other  things,  that  '*  no  law  shall  authorize  the  construc- 
tion or  operation  of  a  street  railroad  except  upon  the  condi- 
tion that  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on,  and  the  consent  also  of  the  local  authori- 
ties having  the  control  of  that  portion  of  a  street  or  highway 
upon  which  it  is  proposed  to  construct  or  operate  such  rail- 
road be  lirst  obtained,  or  in  case  the  consent  of  such  prop- 
erty owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to 
be  constructed,  may,  upon  application,  appoint  three  commis- 
sioners who  shall  determine,  after  a  hearing  of  all  parties 
interested,  whether  such  railroad  ought  to  be  constructed  or 
operated,  and  their  determination,  confirmed  by  the  court, 
may  be  taken  in  lieu  of  the  consent  of  the  property  owners." 
(Cons.  1894,  art.  Ill,  §  18 ;  Cons.  1846,  art.  Ill,  §  18,  as 
amended  in  1874.)  Reliance  is  also  placed  upon  section  91  of 
the  Railroad  Law,  which  provides,  in  substance,  that  "  a  street 
surface  railroad,  or  extensions,  or  branches  thereof,  shall  not 
be  built,  extended  or  operated  unless  the  consent  in  writing, 

*  *     *     of    the   owners     *     *     *     of    one-half    in    value 

*  *  *  of  the  property  bounded  on,  and  also  the  consent 
of  the  local  authorities  having  control  of  that  portion  of  a 
street  or  highway  upon  wiiich  it  is  proposed  to  build  or 
operate  such  railroad  shall  have  been  first  obtained."  (L. 
1890,  ch.  565,  §  91,  as  amended  by  L.  1892,  ch.  676;  L.  1893, 
ch.  434 ;  L.  1894,  ch.  723 ;  L.  1895,  ch.  545.) 

If  the  consent  of  the  local  authorities  or  of  the  abutting 
owners  is  required  to  enable  the  appellant  to  extend  or  oper- 
ate its  road  through  Broadway,  under  the  circumstances,  this 
proceeding  cannot  be  maintained  until  the  requisite  consent 
has  been  obtained.  If  it  is  required  at  all,  it  must  be  had 
before  the  proceeding  is  begun,  for  the  statute  in  providing 
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that  tlie  consent  "  shall  have  been  Jirst  obtained  "  makes  it  a 
condition  precedent.  As  said  by  this  court,  when  construing 
a  similar  statute  under  somewhat  similar  circumstances: 
"  Suificient  vitality  and  strength  to  go  on  with  and  construct  a 
railroad  do  not  exist  *  *  *  until  infused  by  the  consents 
of  the  local  authorities  and  property  owners."  {Matter  of 
Application  of  Rochester  Elec.  Ry.  Co.,  123  N.  Y.  351, 35S.) 
It  is,  liowever,  insisted  that  the  appellant  does  not  seek 
to  build  a  railroad  through  Broadway  but  to  acquire  the 
right  to  use  a  road  already  built  after  consent  had  been 
duly  obtained  from  all  sources  required.  It  is  true  that 
the  appellant  does  not  intend  to  build  a  railroad  through 
Broadway,  in  the  sen.se  of  laying  a  track  there,  but  it  does 
intend  to  "extend  and  operate"  its  i-ailroad  by  so  using 
the  tracks  of  the  respondent  as  to  unite  the  two  sections 
of  its  own  road.  Tmcks  alone  do  not  constitute  a  railroad 
within  the  meaning  of  a  statute  which  declares  that  a  railroad 
shall  not  be  '*  built,  extended  or  operated  "  until  certain  pre- 
liminaries have  been  complied  with.  Cars  and  other  appli- 
ances are  recpiired  in  order  to  make  or  operate  a  railroad.  If 
the  appellant  shall  finally  succeed  in  acquiring  the  right  to 
run  its  cars  for  a  short  distance  on  the  respondent's  ti^acks,  it 
will  still  be  operating  its  own  railroad,  not  that  of  another 
company,  over  that  part  of  its  route  as  well  as  any  other.  It 
clearly  would  not  be  operating  the  respondent's  railroad,  but 
using  a  portion  of  the  tracks  of  the  respondent  to  operate  its 
own  railroad.  Two  different  companies  cannot  operate  the 
same  railroad  at  the  same  time,  although  both  may  use  the 
same  track  in  part  to  operate  their  respective  roads.  When 
the  statute  provides  that  "  any  street  surface  railroad  company 
may  nse  the  tracks  of  another  street  surface  railroad  company  " 
upon  certain  conditions,  permij^sion  to  "use  the  tracks'' 
implies  use  for  the  purpose  of  operating  its  cars  thereon. 
Manifestly  no  other  use  is  intended.  A  railroad  is  none  the 
less  in  operation  between  two  points  because  it  runs  its  cars 
for  a  part  of  the  way  over  the  tracks  of  another  road.  TVlien 
a  railroad  corporation  acquires  the  right  to  nm  its  cai-s  over  a 
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street,  wliether  upon  its  own  track  or  tliat  of  another,  that 
right  becomes  a  part  of  the  railroad,  and  in  exercising  that 
right  tlie  corporation  operates  its  own  road.  The  operation 
of  a  railroad  includes  the  running  of  cars,  and  when  a  com- 
pany runs  its  own  cars,  receives  its  own  passengers  and  col- 
lects its  own  fares  over  a  continuous  route  of  four  miles,  and 
all  the  trackage  belongs  to  it  except  a  connecting  link  of  a  few 
hundred  feet  in  the  middle,  which  it  acquires  the  right  to  use 
tlirongh  the  power  of  eminent  domain,  we  think  it  is  to  be 
regarded  as  operating  its  own  railroad  over  the  entire  route, 
within  the  meaning  of  the  Constitution  and  the  statute.  The 
prohibition  is  in  tlie  disjunctive  and  is  directed  against  opera- 
tion the  same  as  it  is  against  construction. 

It  is  further  insisted  that  where  one  company  has  the  con- 
sent of  both  local  authorities  and  abutting  owners  to  build 
and  operate  a  railroad  through  a  street,  no  further  consent 
from  cither  of  those  sources  is  necessary  to  enable  a  second 
company  to  use  the  tracks  of  the  first,  and  hence  that  neither 
the  Constitution  nor  statute  applies  to  the  case  in  hand. 

The  consent  required  is  not  simply  to  the  laying  of  the 
tracks,  but  also  to  the  operation  of  tlie  road.  When  the 
municipal  authorities  consented  that  the  respondent  might 
operate  its  road  through  Broadway,  they  did  not  consent  that 
another  company  miglit  operate  a  distinct  and  independent 
line  through  that  street.  The  operation  of  one  railroad  might 
cause  so  slight  an  interference  with  the  use  of  the  street  as 
not  to  seriously  impair  its  usefulness,  whereas,  if  two  or  more 
railroads  were  permitted  to  operate  their  lines  through  the 
street,  it  might  virtually  destroy  it  for  the  ordinary  purposes 
of  a  highway.  The  danger  of  crossing  at  grade  steam  sur- 
face railroads,  of  which  there  are  two  running  across  the  strip 
in  question,  would  be  greatly  increased  by  the  traffic  of  sev- 
eral street  railroads,  which  shows  the  necessity  of  keeping  the 
subject  thoroughly  under  the  control  of  the  public  authorities 
by  conservative  legislation  and  conservative  construction  of 
that  legislation.  So  an  abutting  owner  might  be  willing  to 
permit  one  company  to  operate  its  line  through  the  street  in 
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front  of  his  property,  which  would  involve  the  passage  of  but 
three  or  four  cars  an  hour,  but  not  be  willing  tliat  several 
companies  sliould  have  that  privilege,  which  might  involve 
the  passage  of  a  car  every  two  minutes.  It  is  not  the  laying 
of  tracks  but  the  running  of  cars  that  constitutes  the  chief 
burden  both  upon  the  street  and  the  property  of  the  abutting 
owners.  Consent  to  the  burden  of  one  road  should,  in  reason, 
be  limited  to  that  road  with  whatever  increase  of  business  it 
may  have,  but  should  not  be  extended  to  as  many  roads  as  can 
crowd  their  cars  into  operation  upon  the  street.  It  would  be 
an  unreasonable  construction  to  hold  that  this  is  what  tlie 
public  authorities  or  the  private  citizens  intend  when  they 
consent  to  the  building  and  operation  of  a  street  railroad. 
Instead  of  an  advantage  to  the  public,  or  to  those  owning 
property  on  the  street,  which  is  the  inducement  to  obtain 
consent,  it  might  result  in  a  heavy  and  unexpected  burden 
upon  both,  without  any  power  to  prevent  it,  and  yet  with  no 
intention  to  consent  to  it.  It  would  be  a  perversion  of  the 
consent  given  by  extending  it  far  beyond  the  intention  of  the 
parties.  The  object  of  the  statute  is  to  protect  the  public 
against  injury  to  the  streets,  without  the  consent  of  their  rep- 
resentatives, and  also  to  protect  the  property  of  tlie  citizen 
against  injury  without  his  personal  consent  or  the  consent  of 
a  majority  of  the  abutting  owners,  or,  where  the  refusal  to 
consent  is  unreasonable,  the  order  of  the  Appellate  Division 
of  the  Supreme  Court.  The  consent  thus  required  is 
of  such  importance  as  to  be  embedded  in  the  Constitution 
itself,  not  in  the  interest  of  railroad  corporations,  but  of 
public  and  private  rights.  The  statute,  however,  goes  a 
step  farther  than  the  Cotistitution  by  providing  through  sec- 
tion 102  of  the  Railroad  Law  additional  protection  to  tlie  pub- 
lic by  prohibiting  a  second  company  from  laying  a  track  in  a 
street  already  occupied  by  the  track  of  another  company  and 
thus  incidentally  protecting  the  latter  from  competition  on  the 
same  street  without  compensation.  Sections  91  and  102 
relate  to  the  same  general  subject  and  should  be  construed 
together.     The  latter  docs  not  provide  an  alternative  right, 
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but  is  an  additional  requirement  to  regulate  the  construction 
and  operation  of  street  railroads  so  that  the  public  interests 
may  be  promoted  and  private  rights  protected.  (/;i  re  Thirty- 
fourth  St  R.  R.  Co,,  102  X.  Y.  343.)  Construed  as  an 
alternative  provision,  it  would  be  in  violation  of  the  Consti- 
tution, for  it  would  authorize  the  operation,  if  not  the  con- 
struction, of  a  street  railroad  without  the  consents  required 
by  that  instrument.  Even  if  the  old  road  should  consent 
under  section  102,  the  new  road  could  neither  extend  nor 
operate  without  the  consents  required  by  section  91. 

We  agree  with  the  reasoning  of  the  learned  Appellate 
Division  in  this  case,  and  should  have  adopted  their  opinion 
as  our  own  had  it  not  been  silent  upon  the  question  as  to  the 
necessity  of  consent  on  the  part  of  property  owners.  In  order 
to  avert  further  litigation  in  this  as  well  as  in  other  cases  that 
may  arise,  we  have  deemed  it  our  duty  to  express  our  views 
upon  that  subject  also. 

We  think  that  when  consent  is  given  either  in  behalf  of  the 
public,  or  the  abutting  owners,  to  one  company,  it  is  for  its 
own  use  and  not  for  the  use  of  an  indefinite  number  of  other 
companies,  regardless  of  the  interests  of  the  city  or  of  the 
owners  of  property  on  the  street. 

The  ord6r  appealed  from  should  be  aflSrmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 


Louis  Blanck,  Appellant,  v,  Frank  X.  Sadlier,  as  Receiver 
of  the  Property  of  Cassidy  &  Adler,  Respondent. 

1.  Vendor  and  Purchaser— Sale  Subject  to  Mortgage  — Undis- 
closed Clause  in  Mortgage  Requiring  Payment  in  Gold.  It  is  a 
fundamental  condition  of  the  maintenance  of  an  action  by  the  purchaser 
of  real  estate  at  a  public  sale,  expressly  subject  to  an  outstanding  mort- 
gage, to  recover  back  his  deposit  of  purchase  money  and  his  expenses, 
either  in  rescission  of  the  contract  or  as  damages,  on  the  ground  that  a 
provision  in  the  mortgage  requiring  its  payment  in  gold  was  not  disclosed 
by  the  terms  of  sale,  that  the  plaintiff  establish  that  there  was  an  under- 
taking by  the  vendor,  based  upon  contract  or  upon  a  representation 
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equivalent,  to  a  contruct*  llmt  the  mortgage  was  payable  ^neraHj  and 
could.  b(.*  f!isi^ harmed  by  payment  in  any  legul  t-nrrenry. 

2.  CtlNTllAlT   OS    lUi^I8   Uy   PWMK.VT   lit'  MoRTfiAOi:   \S    ANT   LawtTL 

C'l  KUKNty.  AND  NOT  IN  GuLi>  ONLY,  NOT  IvPMi^nH  In  vjew  of  rlie  k'ds- 
Intifui  luul  govern  in  un  till  actinn  on  ibc  subjet^t.  tht' rontingeufj  tbal  tbe 
United  Sulfa  t\'iI1  rejiM;  To  nisimtnin  ibr  ]iiirity  of  IbL-  rnrrency  and  rofnsc 
to  pay  it  IS  obllgnrion,s  in  ^cikl  iss  too  rt^mote  to  ral^v  an  ii*^  urn  pi  ion  or  ini  pli- 
ca lion  tbnt  nn  nxcijutorj  contract  for  ibe  Bale  of  land,  subject  lo  a  mort- 
fTf^jre,  of  Tvbieb  the  amount,  mti-  of  interest  ami  time  to  run  were  stated 
in  tlu"  tcrniH  of  sale,  without  any  representjithni  in^  to  the  nu*<liuni  of  pay- 
inpnt,  u-ns  nnnle  upon  ibe  bams  of  tlie  niortgjige  ln>ing  pnyable  generally 
in  any  lawful  curRniey  and  not  in  a  particnlar  kind  of  lawful  money,  as 
gobl 

3.  OarECTiox  to  CoMPLiiTixy  Salk,  Bas^ei*  ox  C^old  CLArsp  is  Mobt< 
GA«E.  It  is  not  a  valid  ground  of  nbjretion,  on  the  part  of  tbe  purehascr, 
to  Hie  completion  of  an  t^xet'Utory  contract  for  ilw  ^ii\c  of  lintl  subject  1o 
a  sjiecitic  niort|jag-e,  tbal  a  special  elan^e  in  the  uiortLfjiire  ninkiu^  h  pay* 
abb'  in  p>ld  w71b  not  iliscloK^^d  iit  liit?  tune  the  <'ontnu*t  wti^  made,  providetl 
thrre  wivs  lOMUtvit  tn"  Miisri  p rest- nt^d ion,  and  it  i^piieavsi  tb*'»t  the  siU-nrc 
<d  (lii^  eon  tract  did  not  affect  I  he  vabii- of  tbe  jimperiy  or  inthn-ntt*  the 
]iun'haser  in  nnikfng  his  bid  and  that  it  will  not  impo.^*  auy  addjLioiml 
burden  on  him  in  case  the  eoidmc  t  ig  complected. 

Bfiturk  V.  Siftfifft\  r>  A  pp.  I)jv.  HI,  affirmed. 

(Argued  June  34,  1897;  decided  Octobers,  IrtBT,) 

Appeal  fram  a  jarigment  of  the  Apjiellate  Division  of  the 
Siiprt'ttie  Ciiiirt  in  tljo  first  judicial  depattineiit^  entered  iky 
13,  I  SIM  J,  which  ufKnaed  a  jiidguieiit  in  hiv<ir  of  defersdant 
eiitL^red  npoii  a  verdict  directed  Uy  the  court. 

T!ie  nature  of  the  action  and  the  fact**,  &o  far  as  material, 
arc  stated  in  the  opinion. 

K  r/  Sjthik  for  ap[>ellant.  Tfie  proviisions  of  the  terms  of 
sale  must  liu  const  rued  uio?jt  Btrotigly  a^^vinirt  the  defeinlant 
wlio  prepared  them.  (Ponierov  un  Contracts,  ,^|  8i>0,  3to* 
36S;  Oilfmn  \.  D'Esle,  2  Y.  ^  C.  54:2  j  Graves  \\  WUmn,^ 
Jur,  [N.  S.]  471;  Dykes  v.  Bhilp,  4  Bin^.  [X,  C.]m: 
Joues  V.  E*iHtfj^  3  Caiuph.  285.)  The  pureluii^er  caunut  !>e 
coinimlled  to  do  anything  more  than,  or  to  take  Simietiunp; 
different  from,  tlmt  which  is  i>roTiiicd  by  the  clear  nieauing 
of  the  tcinii:?  of  t^alc.     lie  \^  not  hotind  to  take  npon  hiuipelf 
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any  risk  or  trouble  not  contracted  for.  (  Webster  v.  IT.  C.  T. 
Co,,  145  N.  Y.  275;  Schmidt  v.  Beed,  132  N.  Y.  108; 
Oppenhe'naer  \,  IIumphreyB,  31  N.  Y.  S.  R.  622;  56  Ilun, 
649 ;  Zorn  v.  MoParland,  11  Misc.  Rep.  555  ;  Smyth  v.  Stv7*' 
ges^  1(>8  N.  Y.  495.)  By  tlie  terms  of  the  contract  the  prop- 
erty was  to  be  conveyed  subject  to  a  "  lawful  money  "  mort- 
gage. This  is  clear  under  legal  principles  of  interpretation. 
It  is  also  the  practical  construction  put  upon  it  by  the  defend- 
ant. (J/.  Bank  v.  Van  Dyck,  27  N.  Y.  400 ;  Jxdliard  v. 
Greenman,  110  U.  S.  421 ;  Legal  Tender  Cases,  12  Wall.  457 ; 
U.  S.  R.  S.  g§  3588,  3589,  3590 ;  Maryland  v.  R,  R.  Co,,  22 
AVall.  105  ;  Snyder  v.  Seaman,  2  App.  Div.  258 ;  Peabody  v. 
Dewey,  153  111.  657.)  The  mortgage,  in  fact,  on  the  prop- 
erty is  enforceable  hi  gold.  {Bronson  v.  Bodes,  7  Wall.  229 ; 
Trebilcoek  v.  Wilson,  12  Wall.  687.)  The  plaintiff  is  suing 
for  money  had  and  received,  to  recover  back  money  paid  by 
him  on  a  consideration  which  has  failed.  {Green  v.  Green,  9 
Cow.  50.)  The  defendant  does  not  ask  equitable  relief,  but 
assumes  the  position  of  exacting  a  forfeiture.  {Oppenheimei'^ 
V.  Humphreys,  31  N.  Y.  S.  R.  622 ;  56  Hun,  649  ;  Zorn  v. 
JfcParland,  11  Misc.  Rep.  555;  Page  v.  McDoymell,  55  N. 
Y.  299.) 

Henry  Yonge  and  Albert  E,  Lamb  for  respondent.  The 
defendant  here  is  an  officer  of  the  court.  To  set  aside  a  sale 
made  by  such  an  officer  it  is  necessary  to  establish  fraud  or 
grave  mistake.  Mere  technicalities  the  court  will  not  notice. 
{Biggs  v.  Pursell,  m  X.  Y.  198  ;  Iligli  on  Receivers  [3d  ed.], 
§  191 ;  Ilackley  v.  Draper,  60  N.  Y.  88.)  The  mortgage  on 
the  property  was  for  $16,000,  at  live  per  cent,  payable  in 
about  three  years  in  gold  coin.  The  fact  that  it  was  payable 
in  gold  coin  is  not  a  variance  from  the  description  of  the 
mortgage  in  the  terms  of  sale.  (Trehilcock  v.  Wilso?i,  12 
Wall.  687.)  The  complaint  does  not  allege,  and  there  is  no 
evidence  of  any  damage  by  reason  of  the  mortgage  being 
what  is  termed  a  gold  mortgage.  The  absence  of  ])ro<)f  of 
this  character  is  fatal  to  the  plaintiff's  contention.  (Biggs  v, 
70 
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Pursell,  m  N.  Y.  198;  74  N.  Y.  375;    Wetmore  v.  Bruce, 
118  K  Y.  323;  Gould  w.  Allen,  1  Wend.  182;  Thompson 
V.  Gould,  16  Al)b.  Pr.  [N.  S.]  424.)     Even  admitting  that  it 
could  be  positively  proved  that  on  the  date  of  inatnrity  of  the 
mortgage  in  question,  gold  would  be  at  a  premium,  the  plain- 
tiff would  not  then  be  damaged.     {Griffin  v.    Colver,  16  K 
Y.  489 ;  Cassidy  v.  Le  Fevre^  45  N.   Y.  562 ;  Messmore  v. 
N,  Y.  S,  cfc  Z.  Co,,  40  X.  Y.  422  ;  Sturhird  v.  Barrons,  38 
N.  Y.  230;  B.  Z.  Co,  v.  S.  cfe  P.  P.  Co,,  135  N.  Y.  209.) 
Where  prospective  loss  is  claimed  there  must  be  evidence  that 
such  loss  will  result.     (Sedg.  on  Dam.  [8th  ed.]  §  172.)     There 
is  no  proof  in  this  case  that  the  plaintiff  made  any  mistake, 
or  that  he  did  not  know  that  this  mortgage  was  a  gold  mort- 
gage.    He   can,   therefore,  have  no   relief.     (1   Story's  Eq. 
Juris.  166,  §  152 ;  Lfjman  v.  U,  S,  Ins,   Co,,  2  Johns.  Ch. 
630 ;  Gillespie   v.  Moon,   2  Johns.    Ch.    585 ;   Southard  v. 
Curleij,  134  N.  Y.  148 ;  Devereux  v.  &  F.   Offi^^e,  51  Ilun, 
151.)     The  court  should  apply  the  maxim  ^'de  minimis  non 
curat  UjcP     {Comoithe  v.    Griffing,  21   Barb.  9;  SearUs  v. 
Cronl',  38  How.  Pr.  320 ;  Crook  v.  Bindskopf,  105  N.  Y. 
476.)     The  principles  of  equity  are  available  by  the  defend- 
ant, although  the  action  is  at  law.     {Sheehan  v.   Ilamilton,  2 
Keyes,  306  ;  Brown  v.  Miles,  61  Hun,  453  ;  Phillips  v.  Gor- 
ham,  17  N.  Y.  270 ;  Dohson  v.  Pearoe,  12  X.  Y.  156 ;  Crari/ 
V.  Goodman.,  12  N.  Y.  266  ;  N,  Y,  C  Ins,  Co,  v,  3".  P,  Ins. 
Co,,  14  N.   Y.  85;  Cninmings  v.   Morris,  25  N.   Y.  625; 
Mcllenry  v.  Hazard,  45  N.  Y.  580 ;  Savage  v.  All^n,  54  N. 
Y.    458;  Cavalli   v.    Allen,    57   X.  Y.  508;  IIoj)pough  v. 
Struhle,  60  X".  Y.  430.)     The  plaintiff  had  constructive  notice 
of  the  terms  of  the  mortgage  and  may  not  now  plead  igno- 
ra!ice  of  its  provisions.     {Biggs  v.   Pursell,  ^(S  X.  Y.  19S; 
Gihert  v.  Peteler,  38  X.  Y.  165 ;    Williamson,  v.  Brown,  15 
X.  Y.  364 ;  Coicen  v.  Paddock,  43  X.  Y.  S.  R.  342.) 

Andrews,  Ch.  J.  The  j^laintiff  on  June  6th,  1895,  became 
the  purchaser  at  public  auction  of  premises  known  as  Xo.  13S 
West  133d  street,  in  the  city  of  Xew  York,  for  the  sum  of 
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$19,700.  The  sale  was  made  by  the  receiver  of  the  firm  of 
Cassidy  &  Adler  under  the  order  of  the  court.  There  was  at 
the  time  of  the  sale  a  mortgage  on  the  premises  for  $16,000, 
dated  January  3d,  1894,  and  payable  January  30th,  1899,  "in 
gold  coin  of  the  United  States  of  America  of  the  present 
standard  of  weight  and  fineness."  The  sale  was  made  as 
stated  in  the  conditions  of  sale,  "subject  to  a  mortgage  of 
$16,000,  to  be  at  5  per  cent,  three  years  to  run,"  and  there 
was  no  further  or  other  statement  or  representation  made  at 
the  time  as  to  the  terms  or  character  of  the  mortgage.  The 
conditions  of  sale  further  provided  that  all  liens  and  incum- 
brances upon  the  premises  would  be  allowed  out  of  the  pur- 
chase money.  The  plaintiff  at  the  time  of  the  purchase  ])aid 
ten  per  cent  of  the  purchase  price  and  the  auctioneer's  and 
salesroom  fees,  as  required  by  the  terms  of  sale.  Subsequently 
upon  the  examination  of  the  title  by  his  counsel,  the  provision 
in  the  mortgage  requiring  payment  to  be  made  in  gold  coin 
was  discovered.  The  plaintiff  at  the  time  appointed  for  the 
closing  of  the  title,  stated  the  fact  so  ascertained,  and  refused 
to  accept  the  conveyance  tendered  by  the  defendant,  unless  he 
would  procure  a  change  in  the  mortgage  by  the  elimination 
therefrom  of  the  provision  requiring  its  payment  in  gold. 
The  defendant  refused  to  comply  with  such  requirement  and 
stood  upon  the  validity  of  the  title  tendered  and  the  insutfi- 
ciency  of  the  objection  made  to  the  mortgage.  Thereupon 
the  plaintiff,  having  first  obtained  the  consent  of  the  court, 
brought  this  action  against  the  receiver  to  recover  back  the 
ten  per  cent  of  the  purchase  money  and  the  auctioneer's  and 
salesroom  fees  paid  on  the  sale,  and  also  the  expenses  incurred 
in  the  examination  of  title.  It  seems  that  neither  the 
plaintiff  nor  the  receiver  at  the  time  of  the  sale  knew  that  the 
mortgage  contained  the  provision  in  question.  There  was  no 
proof  that  the  provision  for  the  payment  of  the  mortgage  in 
gold  affected  the  salable  value  of  the  premises. 

The  sole  question  presented  by  this  record  is  whether  the 
plaintiff,  by  reason  of  the  presence  in  the  mortgage  of  this 
provision,  was  justified  in  refusing  to  accept  the  title,  and 
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became  entitled  to  maintain  this  action.     The  general  rule  is 
well  settled  that  a  vendor  under  an  executory  contract  for  the 
sale  of  land,  unless  exempted  by  the  terms  or  nature  of  the 
contract,  is  bound  to  convey  a  good  title,  free  from  any  essen- 
tial defect,  and  the  purchaser  cannot  be  compelled  to  accept 
a  conveyance  of  property  diflPering  from  the  contract  in  any 
material  particular.     Tiie  obligation  of  the  vendor  to  convey 
a  good  title  exists  independently  of  any  express  undertaking 
in  the  contract.     Where  not  expressed,  it  is  implied  from  the 
nature  of  the  transaction.     And  although  the  title  tendered 
may  in  fact  be  good,  yet  if  it  is  sul)ject  to  reasonable  doubt, 
depending   upon   the   ascertainment   of  some   material  fact 
extrinsic  to  the  record  title,  to  be  found  by  a  jury  when  the 
question  arises,  the  purchaser  in  general  will  not  be  required 
to  complete  the  purchase,  for  he  is  entitled  to  a  title  not  only 
good    in    fact,   but    marketable,     {/iurwell    v.   Ja^ksoii^  9 
K.    Y.   535;  Fleming  v.   Burnham^   100   id.    1;   Moore  v. 
Williajn>s^  115  id.  580;    Leake   on  Con.  831.)     Where  the 
vendor  refuses  to  perform  his  contract,  or  is  unable  to  do  so 
by  reason  of  some  defect  in  the  title  affecting  the  substance  of 
the  thing  contracted  for,  or  where  the  contract  was  induced 
by  fraud  or  misrepresentation,  tlie  vendee  may  treat  the  con- 
tract  as   rescinded   and  recover  back   any  deposit  made  on 
account  of  the  purchase  money  and  the  necessary  expenses  to 
which  he  has  been  put  preliminarily  to  the  completion  of  the 
contract  on  his    part.      (Lawrence  v.   Taylor^  5  Hill,  114; 
Graves  v.   White,  87  N.  Y.  463  ;    Leake  on  Con.  107,  1070.) 
The  action  brought  by  the  vendee  in  the  present  case  pro- 
ceeds on  the  theory  that,  by  the  contract  of  sale,  the  mortgage 
8ui)ject  to  which  he  purchased  was  to  be  a  mortgage  payable 
in  any  lawful  currency,  and  that  the  provision  therein  which 
required  its  payment  in  gold  coin  was  not  the  incumbrance 
described  in  the  conditions  of  sale,  and  that  he  was  not  bound 
to  accept  the  conveyance  tendered  by  the  defendant,  unless 
he  procured    tlie  mortgage  to  be  reformed  in  this  respect, 
Wliether  this  action  is  regarded  as  an  action  based  on  a  rescis- 
sion of  the  contract  by  the  plaintiff  for  the  default   of  the 
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defendant  in  performing  the  contract,  or  as  an  action  for  dam- 
ages for  its  breach,  it  is  plain  that  in  either  aspect  it  is  a 
fundamental  condition  to  its  maintenance  that  the  plaintiff 
should  establish  that  there  was  an  undertaking  by  the  defend- 
ant, based  upon  contract  or  upon  a  representation  equivalent 
to  a  contract,  that  the  mortgage  subject  to  which  tlie  plaintiff 
purchased  was  payable  generally  and  could  be  discharged  by 
payment  in  any  legal  currency.  We  think  there  was  no  such 
contract  or  representation.  It  is  not  claimed  that  there  was 
any  representation  as  to  the  terms  of  the  mortgage,  outside  of 
the  conditions  of  sale.  The  amount  of  the  mortgage  was 
stated,  the  rate  of  interest  and  the  time  it  was  to  run.  It  made 
no  reference  to  the  medium  of  payment.  Obviously,  there- 
fore, if  there  was  any  contract  that  it  was  payable  generally  in 
any  lawful  money,  and  not  in  gold  coin  only,  it  was  an  implied 
as  distinguished  from  an  express  contract.  If  such  implica- 
tion existed  in  this  case  it  was  an  unexpressed  term  which  the 
law  reads  into  the  contract  to  effectuate  the  actual  though 
unexpressed  agreement  of  the  parties.  Implied  contracts  are 
familiar  to  the  law.  The  court,  as  has  been  said,  will  imply 
such  a  contract  whenever  there  is  something  not  expressed, 
which  it  is  clear  to  all  men  of  ordinary  intelligence  and  knowl- 
edge of  business  must  eitlier  have  been  latent  in,  or  palpably 
present  to,  the  minds  of  both  parties  when  the  contract  was 
made.  (Brett,  J.,  TJurrn  v.  City  of  London^  L.  E.  [10  Ex.] 
123.)  The  case  of  the  implication  of  a  contract  to  give  a 
good  title  in  contracts  for  the  sale  of  land  is  an  illustration 
of  the  application  of  this  principle.  So,  on  principles  of  nat- 
ural justice  or  to  overreach  covin  or  fraud,  courts  often  force 
upon  a  wrongdoer  the  impKcation  of  a  contract,  although  none 
existed  in  fact. 

In  this  case  the  land  was  the  subject  of  sale,  and  not  the 
mortgage.  The  purchaser  was  notified  of  the  existence  of  the 
mortgage  and  its  amount.  He  made  no  inquiry  as  to  whether 
it  contained  any  special  terms.  He  purchased  subject  to  this 
incumbrance,  entering  into  no  personal  obligation  for  its  pay- 
ment.     The  provision   in  this  mortgage  that   it   should  bo 
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paid  in  gold  coin,  altbt>ng]i  not  prL^scnt  in  most  mortgage?, 
^'HA  not  uniitinal  or  infroqiiciit.  Suuh  a  pruviijion  is  fomitl 
in  many  corpomte  mortgages  and  in  mortgages  taken  bv 
savings  and  otlior  inwtitutiorig.  It  was  an  important  pro- 
vision at  a  time  wlion  trea^^ury  notes  or  legal  tenders  were 
not  convertible  into  coin.  (Law  of  I'^nited  Htates,  FebnmTv 
25,  1S02;  Bromtm  v.  tlotim^  7  Wall,  2:20.)  Xow,  under 
the  laws  of  tlie  United  States,  tlie  pajjer  eurreney  of  the 
government  and  silver  eoiiifci  are  exeliangeable  at  the  troin^iirj 
for  gold  coin  at  tlieir  nominal  amount,  and,  m  shown  in  t!ie 
opinion  of  Jud^e  Inguaham,  tlie  faith  of  the  government  nf  tlie 
Ignited  States  is  pledged  hy  tiL^Ienm  an<l  repetite^l  deelai^ations  by 
Congress  and  tlie  various  departments  of  government  to  main- 
tain the  parity  of  all  the  enrreney  issned  by  the  govern uient. 
The  only  hazard  which  the  plain  tiff  won  Id  assunie  in  taking 
the  premiRes  Mdjject  to  the  mortgage  in  question,  beyond  what 
would  exist  if  the  mortgage  was  i>ayablc  without  speeifi cation 
of  tlvemedinm  of  payment,  i?^  tlie  contingency  that  the  United 
{States  government  wonld  violate  its  plighted  faith,  and  within 
the  three  years  which  the  mortgage  has  to  run,  i^efuse  to 
redeem  its  obligatimis  in  gold.  We  tlnnk  tliis  possibility  it? 
fpute  too  remote  to  jnstify  the  assuniptitni  tliat  the  eon  tract 
%rati  made  in  reference  to  the  mortgage  being  payable  generally 
in  lawful  cnrrency  and  not  in  a  particular  kind  of  lawfnl 
1 T  J  OT  \  ey .  IS  pec  i  al  cl  an  ses  i  n  m  o  rtgagcs  are  1 1  ot  i  n  f  rec  j  n  en  t .  They 
Konietinies  contain  what  is  known  as  the  insurance  clause,  era 
clause  making  the  whole  mortgage  due  after  a  specified 
default,  and  other  special  terms  are  sometimes  inserted.  It 
W(jnld  not,  we  conci.nve,  be  a  valid  ground  of  objeetion  on  the 
part  of  a  purchaser  of  land  subject  to  a  si>ecitic  mortgage^ 
wherein  the  contract  did  not  set  ont  siieh  special  clauses,  that 
they  were  nut  disclose-d  at  the  time  the  contract  was  made,  if 
there  was  no  deceit  or  misrepresentation.  The  contract  here 
is  sought  to  be  avoided,  not  l>y  reason  of  any  fraud  or  mis- 
representation,  nor  by  reason  of  any  variation  in  the  subject 
of  the  sale  from  the  deKcription  in  the  contract,  but  by  reason 
of  an  incident  connected  witli  an  incumbrance  on  the  prop- 
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erty,  as  to  wliicli  the  contract  was  silent,  which,  so  far  as 
appears,  did  not  affect  the  vahie  of  the  property  or  influence 
the  purchaser  in  making  his  bid,  and  wliich  we  cannot  assume, 
in  view  of  the  fact  that  the  government  is  pledged  to  maintain 
the  parity  and  the  equal  exchangeable  value  of  treasury  notes 
and  silver  and  gold  coin,  will  impose  upon  the  plaintiff,  in  case 
the  contract  is  completed,  any  additional  burden.  The  law  will 
not  imply  a  contract  under  such  circumstances,  that  the  mort- 
gage was  payable  generally  in  any  lawful  currency,  since 
whether  it  was  or  not  cannot  be  supposed  to  have  been  a 
material  circumstance  entering  into  the  substance  of  the 
transaction  or  an  efficient  element  in  inducing  the  contract. 
The  judgment  should,  therefore,  be  affirmed. 

Bartlett,  J.  (dissenting).  I  am  for  reversal.  Presiding 
Justice  Van  Brunt,  in  his  dissenting  memorandum  below, 
said  : 

"  When  I  contract  to  pay  for  property  I  may  pay  in  any 
legal  tender ;  when.  I  take  subject  to  an  obligation,  I  may 
assume  that  I  can  discharge  it  in  any  kind  of  legal  tender." 

In  my  judgment  this  quotation  contains  the  law  of  the  case 
clearly  and  briefly  stated.  This  was  a  sale  at  the  Tieal  Estate 
Exchange  in  the  city  of  New  York  under  terms  of  sale  which 
provided,  "  The  property  is  sold  by  a  good  title  in  fee  simple 
*  *  *  subject  to  a  mortgage  of  $10,000,  to  be  at  five  per 
cent,  3  years  to  run." 

These  sales  are  attended  by  a  large  number  of  bidders,  and 
the  purchaser  is  given  ample  time  to  search  the  title  after  the 
property  is  sold.  In  this  case,  by  the  terms,  the  sale  was 
made  June  6th,  1895,  and  the  deed  was  to  be  delivered  and 
balance  of  purchase  money  paid  July  2nd,  1895. 

The  bidders  rely  upon  the  terms  of  sale,  and  no  search  of 
the  title  is  ever  made  until  the  property  is  purchased. 

If  it  was  the  intention  to  sell  this  property  subject  to  a 
mortgage  not  payable  in  legal  tender  it  should  have  been  so 
stated  in  the  terms  of  sale. 

Any  other  rule  will  compel  bidders  to  search  titles  for  the 
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terms  of  incumbrances  before  they  can  safely  bid  at  the 
excliauge. 

The  mere  statement  of  this  proposition,  which  will  compel 
hundreds  of  bidders  at  the  exchange  to  examine  titles  they 
may  never  purchase,  shows  how  unwise  and  inconvenient  is  the 
rule  that  is  sought  to  be  established  in  this  case. 

In  the  legal  tender  case  of  JuiUlard  v.  Greenman  (IIG  U. 
S.  421)  the  Supreme  Court  of  the  United  States  laid  down 
the  rule  (page  449)  that  a  contract  to  pay  a  certain  sum  in 
money,  without  any  stipulation  as  to  the  kind  of  money  in 
which  it  shall  be  paid,  may  always  be  satisfied  by  payment  of 
that  sum  in  any  currency  which  is  lawful  money,  at  the  place 
and  time  at  which  payment  is  to  be  made. 

The  plaintiff,  in  the  case  at  bar,  on  consulting  the  terms  of 
sale,  found  that  the  property  was  "  subject  to  a  mortgage  of 
$1(1,000,  to  be  at  five  per  cent,  3  years  to  run."  lie  had  the 
right  to  assume,  in  the  absence  of  a  statement  to  the  contrary, 
that  the  mortgage  was  payable  in  whatever  should  be  legal 
tender  at  the  time  of  payment,  whether  it  might  be  gold, 
silver,  greenbacks  or  treasury  notes. 

If  this  general  right  was  curtailed  by  the  stipulations  of 
the  contract,  the  terms  of  sale  should  have  so  stated,  in  order 
to  have  put  bidders  upon  their  guard. 

This  plaintiff  is  not  seeking  to  recover  damages ;  he  rests 
upon  the  presumption  that  all  contracts  are  payable  in  legal 
tender  unless  the  contrary  is  made  to  appear,  and,  as  the  terras 
of  sale  were  silent  as  to  this  important  point,  he  disaffirms  the 
contract  of  sale,  and  asks  to  have  restored  to  him  what  he 
paid  at  the  time  of  the  sale. 

I  think  he  is  entitled  to  recover. 

0'13rien,  Martin  and  Yann,  JJ.,  concur  with  Andrews, 
Ch.  J.,  for  aflirmance ;  Haight,  J.,  concurs  with  Bajitlett, 
J.,  for  reversal ;  Gray,  J.,  absent. 

Judgment  affirmed. 
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Statement  of  case. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Charles  Burgess,  Appellant. 

1.  Crimes — Mental  Irresponsibility.  It  is  not  every  weak  or  dis- 
ordered mind  that  is  excused  from  the  consequences  of  crime,  but  only 
those  who,  at  the  time  of  committing  tlie  criminal  act,  were  laboring 
under  such  a  defect  of  reason  as  either  not  to  know  the  nature  and 
quality  of  the  act  they  were  doing  or  not  to  know  that  the  act  was 
wrong. 

2.  Murder  —  Epilepsy  as  a  Defense.  The  evidence  on  the  trial  of 
an  indictment  for  murder  in  the  first  degree,  in  which  the  defense  of  men- 
tal irresponsibility  arising  from  epilepsy  was  interposed,  field  to  justify 
the  verdict  of  guilty. 

3.  Trial  Jury  —  Method  of  Summoning  by  Sheriff.  While  the 
summoning  of  a  trial  jury  by  the  sheriff,  by  mailing  to  each  person 
drawn  a  written  notice  to  attend  the  designated  term  of  court,  inclosing 
a  card  to  be  signed  and  returned,  admitting  service  of  the  notice,  is  not  a 
compliance  with  the  requirement  of  the  stiitute  (Code  Civ.  Pro.  §  1048),  it 
is  not  "  to  the  prejudice  of  the  defendant,"  and,  hence,  does  not  furnish 
ground  for  challenge  to  the  panel  in  a  criminal  case  (Code  Cr.  Pro.  §  362), 
when  all  the  persons  drawn,  who  are  qualified  to  sit,  personally  appear  in 
court  at  the  time  appointed. 

4.  Computation  of  Time —  Statutory  Construction  Law.  The 
Statutory  Construction  Law  (L.  1892,  ch.  677,  §  27)  discloses  no  intention 
to  materially  change  the  previous  rule  for  the  computation  of  time  (Code 
Civ.  Pro.  §  788),  except,  perhaps,  to  more  definitely  fix  the  event  from 
which  the  count  is  made. 

5.  Exclusion  and  Inclusion  of  Days.  Under  the  Statutory  Con- 
struction Law  (§  27),  when  an  act  is  required  to  be  done  a  certain  number 
of  days  before  the  day  of  a  specified  event,  the  day  of  the  specified  event 
is  the  one  to  be  excluded  in  the  computation,  and  in  counting  back  from 
that  time,  the  day  on  which  the  required  act  was  performed  may  be 
included. 

6.  Time  of  Drawing  Trial  Jurors  — Code  Civ.  Pro.  §  1042.  In 
computing  time  under  the  provision,  that  *'on  a  day  *  *  *  not  less 
than  fourteen  *  *  *  days  before  the  day  appointed  for  holding  each 
trial  term,"  the  county  clerk  must  draw  the  names  of  persons  to  serve  as 
trial  jurors  at  the  term  (Code  Civ.  Pro.  §  1042),  the  day  appointed  for 
holding  the  term  must  be  excluded,  and  the  day  on  which  the  names  were 
drawn  may  be  included. 

7.  Evidence.  A  non-expert  witness  may  testify  that  a  substance  seen 
by  him  was  fresh  blood. 
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8.  NoN- Pre  JUDICAL  Incompetent  Evidence.  The  admission  of 
incompetent  evidence  does  not  furnish  a  ground  for  the  reversal  of  a 
judgment  of  death,  when  it  is  apparent  that  no  harm  resulted  to  the 
defendant  by  reaj^n  thereof. 

(Submitted  June  24.  1897  ;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  an  extraordinary  Trial  Term  held  in  and  for  the  county  of 
Cayuga,  entered  April  4,  1S90,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  fii*st  degree,  and 
imposing  the  sentence  of  death. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hull  Greenfii^ld  and  Harry  T,  Dayton  for  appellant.    It 
was  error  to  overrule  the  defendant's  challenges  to  the  panels 
of  jurors.     (Code  Crim.   Pro.  §  362;  Hlklreth  v.    City  of 
Troy,  101  N.  Y.  234;  Code  Civ.  Pro.  §§  1042,  1048.)     The 
witness   George  W,  Blanchard  was  erroneously  allowed  to 
testify,  against  defendant's  objection,  that  defendant's  appear- 
ance and  conduct  as  a  boy  impressed  him  as  rational.     {C}aj>p 
V.  Fidlerton,  34  N.  Y.   190  ;  O'Brien  v.  People,  36   N.  Y. 
282 ;  Iloleomh  v.  Ilolcomh,  95  N.  Y.  316 ;  Peoj)le  v.  Strait, 
148  X.  Y.  566.)     A  witness  caimot  be  cross-examined  as  to 
a  collateral  or  irrelevant  matter  merely  for  the  purpose  of 
contradicting  him  by  other  evidence.     (1  Groenl.  on  Ev.  449 ; 
Whart.  on  Ev.  §  559 ;  Furst  v.  S,  A,  R.  R.   Co,,  72    N.  Y. 
542;  Baptist  Church  v.  B,  F,  Ins,  Co,,  2S  N.  Y,  153;  Gar- 
2>enter  v.  Ward,  30  N.  Y.  243 ;  Plato  v.  Reynolds,  27  N.  Y. 
586  ;  Stolves  v.  People,  53  N.  Y.  164;  People  v,  Mu?^j>hy,  135 
N.  Y.  450;  People  v.  Ryan,  55  Ilun,  214;  People  v,  Co^, 
21  Hun,  47;    S3  N.   Y.    610.)     It  was  error  to    overrule 
defendant's  objections  to  the  hypothetical  question  put  to  the 
People's  witnesses.     (^People  v.  Laruhia,  140  X.  Y.  87.) 

George  W.  JWdlis  for  respondent.  The  evidence  given  to 
support  the  defense  of  insanity  utterly  failed  to  bring  the 
accused  within  that  degree  of  mental  irresponsibility  which, 
under  the  statutory  limitation,  excuses  for  crime,  and  tUe  evi- 
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dence  amply  warranted  the  finding  of  the  jury  against  the 
defendant  upon  this  issue.  -TPenal  Code,  §§  17,  21 ;  People 
V.  Taylor,  138  N.  Y.  398 ;  People  v.  McElvaine,  125  N.  Y, 
596  ;  People  v.  McCann,  16  N.  Y.  58.)  A  morbid  propensity 
to  commit  prohibited  acts,  or  an  act  committed  from  an  irre- 
sistible impulse  or  inordinate  passion  which  the  accused  is 
unable  to  control,  is  no  defense  wliere  the  accused  had  suf- 
ficient mental  capacity  to  know  the  nature  and  quality  of  his 
act  and  to  know  that  the  act  was  wrong.  {Flanagan  v.  People, 
52  N.  Y.  467;  Walker  v.  People,  88  N.  Y.  81;  Peoples. 
Carpenter,  102  N.  Y.  238 ;  PeopU  v.  Walworth,  4  N.  Y.  Cr. 
Rep.  395  ;  Willis  v.  People,  32  N.  Y.  717 ;  Penal -Code,  §  23 ; 
People  V.  Taylor,  138  N.  Y.  398.)  .  Where  there  is  a  conflict 
of  evidence  upon  an  issue  in  a  capital  case  the  verdict  of  the 
jury  upon  such  issue  will  not  be  reversed.  {People  v.  Taylor, 
138  N.  Y.  398 ;  People  v.  Shea,  147  N.  Y.  78,  98 ;  People  v. 
Loppy,  128  N.  Y.  630;  People  v.  Fish,  125  K  Y.  136.) 
Defendant's  challenges  and  exceptions  taken  to  the  panel  and 
to  the  drawing  of  the  jury  were  properly  overruled.  (Const, 
of  N.  Y.  art.  6,  §  6 ;  L.  1895,  ch.  946,  §  3 ;  Code  Civ.  Pro. 
§  234;  Sage  v.  C,  P.  P,  Co.,  99  U.  S.  394 ;  Waters  v.  Waters, 
7  Misc.  Rep.  519 ;  J/,  ^^at,  Bank  v.  Slrret,  97  N.  Y.  320  ; 
Code  Crim.  Pro.  §§  373,  377,  subd.  8  ;  People  v.  Carolin,  115 
N.  Y.  658.)  The  charge  was  eminently  fair  and  the  excep- 
tions 'to  it  are  without  merit.  ( Walker  v.  People,  88  N.  Y. 
81 ;  Penal  Code,  §  21 ;  Siiidrain  v.  People,  '^'^  N.  Y.  196.) 

Haight,  J.  Henry  V.  Whitlock  was  a  farmer,  fifty -eight 
years  of  age,  living  in  the  town  of  Victory,  in  the  county  of 
Cayuga,  with  his  wife  Catherine,  who  was  about  thirty-seven 
years  of  age.  The  defendant,  a  strong,  powerful  man,  of 
a:i)ont  the  same  age  as  Mrs.  Whitlock,  was  in  their  employ  as 
a  hired  man,  working  upon  the  farm.  He  lived  with  them, 
eating  at  the  same  table  and  sleeping  in  a  room  upstairs, 
whilst  Whitlock  and  his  wife  occupied  a  bedroom  on  the 
ground  floor.  The  residence  was  upon  the  west  side  of  a 
road  running  north  and  south,  and  tlie  barns  were  upon  the 
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east  side  of  the  roadway.  There  was  a  field  of  growing  corn 
about  fifteen  rods  north  of  the  barn,  and  in  tlie  fence  between 
the  corn  field  and  the  road  were  bars  across  the  passageway 
from  the  road  to  the  field. 

On  the  6th  day  of  Augnst,  1895,  Whitlock  and  the  defend- 
ant had  been  engaged  in  harvesting  oats.  After  supper  the 
defendant  took  the  horses  to  the  pasture,  some  distance  from 
the  house,  and  Whitlock  separated  the  young  cattle  from  the 
milch  cows,  putting  the  young  cattle  in  the  pasture  and  retain- 
ing the  milch  cows  in  the  lane.  He  fed  them  some  sowed 
corn,  after  which  he  went  into  the  house,  removed  his  boots 
and  sat  down  with  liis  wife  in  the  dining  room.  After  a  while 
the  defendant  passed  through  the  room,  on  his  way  to  his  bed- 
room, stopping  to  look  at  a  pair  of  gloves  at  the  request  of 
"Whitlock,  which  his  wife  had  cleaned  for  him  that  day. 
Shortly  after  the  defendant  had  passed  to  his  room,  Whitlock 
and  wife  retired  and  went  to  sleep.  At  about  ten  o'clock, 
or  shortly  thereafter,  they  were  awakened  by  the  defendant, 
from  the  outside  of  their  bedroom  window,  which  was  at  the 
time  open,  having  a  screen  in  it,  calling  to  Wliitlock,  sayinsr, 
"Henry,  there  is  a  couple  of  cows  in  the  corn."  Whitlock 
and  his  wife  at  once  arose,  Mrs.  Whitlock  lighting  a  lamp, 
whilst  he  put  on  his  clothes,  lighted  a  lantern  and  started  out, 
she  returning  to  her  bed.  In  the  roadway  they  were  met  hy 
a  neighbor,  who  saluted  the  defendant,  wlio  was  in  advance  of 
Whitlock,  with  the  word  "  hello,"  and  passed  on,  the  defend- 
ant replying  with  the  same  expression.  Mrs.  Whitlock 
remained  lying  upon  the  bed,  watching  the  light  of  the  lamp, 
which  was  in  the  dining  room.  Within  a  very  few  minutes 
after  her  husband  had  left  the  house,  the  light  suddenly  went 
out,  leaving  the  house  in  darkness.  Hearing  no  noise,  and 
thinking  that  her  husband  had  left  the  door  open  and  that 
the  light  had  been  extinguislied  by  a  gust  of  wind,  slie  arose, 
passed  through  the  doorway  of  her  bedroom,  and  was  at  once 
seized  by  the  defendant,  who  liad  returned  to  the  house  and 
divested  himself  of  his  clothing,  with  the  exception  of  his 
shirt.     She  screamed,  and  he  asked  her  what  was  the  matter. 
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She,  recognizing  his  voice,  said,  "  How  you  scared  me.*'  He 
tlien  had  his  hands  on  her  shoulders,  pushing  her  backward 
toward  the  bed.  She  tlien  asked  him  what  he  was  trying  to 
do,  and  he  replied,  telling  her  his  purpose,  and  remarked,  ''I 
have  been  crazy  over  you  all  summer."  A  violent  struggle 
then  ensued,  in  which  he  forced  her  back  upon  the  bed, 
placed  his  hand  over  her  mouth,  choked  her  into  insensibility 
and  criminally  assaulted  her.  During  the  progress  of  the 
struggle,  she  slipped  his  hand  from  her  mouth  and  called  for 
Henry,  her  husband.  The  defendant  then  said  that  "  he  had 
killed  him  and  that  he  was  going  to  kill  himself;  but  if 
she  would  lie  still  and  let  him,  he  would  spare  her."  A 
second  time  she  succeeded  in  getting  his  hand  from  her  mouth 
and  screamed  "  Henry."  He  then  told  her  if  she  screamed 
again,  he  would  kill  her.  He  then  choked  her  so  violently 
tliat  she  lost  consciousness.  On  her  recovering  consciousness, 
the  defendant  was  standing  upon  the  floor  in  front  of  the  bed. 
She  made  a  spring  to  get  up,  but  the  defendant  caught  her 
and  again  pushed  her  back  on  the  bed,  threw  himself  on  her 
and  again  attempted  to  assault  her.  He  arose  and  sat  up  on 
the  edge  of  the  bed.  She  again  attempted  to  arise  ;  but  he 
caught  hold  of  her  and  held  her  around  the  body,  on  the  edge 
of  the  bed.  She  asked  him  to  let  her  go,  to  which  he  replied, 
"What  did  I  kill  Henry  for?  He  has  always  been  a  good 
friend  to  me,  and  there  is  nothing  left  for  me  but  the  chair." 
She  then  begged  him  to  let  her  go  just  to  the  door  to 
get  a  breath,  that  she  was  choking.  He  led  her  to  the 
door,  which  was  open,  but  which  had  a  screen  door  hooked 
on  the  inside.  As  she  got  near  the  door  she  made  a  des- 
perate effort  to  get  away  from  him,  but  he  held  her  and 
pushed  her  back  into  the  bedroom  again.  He  sat  down  upon 
the  edge  of  the  bed  while  holding  her,  and  again  said  :  "  What 
did  I  kill  Henry  for  ? "  She  replied  :  "  But  maybe  you  haven't 
killed  him ;  let  me  go  and  see ;  maybe  I  can  do  something  for 
hira."  He  then  said  :  ''  There  is  no  use,  when  he  bent  do\vn 
to  go  under  the  bars  I  struck  him  on  the  head  with  the  axe, 
and  threw  him  over  the  fence."     She  finally  prevailed  upon 
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him  to  leave,  and  when  he  liad  done  so  she  slipped  a  wrapi>er 
over  her  nightdress,  pulled  on  her  shoes  without  stockings,  and 
ran  to  her  neighbors  for  help. 

The  examination  which  was  made  by  the  neighbors  shortly 
afterwards  disclosed  the  body  of  Whitlock,  lying  inside  of  the 
barway  by  tlie  side  of  the  fence.  It  lay  upon  its  back,  legs 
and  arms  out  sti-aight,  with  an  axe  and  hat  but  a  few  feet 
away.  In  the  back  of  the  head  was  a  deep  gash,  penetrating 
through  tlie  skull  and  brain.  There  was  a  pool  of  blood  under 
the  bars,  and  they  were  spattered  with  blood  and  brain  tissue. 
The  upper  and  lower  bars  were  in  place.  The  central  bar  was 
broken  down  in  the  center.  The  ground  descended  toward 
the  roadway,  and  blood  had  run  down  the  wheel  tracks  into 
the  roadway,  doubtless  washed  there  by  the  rain  which  had 
fallen  during  the  intervening  time. 

An  examination  of  the  cornfield  showed  that  no  cows  had 
been  in  the  corn.  About  nine  days  before  the  homicide  the 
defendant,  in  conversation  with  a  neighbor  by  the  name  of 
Secor,  and  in  the  presence  of  his  brother  in-law,  Walker, 
spoke  of  his  liking  Mr.  and  Mrs.  Whitlock  very  much,  and 
said  that  he  "  would  like  to  sleep  with  her  one  night,  and  if  I 
could  I  would  be  willing  to  roll  in  my  grave." 

After  leaving  Mrs.  Whitlock  on  the  night  of  the  homicide, 
the  defendant  went  to  the  barn  of  an  acquaintance  for  whom 
he  had  formerly  worked,  buried  himself  in  the  hay  mow,  and 
there  remained  until  the  evening  of  the  eighth,  when  he  made 
his  presence  known  seeking  food  and  water;  and  he  was 
shortly  thereafter  placed  under  arrest. 

We  have  thus  given  a  brief  summary  of  the  evidence  pro- 
duced in  behalf  of  the  People,  none  of  which  is  controverted. 
It  amply  justifies  the  finding  that  the  defendant  lured  the 
deceased  from  his  bed  chamber  under  the  false  pretense  that 
the  cows  were  in  the  corn  ;  that  he  proceeded  in  advance  of 
him  through  the  barway  where  the  central  bar  was  broken 
and  where  it  was  necessary  to  stoop  in  order  to  pass  between 
the  upper  and  the  lower  bars;  that  there,  with  an  axe  secured 
for  the  purpose,  he  struck  the  fatal  blow  as  Whitlock  was 
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bending  his  head  iind^r  tlie  bar.  That  this  act  was  done  with 
deliberation  and  premeditation,  there  is  no  room  for  doubt. 
That  it  was  done  for  the  purpose  of  gaining  possession  of 
Mi-s.  AVhitlock  is  also  evident. 

The  defense  interposed  was  that  of  insanity.  It  is  claimed 
that  he  was  suffering  from  the  disease  known  as  larval  epilepsy. 
The  evidence  tends  to  show  that  in  his  boyhood  days  he  was 
rather  quiet  and  retiring,  caring  but  little  for  the  company  of 
other  boys  and  frequently  refusing  to  join  with  them  in  their 
plays ;  but  he  would  occasionally  join  them,  at  which  times  he 
would  play  with  great  vigor  and  with  some  harshness.  From 
early  infancy  he  appears  to  have  been  troubled  with  walking 
and  talking  in  his  sleep,  from  which  he  would  awake  uttering 
a  sudden  scream.  At  other  times  he  would  walk  or  run  about 
the  house,  screeching  or  mumbling  to  himself,  with  staring  eyes. 
For  a  number  of  years  he  lived  with  his  grandparents,  who  on 
such  occasions  often  aroused  him  by  the  application  of  cold 
water.  At  times  his  limbs  and  body  would  twitch  and  tremble. 
He  had  seasons  of  depression,  when  he  would  sit  for  hours  hold- 
ing his  head  upon  his  hands,  heedless  of  the  conversation 
addressed  to  him.  He  occasionally  had  headaches,  and  at  one 
time  was  caught  in  the  act  of  self-abuse.  When  between  nine 
and  ten  years  of  ao^e  he  was  struck  a  blow  on  the  head  with  a 
hammer  by  his  little  brother,  who  was  four  or  live  years  of  age. 
Later  on  he  fell  from  a  horse,  striking  on  his  head  and 
shoulders,  which  rendered  him  unconscious  for  a  time. 
When  twelve  years  of  age  he  arose  one  night,  hitched  a  horse 
to  his  grandfather's  sleigh  and  drove  to  his  mother's,  about 
four  miles  away,  where  he  arrived  about  four  o'clock  in  the 
morning.  He  helloed  and  awakened  his  mother ;  she  called 
him  to  come  in,  but  he  remained  sitting  in  the  sleigh  until 
she  went  out,  shook  lum  and  brought  him  in.  He  had  on 
his  trousers,  his  grandfather's  boots,  his  grandfather's  over- 
coat and  one  mitten.  He  was  nearly  frozen  and  was  so 
wild  and  excited  after  he  w^as  tuken  into  the  house  that 
a  physician  was  sent  for.  Whether  he  had  been  asleep 
during   the   entire  journey,  or  how  long  he  had   remained 
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in  that  eoiKlitionj  does  not  clearly  ftj>pear  from  tiie  Tiiirra- 
tion  of  tlie  event  given  by  hU  inotlien  It  does,  however, 
a[)pear  t!iat  lie  afterwards  had  no  1*000]  lee  tion  of  i\m  irfiumc- 
tioiK  In  liitf  eiirly  manhood  he  worked  npon  the  canal,  ahout 
railroftdsj  and  for  five  years  j^^erved  in  tlie  regular  anny  as  a 
soldier.  In  1887  he  was  nmrried  and  lived  with  his?  wife 
several  years.  She  then  left  him,  as  she  alleges,  becAnse  of 
his  eonduet  toward  lier  and  hecanse  of  her  !)elief  tliat  he  was 
not  sane.  It  apjiearn  that,  during  their  nianied  Hfe,  he  von- 
tinned  from  time  to  time  to  rise  in  liis  sleep,  talk, 
and  on  some  oecasiona  yell.  They  had  quarrels,  in  whicli 
he  becnnie  mad  and  violent,  even  to  the  extent  of  break- 
ing or  tearing  some  of  the  liousehold  goods  and  fiinii- 
tnre.  He  worked  witli  liorses  eonsidemhly,  and  was  often 
known  J  in  his  tfleep  thereafter,  to  yell  and  swear  at  liin 
hordes.  For  quite  a  time  he  worked  in  eonnection  with  a 
threishing  Tnaehine,  and  on  nights  following  bucU  wort,  he  has 
been  known  to  give  orders  in  his  ^teep  witlj  reference  to  the 
meatiucing  of  the  grain  and  earing  for  the  at  raw. 

It  appeal's  that  his  niotlier  was  fifty -nine  years  of  age ;  that 
she  was  onee  a  nnr^e  living  in  the  west,  and  tliat,  in  1883  or 
18S4,  she  wdify  taken  sick  in  Iowa  and  was  renjoved  by  the 
public  antln/ritieK  to  the  poor  farm  of  Lneas  county*  where 
%\m  was  c^ired  for  for  some  time.  During  this  iJeriod  she 
would  tell  her  family  troubles  in  a  serious  manner  and  sud- 
denly break  into  a  laugh,  or  bite  her  lips;  she  pieked  at  her 
clothing  and  hair,  would  look  wild  and  tlien  suddenly  turn 
away  and  become  hilar it>us,  Rlie  was,  doubtless^  disordered 
in  lier  unnd  at  tins  time,  but  suljsequently  reci)vered.  She 
returned  east  and  was  a  witness  upon  the  trial  of  this  action. 

Four  doctors,  inelnding  Doctor  Sefton  and  Doctor  MeDoii- 
aldj  who  were  both  medical  ex]ierts  upon  diseases  of  tlunnind^ 
gave  it  as  rbeir  opinion  that  he  was  inMiue  and  not  resjKjnsihle 
for  his  acts.  On  the  other  Jiand,  many  of  his  neighbors  and 
acquaintRuecs  fur  years  were  placed  ujmn  the  stand  and  testi- 
fieil  that  they  never  saw  anything  about  his  conduct  which 
inipre?>sed  them  as  irrationalj  and  an  equal  number  of  phyei- 
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cians  have  given  it  as  their  opinion  that,  at  the  time  of  the 
homicide,  he  was  sane. 

It  is  quite  evident  that  this  man's  intellect  was  of  a  low 
order  and  that  he  did  not  possess  a  well-balanced  mind.  That 
his  disposition  was  disagreeable  and  his  meditations  far  from 
pure  we  do  not  doubt.  Had  he  possessed  a  strong,  vigorous, 
well-balanced  mind,  this  crime  would  not  have  been  commit- 
ted ;  such  a  person  would  have  controlled  his  passions  and 
would  not  have  yielded  to  desires  involving  acts  of  such  cruelty 
and  disgust.  It,  however,  is  a  fact,  disclosed  by  our  criminal 
records,  that  a  large  percentage  of  the  crimes  of  this  character 
is  committed  through  motives  similar  to  those  which  actuated 
the  deiendant  in  this  case.  It  is  not  every  weak  or  disordered 
mind  tlAt  is  excused  from  the  consequences  of  crime.  It  is 
only  those  who,  at  the  time  of  committing  the  criminal  act, 
were  laboring  under  such  a  defect  of  reason  as  either  not  to 
know  the  r^ature  and  quality  of  the  act  they  were  doing  or  not 
to  know  that  the  act  was  wrong.     (Penal  Code,  section  21.) 

The  evidence  presented  a  question  which  it  was  the  duty  of 
the  court  to  submit  to  the  jury.  It  was  the  province  of  that 
tribunal  to  weigh  and  consider  it  in  all  its  bearings  and  to 
determine  the  mental  condition  of  the  accused.  That  deter- 
mination has  been  made.  We  have  cai-efuUy  read  and  con- 
sidered the  evidence,  and  our  conclusion  is,  that  the  evidence 
is  of  such  a  character  that  we  ought  not  to  interfere  with  the 
verdict  rendered. 

This  defendant,  as  we  have  seen,  was  physically  a  strong, 
healthy  man.  He  was  shown  to  be  a  good  farm  laborer.  He 
lured  the  deceased  from  his  house  on  through  the  barway,  where 
he  had  preceded  him  with  axe  in  hand,  standing  ready  to  deliver 
the  fatal  blow  as  soon  as  the  head  of  his  victim  should  bow 
under  the  bars.  He  appears  to  have  known  perfectly  what  he 
was  doing  and  to  have  remembered  the  transaction ;  for  he 
subsequently  returned  to  the  frightened  wife  and  told  her 
what  he  had  done  and  how  he  had  done  it ;  and  when  she 
tried  to  persuade  him  to  let  her  go  and  see  if  she  could  not  do 
something  to  save  her  husband,  he  told  her  it  was  of  no  use, 


0  i  U  I'EOPLE  V,  .OUEGES9.  [UCT., 

Opinion  of  the  Court*  per  Haiout,  J,  [Vol.  153. 

evidently  fully  uiMlert^t-autHiig  tlie  luiture  and  the  quality  of 
his  act.  That  he  kricnr  tlie  act  was  wrong  is  also  a]ipuhMit 
from  his  su  I  (sequent  stfiti*nieuts,  lie  knew  tliAt  thc^  eriine 
was  punishalile  with  death.  He  ^aid  there  was  nothing  left 
for  hiui  but  the  chair  He  liad  done  tlie  deed  for  a  i>nr|KJse, 
The  purpose  he  made  known  to  her;  ami  when  he  wa&  iisketl 
to  go  away,  he  refused,  saying  :  "  What  did  1  kill  Henry  for?'" 

AVith  refeiTiire  to  infinity  l^eing  hereditary  in  his  fauiikj 
it  was  doubtless  true  that  his  inother  was  dij^ordered  in  mind 
during  the  pnind  liereinhefure  alluded  to.  Them  is,  however, 
no  evidence  iii  the  eiuHi  allowing  that  she  wm  disordered  at  a 
former  or  subsequent  period.  She  wa^  not  t^hown  to  liav€ 
Buffered  from  epilej^sy  or  any  of  the  disorders  siujiUr  to  thosc 
which  it  is  elainied  were  traceable  in  the  defenrUnt,  It 
occurred  at  a  jieriad  in  her  life  in  wdiich  an  affecri^*n  of  the 
mind  in  females  U  not  uncornm^m. 

Before  entering  iijji^n  tin-  impaneling  of  the  jurors,  the 
defendant  interposed  a  challenge  to  the  original  and  the  addi* 
tional  panel  of  jnrorn  drawn  f^jr  that  term,  npon  the  groimd 
that  the  sheriff  liail  intentionally  omitted  to  suimnon  certain 
of  the  jurors,  naming  them,  who  had  been  dnuvn  to  attend 
that  term  of  ruurt.  Also,  njiun  the  ground  that  the  dmwinu^ 
of  the  juror.s  by  tiie  clerk  did  not  take  place  more  than  four- 
teen  days  before  the  day  appointed  f<ir  that  term  of  court,  and  I 

that  notices  of  such  drawing  were  not  published  by  tlie  clerk 
six  days  before  the  day  designatetL  The  di?5tnet  attorney 
denied  the  challenge  interposed,  and  thereupon  the  conrt 
entered  upon  a  trial  of  the  cjuestions  pi'esented,  fix)m  which  it 
appeared  that  the  drawing  of  the  jurors  by  the  cotmtv  clerk 
took  place  c*n  the  second  day  of  ^[areb  ;  that  the  notictf  vcm 
published  for  two  weeks  suecessively,  commencing  on  the  Hth 
d'-iy  of  February,  IS\H};  that  the  court  wm  appointed  for  tlie 
lOth  day  of  J[areh,  and  that  the  slieriff  had  sumuivined  tiie 
juroi-s  drawn  to  attend  at  that  term  of  court  by  ii.ailing  a 
notice  thereof  to  them,  inclosing  a  card  to  be  signed  aud 
returned,  admitting  service  of  the  notice. 

The  proceedings  for  tlie  formation  of  a  tnal  jury  in  criminal 
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cases  are  prescribed  by  the  Code  of  Civil  Procedure,  section 
104S :  "  Tlie  sheriff  must,  at  least  six  days  before  the  day 
appointed  for.liolding  the  term,  serve,  upon  each  person  named 
in  the  hst,  personally,  or  by  leaving  it  at  his  residence,  with  a 
person  of  proper  age  and  discretion,  a  written  notice  to  attend 
the  term.  He  must  file  the  list  with  the  clerk  of  the  court  at 
or  before  the  opening  of  the  term ;  with  a  return,  indoreed 
thereupon,  or  annexed  thereto,  under  his  hand,  naming  each 
person  notified,  and  specifying  the  manner  in  which  he  was 
notified."  It  is  very  clear  that  the  sheriff  did  not  conform  to 
these  provisions  in  notifying  the  persons  wIjo  had  been  drawn 
as  jurors  to  attend  at  that  term  of  court.  Instead  of  follow- 
ing the  form  of  service  provided  by  the  statute,  he  adopted 
another  form  of  his  own  device,  which  the  statute  did  not 
recognize,  and  which  left  the  court  without  the  power  to  com- 
pel the  attendance  of  a  single  juror.  But  we  are  inclined  to 
the  view  that,  in  this  case,  no  harm  was  done,  for  the  reason 
that  all  of  the  jurors  drawn,  who  were  quaUfied  to  sit,  person- 
ally appeared  in  court  at  the  time  appointed.  It  is  true  that^ 
out  of  the  first  panel  of  thirty -six  jurors  which  were  drawn, 
but  thirty -two  appeared.  It  was  shown,  however,  that  two  of 
the  persons  were  dead  ;  that  one  had  removed  to  another 
county,  and  the  other  to  another  state.  As  to  the  additional 
panel  of  one  hundred  jurors  which  had  been  drawn,  all 
appeared  except  five.  One  was  dead  ;  two  were  so  sick  as  to 
be  unable  to  attend  court,  which  was  shown  from  tlie  personal 
examination  of  a  doctor ;  one  was  a  resident  of  another  county, 
and  the  other  was  so  deaf  as  to  be  unable  to  hear  ordinary 
conversation  ;  and  their  attendance  was  excused  by  the  trial 
judge. 

The  Code  of  Criminal  Procedure,  section  302,  provides  that 
"  a  challenge  to  tlie  panel  can  be  founded  only  on  a  material 
departure,  to  the prejndiGe  of  the  defendant^  from  the  forms 
prescribed  by  the  Code  of  Civil  IVocedure,  in  respect  to  tlie 
drawing  and  return  of  the  jury,  or  on  the  intentional  omis- 
sion of  the  sheriff  to  summon  one  or  more  of  the  jurors 
drawn." 
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It  is  thus  evident  that  no  right  of  the  defendant  was 
invaded.  He  was  deprived  of  no  juror  wliose  attendance 
could  have  been  compelled  had  the  service  been  made  in 
accordance  with  the  requirements  of  the  Code.  We,  conse- 
quently, do  not  now  deem  it  necessary  to  determine  what  the 
effect  upon  the  judgment  would  have  been  had  it  appeared 
that  qualified  jurors  refused  to  attend  at  the  term  of  court, 
upon  the  ground  that  they  were  not  properly  served. 

Was  the  drawing  of  the  panel  of  jurors  within  the  time 
prescribed  by  the  Code  ?  As  we  have  seen,  the  panel  was 
drawn  on  the  second  day  of  March  for  a  term  of  court 
appointed  to  be  held  on  the  sixteenth  day  of  March.  If,  in 
counting  the  time,  we  could  exclude  the  day  upon  which  the 
drawing  took  place  and  count  the  day  upon  which  the  court 
was  appointed,  it  is  evident  that  the  drawing  would  have  been  in 
time.  But  section  104r2  of  the  Code  of  Civil  Procedure  pro- 
vides that  "  on  a  day  designated  by  the  county  clerk,  not  less 
than  fourteen  nor  more  than  twenty  days  before  the  day 
appointed  for  holding  each  trial  term,  *  *  *  the  clerk 
of  the  county  in  which  the  term  is  to  be  held  *  *  *  must 
draw  the  names  of  thirty-six  persons,  *  *  *  to  serve  as 
trial  jurors  at  the  term."  It  will  be  observed  that,  under 
the  provisions  of  this  section,  the  drawing  must  be  not  less 
than  fourteen  days  before  the  day  appointed  for  the  term  of 
court.  That  day,  therefore,  must  be  excluded  in  the  count- 
ing. It  thus  remains  to  be  seen  whether  the  day  upon  which 
the  drawing  took  place  can  be  counted. 

Section  788  of  the  Code  of  Civil  Procedure  was  repealed 
by  chapter  677  of  the  Laws  of  1892,  and  that  chapter,  known 
as  the  "  Statutory  Construction  Law,"  was  substituted  in  its 
place.  Section  27,  among  other  things,  provides  that  "a 
number  of  days  specified  as  a  period  from  a  certain  day, 
within  which  or  after  or  before  which  an  act  is  authorised  or 
required  to  be  done  means  such  number  of  calendar  days 
exclusive  of  the  calendar  day  from  which  the  reckoning  is 
made.  *  *  *  In  computing  any  specified  number  of  days, 
weeks  or  months  from  a  specified  event,  the  day  upon  whicli 
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the  event  happens  is  deemed  the  day  from  which  the  reckon- 
ing is  made.  Tlie  day  from  which  any  specified  number  of 
days,  weeks  or  months  of  time  is  reckoned  shall  be  excluded 
in  making  the  reckoning." 

There  is  some  conflict  in  the  courts  below  with  reference  to 
the  construction  of  this  chapter.  {Connecticut  National 
Ba7ih  V.  Bayles^  17  App.  Div.  596,  criticising  Aultman  c&  Tay- 
lor Co,  V.  Sf/me,  91  Hun,  632.)  The  latter  case  was  appealed  to 
this  court,  but  the  appeal  was  dismissed  (148  N.  Y.  755)  for 
the  reason  that  we  did  not  deem  the  order  appealable  or  the 
question  here  presented  properly  raised  for  our  determination. 
Our  examination  of  the  Statutory  Construction  Act  dis- 
closes no  intention  on  the  part  of  the  legislature  to  materially 
change  the  existing  rule  for  the  computation  of  time,  except, 
perhaps,  to  more  definitely  fix  the  event  from  which  the  count 
is  to  be  made. 

It  will  be  observed,  upon  referring  to  the  statute,  that  the 
day  to  be  excluded  in  making  the  reckoning  is  the  day  of  the 
specified  event,  from  which  the  days,  weeks  or  months  are  to 
be  counted.  In  this  case  the  specified  event  from  which  the 
count  is  to  be  made  is  the  day  appointed  for  the  commence- 
ment of  the  term  of  court.  It  will  be  remembered  that  the 
drawing  must  take  place  not  less  than  fourteen  days  before 
the  day  appointed  for  the  holding  of  the  term,  so  it  is  from 
that  day  that  the  fourteen  days  are  to  be  counted.  That  day, 
under  the  construction  act,  must,  therefore,  be  the  day 
excluded;  and,  in  making  the  count  back  from  that  time,  the 
day  on  which  the  required  act  was  performed,  we  think,  may 
properly  be  included.  It  follows  that  the  challenge  of  the 
panel  was  properly  overruled. 

An  exception  was  taken  to  the  testimony  of  a  witness  to  the 
effect  that  a  certain  spot  indicated  by  him  upon  the  lantern 
used  on  the  night  of  the  homicide  was  blood.  He  testified 
that  lie  saw  the  lantern  on  the  night  or  morning  in  question ; 
had  his  attention  called  to  it  at  that  time,  and  that  then  the 
blood  was  fresh.  He  did  not  undertake  to  state  whether  it 
was  human  blood  or  not.     We  think  the  ruling  of  the  court 
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was  proper.  Tlje  witness  but  de^ribed  what  he  saw  iipoa 
tbe  kritern,  rw\  inrlicmteJ  the  f^pot  as  it  ap]>earcd  iipou  the 
lantern  when  fxhiljitt^d  in  court  It  dc^ee  not  m-qnire  an 
exjiert  to  (ii^thiguialj  blood  from  otber  things  or  objects  with 
wl  J  it'll  ttvi^rv  pe?r!^on  is  fainilian 

A  iintnlRT  of  i^xceptioMs  were  taken  to  tlie  testimony,  in 
which  the  defendant  was  sipoken  of  as  being  intoxicated  on  a 
certain  occasion,  and  in  which,  on  various  occasions,  his  acts 
were  spoken  of  by  witnesses  as  inipresssing  them  as  rati<aiftl 
These  questions  we  do  not  deem  it  neec^ssary  to  discnss  in 
detail.  All  of  tlie  qne^stions  raised  l^y  the  exceptions  refern*d 
to  have  vQvy  ii?centlj  Ijteen  considen^d  by  us  in  the  caineg  of 
Peophw  Strait  {\^^  N".  V,  50C)  and  I'tfoplfV.  Younf^{lhl 
N.  V,  210),  Tfie  rnlin<i:,s  made  were  in  accordance  with  the 
rule  recoirnized  in  those  cases,  and  are  sustained  by  them. 

The  nidy  t^erious  exception  to  which  onr  attention  has  heen 
called  appears  in  the  testimony  of  the  witnesses  Baker  and 
Meade,  in  wliieh  they  were  permitted  to  contradict  the  tei^ti- 
mony  of  the  deft.»ndant's  wife,  to  the  effect  that  she  never  told 
either  of  the  witnesses  Baker  or  Meade  that  she  never  kjiew 
of  any  insanity  on  the  part  of  any  mem  her  of  her  ]uisl>antrs 
family.  The  difhenlty  with  this  evidence  u  tliat  it  was  ealleil 
out  by  the  People,  and  not  l)y  the  defendant.  In  her  dia^t 
examination  iier  attention  had  been  directed  to  tlie  condition  of 
her  husband,  and  no  mention  had  l^evn  made  of  the  condition 
of  any  mcnd^er  of  his  family.  The  district  attorney,  there- 
f<ire,  in  proceeding  to  exaniijie  her  with  reference  to  her  state- 
ments Jis  to  the  condition  of  her  hnsband*i*  family,  entered 
upon  a  new  iield,  nutkin^  lier  his  own  witness;  the  defeiulant 
was  not  responsible  for  or  horn  id  by  such  statements^  and  tlje 
district  attorney  could  not  properly  lay  the  foundation  for  con- 
tradicting her  upnn  that  subject.  We,  therefoi-e,  eoncetle  tlse 
ineompetcncy  of  this  evidence.  But  was  them  such  an  error 
as  to  require  a  new  trial  I 

In  tlie  first  place,  the  evidence  of  Baker  was  objected  to 
'*  as  incompetent,  upe>n  the  grounds  before  stated.-'  The 
gromids  Ijefore  stated  werCj  Hrstj  that  the  witness  was  the  wUe 
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of  the  defendant  and  was  incompetent  to  testify  against  him ; 
and,  second,  the  witness'  attention  liad  not  been  called  spe- 
cifically to  the  inquiry.  Neither  of  these  positions  were  well 
taken.  The  evidence  of  Meade,  which  followed  the  discussion 
and  ruling  upon  the  evidence  of  Baker,  was  objected  to  as 
incompetent  and  improper.  In  this  objection  the  attention  of 
the  court  was  not  called  to  the  real  grounds  upon  which  the 
evidence  was  incompetent.  It  is  true  that  we  have  the  power 
to  order  a  new  trial  for  the  reception  of  incompetent  evi- 
dence, even  tliough  there  be  no  exception  taken,  but  this  is 
only  done  when  justice  so  requires.  (Code  Criminal  Proced- 
ure, sec.  528.)  This  power  is  exercised  only  in  cases  where 
manifest  injustice  has  been  done,  and  where  it  is  apparent  that 
a  different  result  might  have  been  reached.  {People  v.  Kelly^ 
113  K  Y.  647;  People  v.  dgnarale,  110  N.  Y.  23;  People 
V.  Fish,  125  N.  Y.  136,  144.) 

Under  section  542  of  the  Code  of  Criminal  Procedure,  we 
are  required  to  give  judgment  without  regard  to  technical 
errors  or  defects,  which  do  not  affect  the  substantial  rights  of 
the  parties.  There  is  no  claim  or  pretense  that  there  was 
insanity  on  the  part  of  any  member  of  the  defendant's  family 
other  tlian  his  mother.  The  evidence  with  reference  to  her 
condition  was  not  in  any  manner  controverted.  It  came  from 
witnesses  residing  in  the  west,  so  far  as  we  can  learn,  entirely 
impartial,  and  it  became  the  duty  of  the  court  and  the  jurors 
to  consider  her  condition  as  established  by  the  testimony  of 
the  witnesses.  The  defendant's  wife  lived  in  Rhode  Island  ; 
the  sickness  of  his  mother  occurred  in  the  state  of  Iowa.  It 
is  not  pretended  that  she  ever  had  any  personal  knowledge  of 
the  condition  of  her  mother-in-law.  AVe  are,  therefore,  of 
tfie  opinion  that  no  harm  resulted  to  the  defendant  from  the 
testimony  in  question. 

The  judgment  of  conviction  should  be  affirmed. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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The  People  of  the  State  of  Kew  York,  Respondent,  a 
CHARLi£&  i),  Pkckkns,  AppcUaiit, 

1.  Crimes  —  Isstkiation  op  Trimisal  Act.  A  porsoD  who,  by  roun- 
sel  or  assistfiurc,  procurtis  Urn  ootiimisision  of  a  eriine  h  uqurtllj  us  respn- 
sible  as  the  acitor.  nnil  thjit  lie  tnwy,  for  soiiif  rea&ori.  hnve  been  iucapfible 
of  committing  U  litiuself^  is  not  controHing  or  evL-D  miitcnal  when;  U  ib. 
shown  that  hr  acivisril  or  priK-urwl  \i»  t^ommission. 

2.  CoNspiKAf  V.  WhL'ii  ft  is  ttllpgeil  in  the  mdiftment  that  pereonshave 
conspired  togetlier  to  commit  an  oift^nsi",  ani!  \hv  prixif  tvmis  to  t^^tablish 
the  existeniv  of  the*  eou^plmiry,  tlie  nets  and  declnrations  of  widi  of  tlie 
conspirators?  are  binding  upon  and  lo  be  ri*gardod  as  the  acts  of  the  olhere, 
and  the  question  of  thrir  guilt  bt'come^  one  of  fact  to  be  determined  bf 
a  jury. 

8.  P*RocunKMi:NT  of  f'ntMK  —  Penai.  Codk.  ^  30.  Tha  effect  of  tbe 
provision  thi^L  n  jK^rson  wbo  advises  or  procurt^s  the  comniiswion  of  ft 
crime  may  lie  indicted  therefor,  nltbough  he  was  abseat  wbeu  it  wftStora' 
mitted  (Pemd  Ctnie,  ^  29).  is  to  iieriuit  the  pleader  to  allege  an  act  as  the 
act  of  the  defendant  when  he  has  procured  it  to  he  performed  by  another; 
and  while  it  is  not  necessary  in  allege  tbe  facts  .showing  that  the  crime 
was  committed  throiigb  the  agency  of  auolber,  Ibcy  may  be  aHeged.  aud 
when  chargml  are  equivalent  to  an  allcgution  tluit  the  act  waf^  that  of  th3 
defendant. 

4.  Obtain iN'o  Piiopehty  by  Faluk  PRKTKNaKs  —  ("nNSFiHAry  — 
Indictment  A*3AiKaT  U>e  Confeujuiate.  Wheu  an -indictment  for 
larceny,  based  upon  tbc  oblaiuiog  of  a  deed  and  title  to  land  by  tlie 
defendant  and  con  federates  by  fiilse  pretenses,  alleges  that  cerlaiu  of 
the  defendant's  confedc^rjitei*,  after  having  eonspirefl  together  with  him 
for  the  gerieral  purpose  of  cheating  tind  defrauding  tbc  cotiiplainant 
and  others  of  tbeir  properly  by  means  of  fravulnleot  dealings  in  real 
estate,  made  false  and  fraudulent  reiiresentJiti<ms  to  the  com  plain  a  oi, 
which  were  material  and  const  ituti'd  a  part  of  the  scheme  which  led  up  to 
and  formed  an  element  of  tbc  crime  cbargeil,  it  in  effect  alleges  that  such 
representation?*  were  the  act  of  the  defendant, 

5.  Chime  Committed  P\RTLY  IN  On K  Cotr?4T v.  Partly  in  AisoTnen 
—  JURI8DICTJON  —  t'oi>E  Ch.  Pro.  g  134.  If  an  indictment  for  iarceoy. 
in  obtaining  a  dccil  and  title  by  false  prepenses,  Ihrongh  fraudulent  acts 
and  represenlalifinH  nf  the  drfcndunt'i^  lonfi'dcmit^s  jki  pleiided  as  to  ren- 
der the  defeodanl  liable  therefor,  aHeges,  and  it  is  ])roved  on  the  tiial, 
that  the  franduleni  acts  and  reprcsenutions  whicb  iuduet^l  ihe  complatn- 
ant  to  make  the  deed  of  his  property  and  send  it  to  another  county  to  be 
delivered,  and  where  it  was  delivered,  to  one  of  the  defendant's  con  feeler- 
ates,  were  cumnikti  d  and  made  in  tbc  county  in  wbic)i  the  indict ment 
was  found  and  trial  hatl,  and  it  is  also  alleged  and  proved  that  the  ofTenic 
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was  consummated  by  recording  certain  conveyances  in  that  county,  the 
case  is  properly  triable  there  as  a  county  in  which  the  crime  was  partly 
committed.     (Code  Cr.  Pro.  §  134.) 

6.  Setting  out  Deed.  An  indictment  for  larceny,  in  obtaining  a  deed 
by  falses  pretenses,  sufficiently  sets  out  the  deed  when  it  contains  a 
description  of  the  premises,  a  statement  of  the  consideration,  the  names 
of  the  grantor  and  grantee,  and  the  value  of  the  deed. 

7.  Allegation  of  Value.  In  an  indictment  for  larceny  of  a  deed,  the 
charge  that  the  defendant  feloniously  obtained  and  stole  "  the  deed  afore- 
said and  the  title  to  the  land  and  premises'*  of  the  complainant,  "which 
was  of  the  value  of  fifteen  hundred  dollars,"  is  to  be  deemed  an  allegation 
of  the  value  of  the  deed. 

8.  Fraud  —  Statements  of  Fact,  as  Distinguished  from  Expres- 
sions op  Opinion.  When,  under  an  indictment  for  obtaining  properly 
by  false  and  fraudulent  pretenses,  the  representations  charged  and  proved 
to  have  been  made  by  the  defendant  and  his  confederates  consist  of  posi- 
tive assertions  of  existing  facts  as  to  value  and  quality,  which  w^ere  false, 
and  known  by  the  persons  making  them  to  be  false,  and  were  intended  to 
deceive  the  complainant  by  inducing  a  reliance  upon  them  without  inves- 
tigation jis  to  their  truthfulness,  they  constitute  affirmations  of  fact  creat- 
ing a  liability  for  fraud,  and  not  mere  expressions  of  opinion. 

9.  Evidence  —  Motive  and  Intent  —  Proof  of  Other  Transac- 
tions. On  the  trial  of  an  indictment  for  obtaining  property  by  false  pre- 
tenses, transactions  of  the  defendant  and  his  confederates  with  other  par- 
tie$^  which  tend  to  show  a  fraudulent  scheme  to  obtain  property  by 
devices  similar  to  those  practiced  upon  the  complainant,  are  admissible  to 
establish  motive  and  intent,  provided  the  dealings  are  sufficiently  con- 
nected, in  point  of  tin^ie  and  character  to  authorize  an  inference  that  the 
transaction  was  in  pursuance  of  the  same  general  purpose. 

10.  Proof  of  Conspiracy.  A  conspimcy  may  be  proved  by  circum- 
stantial evidence;  and  parties  performing  disconnected  acts,  contributing 
to  the  same  general  result,  may,  by  the  proof  of  circumstances  and  their 
general  connection  with  each  other,  be  satisfactorily  shown  to  be  confed- 
erates in  the  commission  of  an  offense. 

11.  E\^DENCE  of  Other  Transactions.  Evidence  of  other  transac- 
tions, otherwise  material  and  relevant,  is  not  inadmissible  merely  because 
it  tends  to  prove  another  crime. 

12.  Declarations  of  Confederate.  When  several  persons  are 
engaged  together  in  the  furtherance  of  a  common  illegal  design,  declara- 
tions of  one  confederate,  which  are  not  narratives  of  a  past  transaction 
but  are  made  during  the  continuance  of  tiie  conspiracy  and  with  refer- 
ence to,  and  as  part  of,  the  general  scheme,  are  competent  evidence  against 
the  others. 

People  V.  Peckens,  12  App.  Div.  626,  affirmed. 
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Appeal  from  a  jiultj^iiioiit  of  the  AppiOkte  Divbiou  of  the 
Snprcuje  Court  in  the  fuiirth  judieial  dt^  par  tin  eat,  entered 
Jamjary  4,  18J>T,  which  affirmed  a  jntl^ineut  of  tlie  OntanV" 
County  Court,  coiivietiiig  tlie  de fondant  <^f  the  crime  of  gmud 
larceuy  in  tha  first  dij^it'e,  and  uttinuiug  an  order  denying tlic 
defendant-.^  motion  for  a  new  trial  madi?  niK>n  tlic  minuter  of 
the  trial  judge.  The  appe-al  a\m  brings  up  for  review  the 
decision  of  the  court  disallowing  the  defendant'fi  demurrer  to 
the  indictment 

The  defendant  was  indicted  for  the  crime  of  grand  larceny 
In  tiie  fir^t  degree,  committed  in  violation  of  section  ^rlS  of  the 
i\Mnil  Code,  The  indictment  charged  that  on  or  al>out  the  l**t]i 
of  Sc|)tend>er,  181*5,  at  the  city  of  Kochctiter,  in  the  county  d 
Monroe,  the  defendant,  Albert  l\  Wicks  Frank  8.  Joiuigton 
and  others  to  the  jury  unknown,  entered  into  a  coucspiraey  tii 
cheat  and  defraud  pcr.^on^i  witli  whom  they  dealt  by  obtaining 
property  \rithout  consideration  and  defrauding  vendors  of  the 
«arne,  and  by  fraudulently  i^elling  and  disposing  of  worthlesss 
jnortgages  and  cheating  and  defranding  the  purchaj^ieriji  thereof; 
that  on  or  al>out  that  day  they  connived,  conspired  and  mn- 
federated  together  to  cheat  and  defraud  the  complainant, 
Frances  E.  Stewartj  of  her  pmperty  and  to  appropriate  the 
same  to  their  own  nse,  and  tliat,  in  the  town  of  ^Iauchci:ter 
in  the  county  of  Ontario,  they  did  feloniouslvj  fraud uleritlr 
^nd  falsely  [iretend  auti  represent  to  her  that  one  of  tlie  con- 
federates was  acting  for  her  as  real  estate  broker  ajid  commi:r 
l6ion  agent  in  the  Mle  of  Iier  projH?rty,  which  consisted  of  a 
liouF^^  and  lot  of  the  value  of  fifteen  Innnlred  dollars  sitnaied 
in  tlie  town  of  Mane  heritor,  Ontario  coursty^  and  that  another 
of  tlie  con  federates  desired  to  buy  said  property  and  move 
to  the  village  of  Shfu-tsville  to  live,  and  that  in  pur- 
suance of  fiueh  conspiracy  and  felonious,  fraudulent  and 
ialse  pretenses  and  ^epre}^enta^ionsJ  one  of  the  ctiu- 
iederatej?,  under  a  faUc  name,  then  and  there  agreed  to  pur- 
tha^e  the  conqjlainanf  s  premi^ses  for  the  sum  of  nineteen  hun- 
dred dollars  cash,  to  Ijc  paid  upon  the  delivery  of  a  deed  of 
the  prenuses^  wHtlt  an  abstract  of  title;  that  in  pursuance  of 
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their  fraudulent  scheme,  conspiracy  and  confederation,  two  of 
the  confederates  pretended  and  represented  to  the  complainant 
that  it  would  be  necessary  for  her,  or  some  one  in  her  behalf,  to 
go  to  the  city  of  Kochester  with  her  deed  and  abstract  of  title 
to  consummate  the  purchase,  and  that  the  cash  price  of  nine- 
teen hundred  dollars  would  be  paid  and  delivered  to  her  or  her 
representative  on  the  presentation  and  delivei'y  of  the  deed 
and  abstract  of  title ;  that  on  the  seventeenth  day  of  October, 
1895,  at  the  town  of  Manchester,  the  complainant,  relying 
upon  the  false  and  fraudulent  pretenses  and  representations  so 
made,  and  believing  the  same,  made  and  executed  her  warranty 
deed  of  said  lands  and  premises,  and  on  the  nineteenth  day  of 
October,  1895,  delivered  the  deed  and  abstract  of  title  to  her 
husband,  to  be  taken  to  Rochester,  to  be  delivered  to  one  of 
the  defendant's  confederates  upon  the  payment  by  him  to  her 
husband  of  the  sum  of  nineteen  hundred  dollars  in  cash  ;  that 
in  pursuance  of  the  conspiracy  and  confederation  of  the 
defendant  and  his  co-conspirators,  and  of  their  felonious  inten- 
tion to  deprive  and  defraud  the  complainant  of  the  deed  of 
her  property  and  of  the  use  and  benelit  thereof,  and  to  appro- 
priate the  same  to  their  own  use,  the  defendant  and  his 
confederates  feloniously,  fraudulently  and  falsely  pretended 
and  represented  to  the  complainant's  husband  that  the 
confederate  who  agreed  to  purchase  the  premises  had  been 
disappointed  in  getting  his  money,  but  Wcis  the  owner  of  a 
certain  mortgage  made  and  executed  by  Thomas  E.  Payson 
and  wife  to  said  confederate  in  an  assumed  name  to  secure 
the  sum  of  two  thousand  dollars ;  that  such  mortgage  was  a 
first  lien  on  a  house  and  lot  in  Kochester;  that  tlie  house  and 
lot  were  valuable  and  worth  more  than  the  amount  of  the 
mortgage ;  that  the  mortgage  was  a  good,  first-class  mortgage 
of  the  value  of  two  thousand  dollars ;  that  the  confederate 
who  was  the  pretended  owner  of  such  mortgage  w^as  perfectly 
good  and  responsible,  and  would  pay  the  sum  of  nineteen 
hundred  dollars  and  redeem  such  mortgage ;  that  the  com- 
plainant's husband,  tlien  and  there  believing  such  false  and 
fraudulent  representations  and  pretenses  made  by  the  defend- 
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ant's  confederates,  and  being  deceived  thereby,  was  induced 
by  reason  thereof  to  allow  the  other  confederate  who  fraudu- 
lently claimed  to  be  acting  for  the  complainant,  to  take  the 
mortgage  and  accept  an  assignment  thereof,  and  to  deUver  to 
the    confederRte    wh<»  agn^ed  to  pure]m-se   tlie  property  the         j 
abstract  of  title  and  the  deed  executed  l)y  the  eoinplairiant  ta         | 
him  of  tlie  premises  owned  by  her;  that  the  defendant  and         j 
two  of  hi&  confederates  tlien  and  tliero  feloniously  and  fraudu- 
lently  obtained  tlie  abstract  of  title  and  the  deed  of  ski  J         j 
premises  which  were  the  gootk,  ehatteb  and  property  of  the         i 
complainant,  bj  cover  and  aid  of  tlie  fabe  pretenses  and  rep-        | 
reseiUiUions  aforesaid,  and  with  intent  to  deprive  and  defraod         * 
the  eoiu]ilaitiutit  of  tlie  i!?ame  and  the  use  and  benefit  thereof        I 
and  to  ippmpriate  the  same  to  their  own  nm  \  tliat  the  defend- 
ant and  his*  confederates  executed  or  pn^cnred  to  be  exeeuted        ' 
a  deed  of  waid  property  to  otie  Reynolds;  tliat  the  defendant, 
in  pursuance  of  eueh  conspiracy,  eausjcd  tlie  deed  from  the 
coinphiinant  to  be  recorded  in  Ontario  county  where  the  lands        . 
weiv  situated  ;  titat  Reynolds  made  a  deed  of  the  property  to 
one   IVheek'T,    and    Wheeler    cxeented   a  mortgage  to  Key- 
nolda,  wliich  tmnsfer  and  mortgage  were  made  for  the  frnud- 
ulenfc    purpo?:*e   of   covering    up    tlie   title    to   such  propurtj        j 
and    plaeing    the   same    in  tlie  liiuids  of  an  innocent  |>arty;         i 
that,   in    pursuance   of    such    conspiracy,   all   of    said   con- 
veyances   were   brouglit   by    the    defend  nut   to    the    clerk's 
office  of  Ontario  eoniity,  and  caused  tu  he  recorded  therein 
for  that  purpose  ;  that,  in  fact,  the  defendant's   confederate 
was    not    acting   for    the    complainnnt,    but   was    conniving 
and   confederating   with   the   defendant  and  lii!^  other  ci>n- 
fedenites  to  cheat  and  ilefmnd  her  out  of  her  property;  tlmt 
the  confederate  who  agreed  to  purchase  said  premiBCi;,  known 
as  Fmnk  J.  Htinsun,  wa.s  not  Fmnk   J.   SthiBon,  but  Frank  S. 
Johnston,  ant  1  did  not  intend  tu  piirehai5l>  the  premises  and  piiy 
nineteen  hundred  dollars  or  any  otiier  sum  in  c-ash  therefor  us 
was  stated  and  represented,  hut  was  acting,  conniving,  c<ni- 
federating  and  conspiring  with  the  defendant  and  his  otlier 
confederate.^  to  cheat  and  defmud  the  complainant  of  the  prop- 
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erty  described,  and  of  the  use  and  benefit  thereof,  and  to 
appropriate  the  same  to  tlieir  own  use  ;  that  tlie  said  mortgage 
was  not  a  first  Hen  upon  the  house  and  lot  described,  and  was 
not  a  first  lien  upon  any  lands  whatever;  was  not  a  first-class 
mortgage  as  was  stated  and  represented,  and  was  not  of  any 
value  whatever;  that  the  pretenses  and  representations  so 
made  by  the  defendant  and  his  confederates  were  in  all  re8j>ect8 
utterly  false  and  untrue  ;  that  the  defendant  and  his  confeder- 
ates, and  each  of  them,  at  the  time  of  making  them  knew  the 
same  to  be  false  and  untrue,  and  that  the  defendant,  with  force 
and  arms,  the  deed  aforesaid  and  the  title  to  the  land  and 
premises  of  the  complainant,  which  was  of  the  value  of  fifteen 
liundred  dollars,  then  and  there  feloniously  did  steal  and  obtain 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

This  indictment  was  found  by  a  grand  jury  of  the  county 
of  Ontario,  and  sent  to  the  County  Court  of  that  county  for 
trial.  The  defendant  was  arraigned  thereon  and  filed  a 
demurrer  thereto.  The  grounds  of  the  demurrer  were: 
^'  F'irat,  That  the  Grand  Jury,  by  which  said  indictment  was 
found,  had  no  legal  authority  to  inquire  into  the  crime  charged, 
by  reason  of  its  not  being  within  the  local  jurisdiction  of  the 
said  county  of  Ontario.  Second.  That  the  indictment  was 
not  conformed  substantially  to  the  requirements  of  sections  275 
and  276  of  the  Code  of  Criminal  Procedure,  in  that  it  does 
not  state  the  acts  of  the  defendant  constituting  the  crime. 
Third.  That  more  than  one  crime  is  charged  in  the  indict- 
ment against  this  defendant,  within  the  meaning  of  sections 
278  and  279  of  the  Criminal  Code,  to  wit,  the  crime  of  con- 
spiracy and  the  crime  of  grand  larceny.  Fourth.  That  the 
facts  stated  do  not  constitute  a  crime."  The  demurrer  was 
argued  before  the  County  Court  and  disallowed. 

The  case  subsequently  came  on  for  trial  before  that  court, 
when  the  defendant  was  found  guilty  of  the  offense  charged, 
and  sentenced  to  imprisonment  in  the  state  prison  for  the 
term  of  eight  years. 

George  Raines  for  appellant.  The  offense  charged  in  the 
indictment  against  Peckens  was  not  triable,  under  the  allega- 
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tions  of  the  indictment,  in  Ontario  county.  It  charges  no  act 
of  Peckens  in  Ontario  county,  which  was  part  of  the  crime, 
or  a  material  criminal  pretense.  (2  R.  S.  751,  §  48  ;  Srntthy. 
People,  47  N.  Y.  330;  Jackson  v.  Collins,  3  Conn.  89; 
People  V.  Phelps,  5  Wend.  10 ;  People  v.  Lamhier,  5  Den. 
9 ;  Fort  v.  Burch,  6  Barb.  74 ;  People  v.  [T,  Ins.  Co.,  15 
Johns.  380  ;  Peoj)^  w  Ituhe,  3  Hill,  30y  ;  6S  CaK  500;  J/aK* 
%  V.  Peo2)h,  7  N.  Y.  295 ;  Code  Criin.  Pro.  g  134 ;  PeopU 
V.  Sully,  5  Park.  142  ;  Peoph  e.e  reL  v.  Bd.  Stfprs.,  34  X,  Y. 
268.)  Defendant  was  entitk^<l  to  l>e  diseliArged  beciiu^ie  of 
failure  of  any  proof  of  a  innterial  mis^re presentation  by  him, 
or  which  he  is  charirt.'d  with  in  tlie  iiidictmetit,  and  which  is 
sufficiently^  negativtul  by  the  pleader  on  the  face  of  the 
indictment.  {Peop>h  v.  Wimwr,  80  II un,  130;  Peo^iew 
Stone,  9  Wend.  182;  People  v.  Miller,  2  Park,  197;  Barh^r 
V.  People,  17  Hiui,  360;  People  \\  Ilaynes^  11  Wend. 
557;  People  v.  Gfil^^s,  13  Wend.  318;  83  N.  Y.  441S; 
People  V.  Ilerrirk,  13  Wi^iid,  87  ;  Fowler  w  Peopk^  IS  How. 
Pr.  493;  Therasson  v.  People,  82  X,  Y.  239;  TAoma^  ^. 
People,  34  N.  Y.  ;^52.)  The  indict  merit  i^  fatally  defective^ 
because  of  the  omi^ion  to  plead  the  facts  of  the  contents  af 
the  deed,  either  in  lof^f^  rvrhi  or  in  det^iil,  to  &!iow  it  diti  by 
its  language  create  or  tmn??fer  uii  intere.-t  in  lands  and  was 
such  a  paper  as  tilled  the  detiiiition  of  personal  projjerty  in 
the  Revised  Statutes.  {People  e^  reL  v,  Bd,  Supr^,,  34  X. 
Y.  2H8;  People  v.  Allen,  5  Den.  79;  People  w  Wise,  3  X. 
Y.  Cr.  Rep.  3o9 ;  Wlmrt,  Cr.  PI,  &  Pr.  [8t!i  ed.]  §  167 ;  Com. 
V.  Ta?'box,  1  Cush.  4iJ ;  Bradlangh  v.  lirg.,  L.  R,  [32  CMI  D.] 
616;  Baker  v.  Staff\  14  Tex.  Apt*.  332;  (L  K  \\  ^^atMOH,  IT 
Fed.  Rep.  145;  P.r^ple  v.  Ihinahif,  10  N.  Y.  Cr,  Rep.  \n\ 
People  V.  Stark,  59  linn,  51;  136  K.  Y,  538;  Ptopl^x. 
Greijg,  59  Ilun,  1^7, )  The  court  {^vvqA  in  permitting  prot'f 
of  the  Elliott  transiiction,  because  it  wj:US  not  a  dmiiar  crimei 
nor  any  crime  on  the  part  of  any  one,  and  the  evidence  was 
prejudicial.  {Peojde  v.  A  It  man,  147N.  Y.  476;  Peojti^y- 
Everhardt,  104  N.  Y.  591  ;  Stokes  \\  People,  53  N.  Y.  IW; 
People  V.  Corhln,  56  X,  Y.  363  j  Coleman  y,  PeojjU^  55  X* 
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Y.  81 ;  People  v.  Hall^  6  Park.  671 ;  People  exrel,  v.  JusticeSy 
10  llun,  160 ;  Peojyle  v.  Sharp,  107  N.  Y.  427 ;  People  v.  i>/J- 
hie,  4  Park.  199 ;  Mayer  v.  Pdt)/;/^,  80  N.  Y.  364.)  Tlie  court 
erred  in  admitting  the  testimony  of  George  II.  Harris  under 
various  exceptions,  because  tiie  evidence  was  that  of  an  alleged 
confederate  a  week  after  the  alleged  crime  and  conspiracy  had 
been  completed,  and  was  prejudicial  to  the  defendants 
{Apthorp  V.  Coimtoch,  2  Paige,  483  ;  Abb.  Trial  Ev.  191  ; 
People  \,  Kief,  126  N.  Y.  661  ;  PeopU  v.  McQuade,  HON. 
Y.  307  ;  Bowers  v.  Still,  49  Penn.  St.  65  ;  People  v.  Murphyy, 
3  X.  Y.  Cr.  Rep.  338  ;  Stone  v.  People,  13  Ilun,  263  ;  How- 
land  V.  State,  45  Ark.  135 ;  People  v.  Thomas,  3  Park.  356 ; 
Oruisbij  v.  People,  53  N.  Y.  472 ;  N,  Y.  G,  i&  L  Co.  v. 
Gleason,  78  N.  Y.  515.)  The  proof  of  the  prosecution  did 
not  establish  that  the  representations  of  Wicks  and  Johnston 
at  Canandaigua  were  in  any  way,  directly  or  indirectly,  the 
act  of  Peckens ;  nor  that  the  representations  of  Wicks  at 
Rochester  were  the  act  of  Peckens.  The  proof  established  that 
the  Stewarts  relied  on  nothing  Peckens  said,  and  the  several 
motions  of  defendant's  counsel  for  his  discharge,  at  the  close 
of  the  proofs  of  the  case,  should  have  been  granted.  {People 
V.  Uehner,  85  Ilun,  530 ;  Peoph  v.  Maxwell,  86  Hun,  620  ; 
People  V.  Maxwell,  67  N.  Y.  S.  R.  541 ;  People  v.  Courtney^ 
1  N.  Y.  Cr.  Rep.  64 ;  People  v.  Plath,  100  N.  Y.  590  ;  Peo- 
ple V.  Van  Zile,  9  N.  Y.  Cr.  Rep.  330 ;  Ormshy  v.  Peoplcy 
53  N.  Y.  472 ;  People  v.  Bennett,  49  N.  Y.  137 ;  Peoph  v. 
Ledwon,  153  N.  Y.  18  ;  People  v.  Owens,  148  N.  Y.  648.) 

Royal  7?.  Scott  for  respondent.  The  demurrer  to  the  indict^ 
ment  was  properly  disallowed.  (Penal  Code,  §§  29,  528,  530, 
545 ;  People  v.  McLamjldln,  2  App.  Div.  431 ;  People  v. 
McKane,  143  N.  Y.  455  ;  Peo2>le  v.  Mather,  4  Wend.  229 ; 
People  V.  Emrest,  51  Hun,  24  ;  Code  Crim.  Pro.  §  134 ; 
People  V.  Dlniick,  107  N.  Y.  15  ;  People  v.  Crotty,  30  X.  Y. 
S.  R.  44 ;  Mack  v.  People,  82  N.  Y.  235  ;  Thomas  v.  People^ 
34  N.  Y.  351  ;  People  v.  Blanchard,  90  X.  Y.  314  ;  Smith 
v.  People,  47  X.  Y.  303.)     The  evidence  was  sufficient  to 


Opinion  of  the  Court,  per  Martin,  J.  [Vol.  153. 

justify  the  verdict.  (2  Bishop's  Crira.  Law,  §  182  ;  83  N.  Y. 
448.)  There  was  no  error  in  the  reception  of  evidence  of 
alleged  similar  transactions.  (Penal  Code,  §  29  ;  People  v. 
Mather,  4  Wend.  229 ;  Adams  v.  People,  9  Ilun,  89 ;  People 
V.  Bassford,  3  N.  Y.  Cr.  Rep.  219  ;  People  v.  Jeferey,  9  X. 
Y.  Cr.  Rep.  419 ;  82  Hun,  409 ;  3layer  v.  People,  80  X.  Y. 
364  ;  Weyman  v.  People,  4  Ilun,  511  ;  Copperinan  v.  People, 
66  N.  Y^  593 ;  People  v.  Lyon,  1  N.  Y.  Cr.  Rep.  408 ;  People 
V.  Altman,  147  X.  Y^  473 ;  Peopl-e  v.  Everhardt,  104  N.  Y. 
591.) 

Martin,  J.  The  appellant's  first  claim  is  that  the  offense 
charged  in  the  indictment  was  not  properly  tried,  or  properly 
triable,  in  the  county  of  Ontario,  because  no  criminal  pretense 
or  act  of  the  defendant,  which  formed  a  part  of  the  crime, 
was  charged  to  have  been  made  or  committed  within  that 
county.  The  indictment  charged  that  the  defendant,  two 
other  persons  named,  and  others  whose  names  were  unknown, 
entered  into  a  general  conspiracy  for  the  commission  of  crimes 
of  the  character  of  that  alleged  to  have  been  committed  by 
the  defendant ;  that  subsequently,  in  the  county  of  Ontario, 
and  in  pursuance  of  such  conspiracy,  two  of  the  defendant's 
confederates,  with  intent  to  cheat  and  defraud  the  prosecutrix, 
made  to  her  certain  material  representations  and  pretenses, 
which  were  knowingly  false  and  fraudulent,  were  relied  upon 
by  her,  and  by  which  she  was  induced  to  make  her  deed  of 
certain  real  estate  owned  by  her  to  be  delivered  to  one  of  the 
defendant's  confederates  upon  the  payment  in  cash  of  the  con- 
sideration named;  that  when  the  deed  was  made  and  presented 
the  defendant  and  his  confederates,  in  the  county  of  Monroe, 
made  other  false  and  fraudulent  representations  and  pretenses, 
which  were  relied  upon  by  the  complainant's  agent,  to  whom 
she  had  intrusted  her  deed,  whereby  they  induced  him  to 
deliver  it  without  payment  of  the  purchase  price,  and  to 
accept  the  assignment  of  a  fraudulent  and  worthless  mort^ 
gage  in  place  thereof ;  that  they  thereupon  transferred  and 
procured  the  property  described  in  such  deed  to  be  transferred 
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and  :nortgaged  to  and  by  several  of  the  defendant's  confed- 
erates and  otliers  so  as  to  place  the  title  in  the  hands  of  inno- 
cent purchasers  and  beyond  the  reach  of  the  complainant ; 
tiiat  the  defendant  caused  sucli  mortgages  and  conveyances  to 
be  recorded  in  Ontario  county,  where  tlie  property  was  situ- 
ated, and  that  by  such  false  and  fraudulent  pretenses  and 
representations  the  defendant  stole  and  obtained  the  said  deed 
and  title,  which  was  of  the  value  of  fifteen  hundred  dollars. 

In  considering  whether  the  indictment  was  sufficient  to 
justify  the  court  in  trj^ing  the  action  in  the  county  of  Ontario, 
it  must  be  admitted  that  the  only  direct  act  charged  to  have 
been  committed  in  that  county  by  the  defendant  personally 
was  the  delivery  to  the  clerk  of  that  county  of  certain  con- 
veyances which  were  procured  by  the  false  pretenses  of  his 
confederates,  and  procuring  them  to  be  recorded.  The 
indictment,  however,  expressly  charged  that  anterior  to  any 
of  the  fmudulent  acts,  pretenses  or  representatioiw  made  or 
performed  by  the  defendant  or  his  confederates  in  that  county, 
they  had  conspired  together  for  the  general  pur|)ose  of  cheat- 
ing and  defrauding  the  complainant  and  othei's  of  their 
property  by  means  of  fraudulent  dealings  in  real  estate  and 
real  estate  mortgages,  and  to  carry  into  execution  general 
fraudulent  schemes  in  all  essential  particulars  like  that  charged 
in  the  indictment.  Thus  it  was  alleged  in  plain  and  explicit 
terms  that  the  defendant's  confederates  made  false  and  fraudu- 
lent representations  and  pretenses  in  Ontario  county,  which 
were  material  and  constituted  a  part  of  the  plan  or  scheme 
which  led  up  to  and  formed  an  element  of  the  crime  charged 
in  the  indictment. 

It  is  expressly  provided  by  statute  that  a  person  who 
advises  or  procures  the  commission  of  a  crime  may  be  indicted 
and  convicted  thereof,  although  he  was  absent  when  it  was 
committed.  (Penal  Code,  §  29.)  Indeed,  such  was  the  law 
as  it  previously  existed,  the  general  rule  being  that  what  one 
does  or  procures  to  be  done  through  the  agency  of  another  is 
to  be  regarded  as  done  by  him.  {People  v.  BI!re?i,  112  X. 
Y.  79.)  A  person  who,  by  counsel  or  assistance,  procures  the 
74 
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commission  of  a  crime  k  equallj  as  respuneiljle  *is  tliu  at^tor,  j 

and  tlat  lie  nmy,  for  ^oiiio  i-ca^on,  Irave  been  irjcapaWle  *>t 
ciHiiniitting  It  iiiiiiself,  is  not  corj trolling  or  even  nniterial 
where  it  is  shown  that  he  advised  or  procured  its  eonuuis^ion, 
Wlieii  it  is  aHe^ed   that   persons  Imve  conspired   tngetlier  to  j 

commit  an  offence,  and  the  proof  tends  to  establish  the  exist- 
ence of  the  coji&piniey,  tlie  acts  aTid  deelarationfi  of  eadi  c*f  j 
the  conspirators  arc  binding  upon  and  to  be  regarded  iis  tlic*  | 
acts  of  tlie  otlit^rs,  and   tlie  fjuestion  of  their  guilt  beciMnta^  ^ 
one  of  fact  to  l»e  determintMl  by  a  jury.     {Pe*q}le  w  Melutftr^ 
143  N,  Y-  455.)     Tlins  the  allegations  of  the  indictment  were 
jjhiinly  to  the  etfect  that  in  Ontario  county  the  dcft'ndant^  by 
and  through  his^  confcckrates,  inade  false  and  fraudulent  rep- 
rei?entations  and  pretenses  which  constituted  an  essential  part 
of  the  crime  eliar^a^h 

r>nt  it  is  said  that  sectiou  twenty-nine  provides  that  wlini  i 

the  offense  is  committed  through  the  agency  of  another,  it  may 
be  charged  m  itaving  been  cotnmitted  by  the  defendant,  end,  I 

as  it  waw  not  socliarget),  the  indictment  was  inisnfticient.  It  is 
tnu*  that  section  declares  that  it  is  not  necessary  to  set  out  ia  | 

tiie  indictment  all  the  facts  which  show  that  the  crime  was 
committed  tbrongh  the  agency  of  aru>ther,  l>nt  it  ni>where  for-  { 

bi<ls  Fitting  out  facts  shuwiiig  tljat  the  acts  of  another  are,  in 
law,  acts  for  which  a  defendant  is  respunsible.  The  oUviuus 
intent  of  that  section  was  tu  siinplify  the  form  of  pleading  in 
such  a  cas^e,  but  inanifestly  it  was  not  intended  to  prohibit  the 
ph'a(ierfn>m  alleging  the  facts.     That  provision  is  permissive,  | 

not  mandatory.  Moreover,  section  275  of  the  Coile  of  Crimi- 
nal Pi'ocediire  exjnvssly  provides  that  an  indictment  nni^t 
contain  a  plain  and  concise  statement  of  the  act  constitntiug 
the  crime,  and,  as  a  general  rulcj  the  indictment  nnist  charge 
the  crime  and  the  acts  constituting  it,  (People  w  Ihtmar^ 
10i»  N.  V.  50:2:)  Tlie  o!i!y  L>ffect  uf  that  provision  in  seution  ! 
twenty -nine  is  to  ponnit  the  pleader  to  allege  an  act  as  the  act  I 

of  a  defcTidant    when  lie    procures    it   to   be    performed  Uy  | 

arjother.  That  the  indietinent  in  this  ca.se  charged  all  tlie 
facts,  instead  of  alleging  a  concbision^  constituted  no  suiiicieut 
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objection  to  its  validity.  The  defendant,  being  fully  apprised 
of  the  particular  acts  for  which  he  was  to  be  held  responsible, 
had  no  just  reason  to  complain.  While  it  is  not  necessary  to 
allege  the  facts  showing  that  the  crime  was  committed  through 
the  agency  of  another,  yet  it  is  plainly  to  be  implied  from 
the  language  of  .that  section  that  they  may  be  alleged,  and 
when  charged,  are  equivalent  to  an  allegation  that  the  act  was 
that  of  the  defendant. 

The  indictment  in  this  case  was  somewhat  informally  and 
inartificial ly  drawn.  It  may  be  that,  under  the  strict  and  tech- 
nical rules  of  the  common  law  as  it  previously  existed,  a  ques- 
tion might  have  arisen  as  to  its  suflSciency,  but  we  think  there 
is  none  under  the  more  liberal  and  reasonable  rules  established 
by  our  statutes.  Cha])ter  two  of  title  five  of  the  Code  of 
Criminal  Procedure  contains  the  following  general  provisions 
as  to  the  form  of  an  indictment :  "  All  the  forms  of  pleading 
in  criminal  actions,  heretofore  existing,  are  abolished ;  and 
hereafter,  the  forms  of  pleading,  and  the  rules  by  which  the 
sufficiency  of  pleadings  is  to  be  determined,  are  those  pre- 
scribed by  this  Code."  (§  273.)  "  The  indictment  is  suffi- 
cient if  it  can  be  understood  therefrom.  *  *  *  7.  That 
the  act  or  omission,  charged  as  the  crime,  is  stated  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce 
judgment,  upon  a  conviction,  according  to  the  right  of  the 
case."  (§  284.)  "  No  indictment  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceedings  thereon  be  affected,  by 
reason  of  an  imperfection  in  matter  of  form,  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defend- 
ant, upon  the  merits."  ($5  285.)  "Neither  presumptions  of 
law,  nor  matters  of  which  judicial  notice  is  taken,  need  be 
stated  in  an  indictment."  (§  286.)  "After  hearing  the 
appeal,  the  court  must  give  judgment,  without  regard  to  tech- 
nical errors  or  defects  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties."  (§  542.)  "  Neither  a 
departure  from  the  form  or  mode  prescribed  by  this  Code,  in 
respect  to  any  pleadings  or  proceedings,  nor  an  error  or  mis- 
take therein,  renders  it  invalid,  unless  it  have  actually  preju- 
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diced  tlie  defendant,  or  tend  to  liis  prejudice,  in  respect  to  a 
substantial  riglit."     (§  684.) 

An  indictment  for  obtaining  property  by  false  pretenses  is 
sufficient,  if  it  states  and  negatives  one  false  pretense,  and  if 
proved,  the  materiality  and  influence  of  it  is  a  question  for  a 
jury,  unless  it  clearly  appears  to  be  immaterial.  If  it  is  capable 
of  defrauding  by  inducing  credit  or  the  transfer  of  property, 
or  of  inspiring  conlidence,  that  is  enough.  The  purpose  of 
the  averment  of  pretenses  in  the  indictment  is  only  to  give 
the  defendant  notice  of  what  may  be  proved  against  him,  and 
the  mode  of  obtaining  the  property  need  not  be  pleaded. 
{Thomas  v.  People,  34  X.  Y.  351 ;  Smith  v.  People,  47  K 
Y.  303 ;  People  ex  rel,  v.  Oyer  and  Term,  County  of  iV\  T., 
83  N.  Y.  436,  449 ;  Watsoii  v.  People,  87  N.  Y.  561,  564.) 
Tested  by  these  principles,  it  is  obvious  that  the  indictment 
was  sufficient,  as  there  was  no  defect  which  affected  any  sub- 
stantial right  of  the  defendant,  and  it  gave  him  full  notice  of 
what  was  to  be  proved  against  him. 

This  brings  us  to  the  consideration  of  the  question  whether, 
assuming  the  liability  of  the  defendant  for  the  acts  of  his  con- 
federates and  that  they  were  properly  pleaded,  the  allegations 
in  the  indictment  were  sufficient  to  justify  the  trial  of  the 
defendant  in  Ontario  county.  "  When  a  crime  is  committed, 
partly  in  one  county  and  partly  in  another,  or  the  acts  or 
effects  thereof,  constituting  or  requisite  to  the  consummation 
of  the  offense,  occur  in  two  or  more  counties,  the  jurisdiction 
is  in  either  county."  (Code  Crimnial  Procedure,  §  134.)  If 
this  crime  was  committed  partly  in  Ontario  county,  it  is  clear 
that  by  virtue  of  that  statute  the  court  had  jurisdiction,  and 
properly  declined  to  dismiss  the  indictment  or  direct  the  jury 
to  acquit. 

The  appellant  was  indicted  for  having  deprived  the  com- 
plainant of  the  deed  and  title  to  her  property  situate  in 
Ontario  county,  by  color  or  aid  of  fraudulent  or  false  repre- 
sentations and  pretenses.  It  is  quite  manifest  that  the  allega- 
tions in  the  indictment  sufficiently  charge  that  the  crime  was 
committed  partly  in  Ontario  county  and  partly  in  the  county 
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of  Monroe.  The  acts  and  fraudulent  representations  which 
induced  the  prosecutrix  to  make  a  deed  of  her  property  and 
obtain  an  abstract  of  her  title,  to  send  them  to  the  county  of 
Monroe  to  be  delivered  to  one  of  tlie  defendant's  confederates, 
were  all  alleged  and  proved  to  have  been  made  and  to  have 
transpired  in  Ontario  county.  It  is  apparent  that  what 
occurred  in  that  county  constituted  a  step  in  and  led  up  to 
the  consummation  of  tlie  crime  charged.  But  for  the  acts 
and  representations  made  and  performed  there,  no  crime 
would  have  been  committed.  If  one  of  the  confederates  had 
not,  when  acting  as  a  co-conspirator  with  the  defendant  in 
attempting  to  deprive  her  of  her  property  by  fraud,  falsely 
represented  and  pretended  to  the  prosecutrix  that  he  was  act- 
ing for  her,  in  her  interest,  and  as  her  agent  in  selling  her 
property,  no  real  or  pretended  sale  would  have  been  effected, 
and  the  deed  would  not  have  existed  which  was  the  subject  of 
the  crime  charged.  But  for  what  transpired  in  that  county, 
no  second  step  would  have  been  taken  towards  the  commis- 
sion of  the  offense.  Again,  it  was  consummated  there  by 
recording  the  conveyances  fraudulently  made  and  procured 
by  the  defendant  and  his  confederates.  It  was  in  that  county 
that  one  of  the  confederates  was  presented  to  the  complain- 
ant, under  a  false  name,  as  a  prospective  purchaser  of  her 
property,  and  she  was  there  induced  by  their  fraudulent  acts 
and  pretenses  to  enter  into  an  agreement  for  its  sale  to  him. 
Consequently,  as  at  least  some  of  the  fraudulent  acts  and  pre- 
tenses were  made  and  performed  in  that  county,  it  is  clear 
that  the  offense  was  partly  committed  there,  and  the  court  had 
jurisdiction.  {People  v.  Diniick^  107  N".  Y.  13;  People  v. 
Crotty,  30  N.  Y.  St.  R.  44 ;  Mack  v.  People,  82  N.  Y.  235.) 
AVe  tliink  the  indictment  sufficiently  charged  the  defendant 
with  the  representations,  pretenses  and  acts  made  and  per- 
formed by  his  confederates  in  the  county  of  Ontario,  and 
with  the  offense  for  which  he  was  tried. 

It  is  also  insisted  that  the  defendant  should  have  been  dis- 
charged because  there  was  a  failure  to  prove  any  material  rep- 
resentation by  him  which  was  charged  and  negatived  in  the 
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indictment.  It  was  charged  tlierein  that  one  of  the  defend- 
ant's confederates  fraudulently  represented  to  the  complainant 
that  he  was  acting  for  her  as  her  assent  hi  the  sale  of  her  prop- 
erty, whereas  he  was  not  acting  for  her,  hut  was  a  confederate 
of  and  conspired  ^nth  the  defendant  and  others  to  cheat  and 
defraud  her.  The  representations  that  tbe  proposed  pur- 
chaser of  her  property  was  a  man  by  the  name  of  Stinson, 
who  wished  to  purcliase  it  for  his  own  occupancy,  and  desired 
to  move  to  the  village  where  it  was  located  and  engage  in 
business  there,  and  would  pay  her  nineteen  hundred  dollars  in 
cash  therefor,  were  charged,  negatived  and  proved  to  be 
knowingly  false.  The  representations  that  the  mortgage, 
which  the  defendant  and  his  confederates  induced  the  prose- 
cutrix's husband  to  accept  instead  of  cash,  was  a  first  lien,  as 
well  as  a  first-claj^s  mortgage,  were  alleged,  negatived  and 
proved  to  have  been  fraudulent.  Other  representations  and 
])relenses  were  alleged,  negatived  and  proved  to  be  false  and 
fraudulent.  The  defendant's  argument  that  there  was  a  fail- 
ure to  prove  the  false  representations  and  pretenses  alleged  is 
based  principally  upon  the  theory  that  he  was  responsible  only 
for  such  acts  as  were  performed  by  him  individually,  and  not 
for  the  fraudulent  acts  and  pretenses  of  his  confederates. 
The  incorrectness  of  that  position  has  already  been  shown,  as 
the  defendant,  both  by  statute  and  at  common  law,  was  liable 
for  their  fraudulent  acts. 

Another  claim  of  the  defendant  is  that  the  indictment  was 
defective  in  failing  to  set  out  the  deed  which  was  the  subject 
of  the  offense,  and  that  its  contents  were  insufficiently  alleged. 
The  indictment  contained  a  description  of  the  property 
included  in  the  deed  ;  a  statement  that  one  of  the  defendant's 
confederates  agreed  to  purchase  it  and  pay  therefor  nineteen 
hundred  dollars;  that  the  complainant  made  and  executed  her 
w?irranty  deed  of  the  premises  to  the  confederate  named,  and 
that  it  was  delivered  to  him.  Thus,  the  indictment  contained 
ft  description  of  the  premises,  a  statement  of  the  consideration, 
the  name  of  the  grantor,  the  name  of  the  grantee,  and  tbe 
ysvlue  of  the  deed.     Under  the  liberal  rules  which  now  exist 
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in  relation  to  pleadings  and  proceedings  in  criminal  actions, 
to  which  we  have  adverted,  we  think  the  indictment  was 
sufficient  in  that  respect. 

The  appellant's  contention  that  the  value  of  the  deed  was 
insufficiently  alleged  cannot  be  upheld.  It  is  charged  in  the 
indictment  that  the  defendant,  with  force  and  arms,  feloniously 
obtained  and  stole  the  deed  mentioned  therein  and  the  title  to 
the  land  of  the  complainant,  which  was  of  the  value  of  fifteen 
Inindred  dollars.  We  think  a  fair  construction  of  the  lan- 
guage employed  imported  a  charge  that  tlie  deed  was  of  that 
value.  If,  however,  its  effect  was  to  charge  the  value  of  the 
land  described  therein,  tlien,  under  the  provisions  of  section 
545  of  the  Penal  Code,  that  was  to  be  deemed  the  value  of 
the  deed.  We  think  tlie  allegation  in  the  indictment  amounts 
to  a  clear  assertion  of  the  value  of  the  deed,  that  it  must  have 
been  so  understood  by  the  defendant,  and  that  it  was 
sufficient. 

If  the  foregoing  conclusions  are  correct,  it  disposes  of  the 
questions  as  to  the  sufficiency  of  the  indictment,  and  the  juris- 
diction of  the  court  to  indict  and  try  the  defendant  in  Ontario 
county,  which  were  raised  by  the  defendant's  demurrer,  his 
motion  to  dismiss  or  otherwise. 

It  is  insisted  that  man}'  of  the  representations  to  the  com- 
plainant and'  her  husband,  which  induced  the  making  and 
delivery  of  her  deed,  were  expressions  of  opinion,  and 
although  false  and  known  to  be  so,  no  Hability  resulted.  As 
a  general  rule,  the  mere  exprevSsion  of  an  opinion,  which  is 
understood  to  be  only  an  opinion,  does  not  render  a  person 
expressing  it  liable  for  fraud.  But,  where  the  statements  are 
as  to  value  or  quality,  and  are  made  by  a  person  knowing 
them  to  be  untrue,  with  an  intent  to  deceive  and  mislead  the 
one  to  whom  they  are  made,  and  he  is  thus  induced  to  forbear 
making  inquiries  which  he  otherwise  would,  tliey  may  amojint 
to  an  affirmation  of  fact  rendering  him  liable  therefor.  In 
such  a  case,  whether  a  representation  is  an  expression  of  an 
opinion  or  an  affirmation  of  a  fact  is  a  question  for  the  jury. 
The  rule  that  no  one  is  liable  for  an  expression  of  an  opinion 
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is  applicable  only  when  the  opinion  stands  by  itself  as  a  dis- 
tinct thing.  If  it  is  given  in  bad  faith,  with  knowledge  of  its 
untruthfulness,  to  defraud  others,  the  person  making  it  is  lia- 
ble, especially  when  it  is  as  to  a  fact  affecting  quality  or  value 
and  is  peculiarly  witliin  the  knowledge  of  the  person  making 
it.  {Wat80?i  V.  People^  87  N.  Y.  561;  Simar  v.  Ckina- 
day,  53  N.  Y.  5^98  ;  Iliclcetj  v.  Morrell,  102  N.  Y.  454,  463; 
Schumaker  v.  Mather,  133  X.  Y.  590,  595.) 

The  proof  in  this  case  seems  to  bring  it  clearly  within  the 
doctrine  of  the  cases  cited.  The  statements  and  representa- 
tions made  by  the  defendant  and  his  confederates  were  nioi-e 
than  expressions  of  an  opinion.  They  consisted  of  positive 
assertions,  of  existing  conditions  or  facts,  which  wx»re  known 
by  them  to  be  false,  and  were  nmde  with  an  intent  to  influ- 
ence the  action  of  the  complainant  and  her  agent,  and  to 
induce  them  to  refrain  from  any  investigation  of  the  subject 
to  which  they  related.  As  they  were  false,  known  by  the  per- 
sons making  them  to  be  false,  were  intended  to  deceive  and 
defraud  the  complainant  by  inducing  her  to  rely  upon  them 
without  investigation  as  to  their  truthfr.lness,  they  were,  under 
the  principle  of  the  authorities  referred  to,  to  be  regarded  as 
affirmations  of  fact  for  which  they  were  liable. 

On  the  trial  the  court  permitted  the  prosecution  to  prove 
transactions  of  the  defendant  and  his  confederates  with  other 
persons,  w^hich,  while  they  were  not  in  all  respects  identical 
with  that  for  which  the  defendant  was  tried,  still,  they  were 
quite  similar  in  all  their  essential  particulars.  To  the  admis- 
sion of  this  evidence  the  defendant  objected  upon  the  ground 
^that  it  was  immaterial,  incompetent  and  irrelevant.  The  objec- 
tion was  overniled  and  the  defendant  excepted.  There  were 
numerous  rulings  of  this  character  which  present  the  question 
whether  evidence  of  other  similar  transactions  was  admissihle, 
either  to  show  the  intent  of  the  defendant,  or  as  circunistanees 
tending  to  establish  a  consj>iracy  between  the  defendant  and 
his  confederates.  On  the  trial  of  an  indictment  for  obtaining 
pi'operty  by  false  representations  or  pretenses,  the  allegation 
that  they  were  made  with  an  intent  to  defraud  may  be  proved 
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by  transactions  with  other  parties  which  tend  to  show  a  fraudu- 
lent scheme  to  obtain  property  by  devices  shnilar  to  those 
practiced  upon  the  complainant,  provided  the  dealings  are  suf- 
ficiently connected  in  point  of  time  and  character  to  authorize 
an  inference  that  the  transaction  was  in  pursuance  of  the  same 
general  purpose.  Such  representations  may  be  proved, 
although  no  property  was  obtained,  where  the  evidence  tends 
to  show  that,  at  the  time,  the  defendant  was  engaged  in  a 
fraudulent  transaction.  While  this  testimony  is  not  admissi- 
ble upon  the  question  whetl^er  the  alleged  representations  were 
made,  it  is  admissible  as  tending  to  show  a  motive  to  obtain 
the  property  in  pursuance  of  a  general  fraudulent  scheme. 
{Mayer  v.  People,  80  X.  Y.  364  ;  Shipphj  v.  People,  86  N. 
Y.  375  ;  People  v.  Everhardt,  104  N.  Y.  591 ;  People  v.  Dim- 
iok,  107  N.  Y.  13,  31.)  Therefore,  it  is  quite  obvious  that  the 
evidence  offered  by  the  prosecution  was  admissible,  imless  the 
transactions  were  so  remote  as  not  to  justify  an  inference  that 
they  took  place  in  pursuance  of  a  general  plan  or  sclieme  to 
defraud,  under  which  the  representations  set  out  in  the  indict- 
ment were  made. .  It  is  impossible,  within  the  limits  to  which 
this  opinion  should  be  confined,  to  examine  each  of  those 
transactions  in  detail.  It  is  sufficient  to  say  that  after  an 
examination  of  the  evidence  bearing  upon  them,  and  consid- 
ering tlie  circumstances  established  by  the  proof,  we  think  the 
exceptions  of  the  defendant  to  the  reception  of  that  evidence 
were  not  well  taken,  but  that  it  was  admissible  to  estabHsh  the 
motive  and  intent  of  the  defendant  and  his  confederates. 

We  are  also  of  the  opinion  tliat  the  evidence  was  sufficient 
to  justify  the  jury  in  finding  the  existence  of  a  gfeneral  con- 
spiracy between  the  defendant  and  his  confederates  as  alleged 
in  the  indictment.  A  conspiracy  may  be  proved  by  circum- 
stantial evidence,  and  parties  performing  disconnected  acts, 
-contributing  to  the  same  general  result,  may,  by  the  proof  of 
circumstances  and  their  general  connection  with  each  other, 
be  satisfactorily  shown  to  be  confederators  in  the  commission 
of  an  offense.  {Kelley  v.  People,  55  N.  Y.  565;  People  v. 
McKane,  143  N.  Y.  455.)  Considering  the  relations  which 
75 
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existed  between  tlie  various  parties  wlio  were  actors  in  the 
commission  of  this  crime,  the  circumstances  proved,  and  the 
various  acts  of  the  defendant  and  his  alleged  conspirators  in 
this  and  other  transactions  of  which  proof  was  given,  it  becomes 
manifest,  we  think,  that  the  jury  was  justified  in  finding  that 
tliey  had  consj^ired  together  for  the  commission  of  this  and 
other  similar  offenses,  and  that  the  verdict  of  the  jury  was 
abundantly  sustained  l)y  the  evidence. 

The"  contention  of  the  appellant,  that  the  evidence  of  other 
transactions  by  the  defendant  and  his  confederates  Mas  inad- 
missible, because  it  tended  to  prove  that  they  were  guilty  of 
other  crimes,  cannot  be  sustained.  It  is  well  settled  by  the 
decisions  of  this  court  that  while  evidence  of  the  cimimission 
of  one  crime  is  not  admissible  to  establish  a  party's  guilt  of 
another,  yet,  that  is  not  inadmissible  because  it  tends  to  prove 
another  crime  if  it  is  otherwise  material  and  relevant.  That 
Buch  evidence  is  admissible  where  its  purpose  is  to  show  intent 
or  guilty  knowledge,  or  where  the  transaction  proved  had 
some  relation  to  or  connection  with  the  transaction  upon 
which  the  indictment  was  based,  or  where  it  formed  a  link 
in  the  chain  of  circumstances  or  facts  which  led  up  to  tlie 
transaction  involved,  we  think  there  can  be  no  doubt  under 
the  authorities  as  tliey  exist  in  this  state.  {Peoph'  v. 
McLau(jhlin^  150  N.  Y.  386.)  This  case  clearly  falls  within 
the  excei)tions  to  the  general  rule,  and  as  the  evidence  was 
relevant  to  the  issue  it  was  not  inadmissible  simply  Ijeeause  it 
tended  to  prove  tlie  defendant  and  his  confederates  guilty  of 
other  crimes. 

Anotlier  ground  upon  which  the  appellant  urges  that  the 
judgment  should  be  reversed  is  that  "the  court  erred  in 
admitting  the  testimony  of  George  H.  Harris  under  various 
exceptions,  because  the  evidence  was  that  of  an  alleged  eon- 
federate  a  week  after  the  alleged  crime  and  conspiracy  had 
been  completed,  and  was  prejudicial  to  the  defendant."  It  is 
manifest  from  the  brief  of  the  learned  counsel  that  the  e%'i- 
dence  of  the  witness  is  regarded  by  him  as  proof  of  admissions 
by  a  confederate  made  after  the  crime  was  committed  and  the 
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conspiracy  ended.  In  otlier  words,  that  it  was  a  mere  narra- 
tive of  past  transactions.  In  this,  we  think,  he  is  in  error. 
The  evidence  was  not  of  declarations  made  by  a  conspirator 
relating  to  the  past,  but  was  proof  of  a  constituent  element  of 
the  transaction  for  which  the  defendant  was  indicted.  The 
evidence  of  the  witness  was  as  to  an  actual  transaction  which 
took  place  between  himself,  as  the  representative  of  the  com- 
plainant, and  one  of  the  defendant's  confederates,  m  regard  to. 
the  complainant's  property  during  the  existence  of  the  coix- 
spiracy.  The  rule  that  where  several  persons  are  engaged 
together  in  the  furtherance  of  a  common  illegal  design,  the 
acts  and  declarations  of  one  confederate,  made  iti  pursuance 
of  the  original  concerted  plan  and  with  reference  to  the  com- 
mon object,  are  competent  evidence  against  tlie  otliers,  though 
made  in  their  absence,  is  a  familiar  one  and  well  established 
by  the  authorities  in  this  state.  It  is  true  that  under  that 
rule  the  evidence  is  confined  to  that  which  the  rule  of  7'es 
gestm  admits,  and  excludes  narratives  of  past  transactions. 
{Apthorp  V.  Cmnstock^  2  Paige,  487 ;  People  v.  Kief^  126 
N.  Y.  061.)  But  that  principle  has  no  application  here,  as 
the  evidence  tended  to  show  that  the  conspiracy  between  the 
defendant  and  his  confederates  still  continued,  and  that  the 
act  of  the  latter,  which  was  proved,  was  a  part  of  the  general 
plan  and  scheme  of  the  conspirators.  The  evidence  was  a 
part  of  the  r^s  geatoi^  and  was  clearly  admissible. 

There  were  other  exceptions  taken  by  the  appellant  which 
have  been  examined  by  us,  but  we  have  found  none  that 
requires  further  discussion,  or  that  would  justify  an  inter- 
ference with  the  judgment. 

The  importance  of  this  case,  involving,  as  it  docs,  the  lib- 
erty of  a  citizen  on  the  one  hand  and  the  protection  of  the 
innocent  and  unwary  upon  the  other,  lias  led  us  to  a  diligent 
study  of  the  case  and  questions  so  ably  discussed  by  counsel 
for  the  respective  parties.  After  a  careful  examination  of  all 
these  questions  we  are  clearly  of  the  opinion  that  none  of 
them  presents  reversible  error.  We  think  the  indictment  was 
sufficient ;  that  the  court  had  jurisdiction ;  that  the  evidence 
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was  abundant  to  justify  the  verdict,  and  that  the  judgment 
should  be  affirmed. 

Judgment,  interlocutory  judgment  and  orders  affirmed; 
judgment  affirming  them  to  be  entered,  certified  and  remitted^ 
pursuant  to  sections  547  and  548  of  the  Code  of  Criminal 
Procedure. 

All  concur,  except  Gray,  J.,  absent. 

Judgments  and  orders  affirmed. 
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William    Cooley,   Appellant,  ^^   Elmina    E.   Lobdeli^  as 
Administratrix  of  Gibson  I^obdell,  Deceased,  Respondent. 

1.  Statute  OP  Frauds  —  Insufficient  Writing.  A  writing,  which 
does  not  express  the  consideration  and  is  so  indefinite  in  its  description  of 
the  land  that  the  intention  of  the  parties  ctmnot  be  gathered  from  it,  does 
not  express  a  contract  for  tlie  conveyance  of  land,  or  constitute  a  memo- 
randum of  such  a  contract,  within  the  requirements  of  the  SUitute  of 
Frauds. 

2.  Payment  of  Consideration  for  Land.  Payment  of  the  considera- 
tion, even  in  full,  is  not  of  itself  such  a  part  performance  as  will  justify 
a  court  of  equity  in  enforcing  a  verbal  contract  for  the  sale  of  land. 

8.  Possession.  Residence  by  a  marrierl  woman,  with  her  husband,  on 
premises  which  he  had  orally  contracted  for  a  good  consideration  to  con- 
vey to  her,  and  of  which  he  continued  in  possession  the  same  after  the 
contract  was  made  as  before,  does  not  constitute  such  a  possession  as  will 
entitle  her  to  enforce  the  contmct. 

4.  Improvements.  To  render  improvements  made  by  the  purchaser  of 
land  under  an  onil  contract  of  sale  acts  of  partial  performance  which  will 
estop  the  vendor  from  setting  up  the  Statute  of  Frauds  as  a  bar  to  the 
enforcement  of  the  contract,  they  must  be  substantial  and  permanent  in 
character,  such  as  would  not  have  been  made  except  in  reliance  upon  the 
contract,  and  the  loss  thereof  a  sacrifice  to  the  i)urchaser. 

5.  Statute  of  Llmitations.  Neither  a  change  in  the  ownership  of  a 
cause  of  action,  nor  a  subsequent  demand,  arrests  the  running  of  the  Stat- 
ute of  Limitations  after  it  has  once  commenced. 

6.  Damages  in  Lieu  of  Specific  Performance  —  Limitation  of 
Action.  An  action  for  damages  in  lieu  of  specific  performance  of  aeon- 
tract  for  the  conveyance  of  land  is  l)arred  if,  when  it  was  commenced,  the 
ten  years'  limitation  provided  for  actions  iu  equity  had  run  against  the 
cduse  of  action  for  specific  performance. 

7.  Cause  of  Action  —  Time  of  Accruing.  The  fact  that  the  vendor  in 
a  contract  for  the  sale  of  land,  on  which  the  purchaser  had  paid  the  con- 
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sideration,  has  put  it  out  of  his  power  to  perform  by  conveying  the  prop- 
erty to  a  third  person,  does  not  change  the  cause  of  action  for  recovery  of 
the  value  of  the  property  in  lieu  of  specific  performance  into  one  for 
money  had  and  received  so  that  it  can  be  deemed  not  to  have  accrued 
until  the  sale  to  the  third  person. 

Cooley  V.  Lobdell,  82  Hun,  98,  affirmed. 

(Argued  June  24,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
December  15,  1894,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  nonsuit  granted  at  Circuit. 

The  nature  of  tlie  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A,  D.  Wales  for  appellant.  The  parol  contract  between 
Olive  Y.  Lobdell  and  Gideon,  her  husband,  was  taken  out  of 
the  Statute  of  Frauds  by  a  part  performance,  and  became  an 
enforceable  obligation.  {Smith  v.  Smithy  125  N.  Y.  224 ; 
Dunck^l  V.  Dunckel^  141  N.  Y.  427 ;  Oodine  v.  Kidd^  64 
Hun,  585  ;  Matthews  v.  Matthews,  62  Ilun,  110;  133  N.  Y. 
679 ;  Van  Epps  v.  Clock,  25  N.  Y.  S.  E.  899 ;  Kenyan  v. 
Toulen,  53  Hun,  591 ;  Dill  v.  Harbeok,  17  N.  Y.  S.  E.  607 ; 
Dunckel  v.  Dunckel,  56  Hun,  26 ;  Wood  v.  Bale,  96  N.  Y. 
414 ;  Piper  v.  Hoard,  107  N.  Y.  73.)  Part  performance  in 
equity  gives  the  equitable  vendee  under  our  Statute  of  Frauds 
an  existing  legal  right  under  contract  to  the  same  extent  as 
thougli  a  written  contract  of  the  same  import  as  the  parol  one 
existed.  (4  E.  S.  [8th  ed.]  2599,  §  10;  Pom.  Eq.  Juris.  80, 
§§  96,  102 ;  Pom.  on  Eem.  79,  §  67 ;  Eiiidge  v.  Baker,  57  N. 
Y.  215;  2  Story  on  Cont.  §  885 ;  Hudson  v.  Caryl,  44  X.  Y. 
553  ;  Parker  v.  Laney,  58  N.  Y.  469  ;  Matthews  v.  Matthews, 
133  N.  Y.  679.)  The  parol  contract  was  taken  out  of  the 
Statute  of  Frauds  by  the  letter  of  Gideon  Lobdell  to  his  wife. 
(Wood  on  Stat,  of  Frauds,  680,  §  353 ;  Fry  on  Spec.  Perf. 
§  411 ;  Webster  v.  Webster,  27  L.  J.  Ch.  115 ;  Baubitschek  v. 
Blank,  80  X.  Y.  478.)  The  cause  of  action  to  recover  the  pro- 
ceeds of  Gideon  Lobdell's  sale  of  the  lands  in  1887  had  not  out- 
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lawed  when  this  action  was  begun.  {Ilulhert  v.  Clark^  128  N. 
Y.  295  ;  Johnson  v.  A,  cfe  S,  R,  R,  Co,,  54  N.  Y.  416  ;  Walter- 
mire  V.  Westover,  14  N.  Y.  16  ;  Sands  v.  SL  John,  36  Barb.  628 ; 
Baldv)in  v.  Martin,  11  Abb.  Pr.  [X.  S.]  9;  Jones  v.  J^i^r- 
c/tants^  Bank,  4  Robt.  227;  Kirhman  v.  Philips,  7  Heisk. 
222;  Nearing  v.  Brown,  10  N.  Y.  S.  R.  637.)  Independent 
of  all  the  foregoing  considerations,  no  canse  of  action  to 
recover  these  lands  or  money  existed  in  behalf  of  any  party 
until  after  the  death  of  Gideon  Lobdell,  he  being  a  tenant  by 
curtesy  of  his  wife's  lands.  {Dunning  v.  O.  Nat.  Bank,  61 
N.  Y.  498 ;  Bucklin  v.  Ford,  5  Barb.  395 ;  Angell  on  Lim. 
§§  54,  62 ;  Davis  v.  Garr,  6  N.  Y.  124 ;  Jennings  v.  Jones, 
2  Redf.  95  ;  Dodge  v.  Gallatin,  130  N.  Y.  132 ;  Jackson  v, 
SGhoonfaaker,'^3o\\\\\i.  390 ;  Canstantine-  v.  Va7i  Winkle,  6  Hill, 
177  ;  Jackson  v.  Johnson,  5  Cow.  75  ;  Jackson  v.  Cairns,  20 
Johns.  301.)  Olive  Cooley  l^obdell  fully  paid  for  the  land 
under  an  agreement  that  she  should  have  a  deed.  The  land 
was  staked  off  and  set  apart.  She  entered  into  possession  and 
put  on  improvements  to  the  extent  of  $2,500.  Among  the 
other  improvements  was  a  dwelling  house  for  the  occupation 
of  her  husband  and  herself.  This  made  her  the  i-eal  owner, 
though  the  formal  deed  was  not  executed  and  delivered  to 
her.  She  still  owned  the  land  when  she  died.  It  passed  to 
her  father  as  her  only  heir,  {llaughioout  v.  Murphy,  22  X. 
J.  Eq.  546;  Roherts  v.  Ely,  113  N.  Y.  128;  McBurney  v. 
Welbnafi,  42  Barb.  390;  Dodge  v.  Welhnan,  1  Abb.  Ct. 
App.  Dec.  512 ;  Traphagen  v.  Traphagen,  40  Barb.  537 ; 
Lowry  V.  Tew,  3  Barb.  Ch.  407;  Kelly  v.  Potter,  16  N.  Y. 
Supp.  446.) 

David  II,  Carver  for  respondent.  The  claimed  contract 
for  the  sale  of  the  land  was  not  in  writing  and  was  void  by 
the  Statute  of  Frauds.  (3  R.  S.  [7th  ed.]  2326,  2327 ;  Whee- 
Itr  V.  Reynolds,  Qk]  X.  Y.  236 ;  Wright  v.  Weeks,  25  K  Y. 
161 ;  Marie  v.  Garrison,  13  Abb.  [N.  C.J  210  ;  Glass  v. 
Ilidhert,  102  Ma^s.  35  ;  Story's  Eq.  Juris.  §  759 ;  Adams' 
Eq.  Juris.  210,  214;   Lohdell   v.   Lobdell,  36  N.  Y.  332; 
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Thoiiipwn  V.  Simpson^  12S  N.  Y.  270;  People  ex  rel,  v. 
Trustees^  21  Hun,  184;  Rhodes  v.  Rhodes,  3  Saiidf.  Ch. 
279;  Ilaight  v.  Child,  34  Barb.  186:  Winchell  v.  WhicheU, 
100  N.  Y.  163  ;  Miller  v.  Ball,  64  N.  Y.  292.)  The  claimed 
cause  of  action  is  barred  by  t!ie  Statute  of  Limitations.  .  (Code 
Civ.  Pro.  §§  382,  388,  408  ;  Bruce  v.  Tillson,  25  N.  Y.  194; 
McCotter  v.  Lawrence,  4  Hun,  107 ;  1  Wood  on  Lim.  [2d  ed.] 
§  6  ;  DeGroff  v.  Terpenning,  14  Hun,  307 ;  Wi?ichdl  v. 
Winchell,  100  N.  Y.  164 ;  Peters  v.  Delaplaine,  49  N.  Y. 
362.)  Plaintiff,  by  his  conduct,  is  estopped  from  prosecuting 
the  claim  souglit  to  be  established  in  this  action.  {Thompson 
V.  Simpson,  128  N.  Y.  271.)  Plaintiff  is  not  entitled  to 
recover  the  claim  made  by  him  in  this  action  until  a  court  of 
equity  has  decreed  a  specific  performance  of  the  contract. 
Such  decree  cannot  be  obtained  in  an  action  at  law.  {Mai- 
thews  V.  Matthews,  133  N.  Y.  679.) 

Vanx,  J.  In  the  fall  of  1874  a  verbal  agreement  was 
made  between  Gideon  Lobdell  and  Olive,  his  wife,  whereby 
she  was  to  lend  him  enough  money  to  build  a  house  on  a  part 
of  his  farm,  and  in  consideration  thereof  he  was  to  convey  to 
her  sixty  acres  off  the  western  end,  including  the  land  on 
which  the  house  was  to  be  erected.  It  was  a  part  of  the 
arrangement  that  he  was  to  convey  as  soon  as  the  house  was 
completed,  and  that  he  Avas  to  work  the  farm  and  have  the 
proceeds,  but  was  to  pay  off  a  mortgage  on  the  land.  In 
1875,  under  this  arrangement,  he  received  from  her  about 
$4,000,  and  in  1876  he  erected  the  house  as  agreed  at  an 
expense  of  82,600.  In  September  of  tliat  year  they  moved 
into  it,  and  at  about  that  tinie  stakes  were  set  to  mark  the 
division  line  between  the  sixty  acres  and  the  rest  of  the  farm. 
They  occupied  the  house  until  April,  18S0,  when  they  moved 
away  and  she  never"  returned  to  the  house  or  farm.  She  died 
intestate  in  August,  1882,  leaving  the  plaintiff,  her  father,  as 
her  sole  heir  at  law,  her  only  child  by  her  said  husband  having 
died  in  1878.  The  sixty  acres  were  never  conveyed  to  her, 
although  she  asked  for  a  deed  as  early  as  February,  1877, 
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when  Mr.  Lobdell  promised  to  give  her  one  just  as  he  had 
agreed  to,  and  stated  that  he  had  been  too  busy  to  attend  to 
it.  She  made  no  improvements  upon  the  property  except  to 
set  out  a  little  shrubbery  and  some  flowers  to  ornament  the 
yard  and  a  few  pie  plant  roots  for  domestic  use.  He  gave  her  no 
written  promise  other  than  to  write  her  a  letter,  in  August,  18S0, 
when  they  were  apparently  living  apart  from  each  other,  in 
which  he  said  that  if  she  would  come  back  to  him  he  would 
surely  do  as  he  had  agreed,  adding :  "  I  will  give  you  a  deed  of 
the  sixty  acres."  She  returned  to  him  the  next  day.  In  1S79 
he  sold  three  acres  of  the  land  in  question  for  $750,  and  his  wife 
united  in  the  deed.  He  sold  the  rest  in  1SS7  and  1888,  and 
died  intestate  in  January,  1892.  This  action  was  commenced 
in  Noveml)er,  1893,  against  his  pei-sonal  representative  by  her 
sole  heir  at  law  to  recover  the  sum  of  $4,500,  which  was  the 
value  of  the  house  and  the  sixty  acres,  and  interest  from 
January  1,1892,  as  "substituted  damages"  resulting  from 
the  failure  of  Mr.  Lobdell  to  perform  his  oral  contract  to  con- 
vey said  premises. 

The  defendant,  among  other  defenses,  pleaded  the  Statute 
of  Frauds  and  the  Statute  of  Limitations,  alleging  in  separate 
counts  both  six  and  ten  years  as  the  period  of  limitation. 

The  plaintiff  can  take  nothing  on  account  of  the  letter, 
because  it  fails  to  satisfy  the  statute  by  expressing  the  con- 
sideration, and  is  so  indefinite  in  its  description  of  the  land 
that  the  intention  of  the  parties  caimot  be  gathered  from  it. 
The  statute  requires  the  contract  or  some  note  or  memorandum 
thereof  to  be  in  writing,  and  a  writing  cannot  be  a  memoran- 
dum of  a  contract  unless  it  contains  the  substance  of  a  com- 
plete agreement,  so  that  the  full  intention  of  the  parties  can 
be  ascertained  from  it  alone  without  recourse  to  parol  evi- 
dence. {Odell  V.  Montross^  ^^  N.  Y.  499,  506;  WjnghtY, 
Weel'8,  25  N.  Y.  153,  161;  2  Kent's  Com.  [12th  ed.]  511; 
Browne  on  Statute  of  Frauds  [5th  ed.],  §  371.) 

The  plaintiff,  however,  claims  that  he  is  entitled  to  relief 
because  equity  will  at  all  times  lend  its  aid  to  defeat  a  fraud, 
notwithstanding  the  Statute  of  Frauds,  and  he  insists  that 
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Mrs.  Lobdell  did  certain  acts  in  part  performance,  or  upon  tlie 
faith  of  the  oral  agreeinent,  with  the  knowledge  and  consent 
of  her  husband,  so  that  repudiation  by  him  or  his  representa- 
tives would  be  such  a  fraud  upon  her,  or  her  successors,  as 
within  well-established  rules  to  require  the  intervention  of  a 
court  of  equity  to  prevent  it.  The  acts  thus  relied  upon  are 
payment  of  the  consideration  in  full,  possession  of  the  prem- 
ises and  the  making  of  improvements  thereon. 

The  payment  of  the  consideration  alone  is  not  enough, 
although  learned  judges  differ  as  to  the  reason  for  the  rule. 
It  is  argued  b^  some  that  as  the  statute  makes  payment  of 
part  of  the  purchase  money  sufficient  to  sustain  a  verbal  con- 
tract to  sell  goods  at  the  price  of  fifty  dollars  or  more,  and 
yet  does  not  make  payment  of  the  purchase  price  wholly  or 
in  part  suflScient  in  the  case  of  a  verbal  contract  to  sell  lands, 
the  presumption  is  that  the  legislature  intended  that  the  latter 
case  should  not  be  exempt  from  the  operation  of  the  statute. 
The  more  generally  accepted,  and  on  the  whole  more  satisfac- 
tory reason,  however,  is  that  as  the  purchase  money  can  be 
recovered  back  in  an  action  at  law  and  the  parties  thus 
restored  to  their  original  position,  the  party  paying  is  not 
injured,  no  fraud  is  perpetrated  upon  him  by  refusal  to  con- 
vey, and  there  is  no  occasion  for  a  resort  to  equity.  But, 
whatever  may  be  the  reason  for  the  rule,  as  said  by  a  recent 
author,  "  by  an  unbroken  current  of  authorities,  running 
through  many  years,  it  is  settled  too  firmly  for  question  that 
payment,  even  to  the  whole  amount  of  the  purchase  money, 
is  not  to  be  deemed  such  part  performance  as  to  justify  a 
court  of  equity  in  enforcing  the  contract."  (Browne  on  Statute 
of  Frauds  [5th  ed.],  §  461.  See,  also,  Whiehell  v.  Winchell^ 
100  K  Y.  159,  163  ;  Miller  v.  Ball,  64  N.  Y.  292.) 

Although  Mrs..  Lobdell  resided  on  the  premises,  she  was 
never  in  notorious  or  exclusive  possession,  delivered  or  assumed 
pursuant  to  the  contract,  for  she  simply  lived  there  with  her 
husband,  who  continued  in  possession  the  same  after  the  parol 
contract  was  made  as  before.  There  was  no  delivery  by  him 
76 
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or  entry  by  lier,  and  no  new  act  or  change  of  j)Osition  by 
either.  She  was  never  open  to  an  action  of  trespass.  His 
original  possession  continued  until  after  she  left  the  place,  and 
he  sold  it  in  part  with  her  consent.  Indeed,  the  contract  itself 
provided  that  he  was  to  remain  in  possession  until  the  mort- 
gage was  paid,  and  this  carried  it  beyond  the  period  of  her 
residence  upon  the  farm. 

While  the  making  of  improvements  is  not  a  partial  perform- 
ance of  the  contract,  for  convenience  it  is  usually  classified  as 
such,  and  when  they  are  made  in  reliance  upon  the  oral  agree- 
ment, with  the  acquiescence  of  the  vendor,  and  are  of  a  sub- 
stantial nature,  they  are  so  connected  with  the  subject-matter 
of  the  contract,  and  a  refusal  by  him  to  perform  is  so  unjust 
that  the  courts  hold  him  estopped  fiom  setting  up  the  statute. 
Like  all  acts  of  part  performance,  the  improvements  must  be 
such  as  would  not  have  been  made  except  in  reliance  on  the 
contract.  They  must  be  substantial  and  permanent  in  char- 
acter and  the  loss  tliereof  a  sacrifice  to  the  purchaser.  It  is 
obvious  that  the  improvements  in  question,  if  they  can  prop- 
erly be  called  such,  do  not  come  within  the  rule.  They  were 
of  trifling  value,  and  were  such  as  all  farmers'  wives  make 
upon  their  husbands'  premises  in  order  to  gratify  their  ttuste 
or  improve  their  table.  There  is  nothing  to  warrant  the 
belief  that  they  would  not  liave  been  made  if  there  had  been 
no  contract,  and,  hence,  evidence  of  fraud,  which  is  the  bavsis 
of  etjuity  interference,  is  wholly  wanting.  The  case,  there- 
fore, stands  simply  upon  payment  of  the  consideration,  which, 
as  we  have  seen,  is  not  enough  without  possession,  permanent 
improvements,  or  evidence  of  further  performance  of  some 
kind.     {DuncM  v.  Dunckel,  141  X.  Y.  427,  435.) 

From  the  fall  of  ISTC),  when  the  house  was  completed  and 
the  cause  of  action  for  specific  performance  accrued,  until 
Koveml)er,  1893,  when  this  action  was  commenced,  the  period 
of  twelve  years  had  ela])sed,  or  more  than  enough  to  brin«j 
the  case  within  the  limitation  provided  for  actions  in  equity. 
The  action  for  specific  performance  was,  therefore,  outlawed 
when  this  suit  wa«  begun,  for  a  change  in  the  ownership  of  a 
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cause  of  action  does  not  arrest  the  running  of  the  statute  after 
it  lias  once  commenced  {Bucliin  v.  Bucklin^  1  Abb.  Ct, 
App.  Dec.  242,  251);  nor  does  a  subsequent  demand  have  that 
effect  by  creating  a  new  cause  of  action,  or  otherwise.  {Bruce 
V.  Tilsan^  25  N.  Y.  194.)  An  action  to  recover  damages  in 
lien  of  specific  performance  lies  not  at  law  but  in  equity,  for 
the  right  to  such  damages  depends  upon  the  right  to  specific 
performance,  and  is  not  available  until  the  latter  is  established. 
As  was  said  in  Matthews  v.  Matthews  (133  N.  Y.  679,  682), 
"  Until  the  court  first  determined  that  the  action  was  in  equity, 
and  second,  that  the  plaintiff  was  entitled  to  a  specific  per- 
formance the  substituted  damages  founded  upon  the  value  of 
the  property  could  not  be  awarded." 

It  is,  however,  insisted  tliat  the  cause  of  action  here  sued 
upon  is  for  money  had  and  received,  and  that  it  did  not  accrue 
until  the  property  was  sold.  The  sale  of  the  property  did  not 
create  a  new  cause  of  action,  but  simply  changed  the  form  of 
relief  to  which  the  purchaser  might  otherwise  have  been  enti- 
tled. As  specific  performance  was  no  longer  possible  after 
the  vendor  had  put  it  out  of  his  power  to  perform  by  convey- 
ing the  property  to  a  third  person,  the  purchaser  became 
entitled  to  the  value  of  the  property  as  substituted  damages, 
provided  she  established  the  contract  and  her  right  to  a  con- 
veyance. The  fact  that  the  vender  could  not  give  a  good 
title  did  not  affect  the  cause  of  action,  nor  relieve  tlie  pur- 
chaser from  the  necessity  of  showing  herself  entitled  to  spe- 
cific performance.  Its  only  effect  is  to  vary  the  decree  by 
substituting  compensation  in  lieu  of  specific  performance,  after 
that  cause  of  action  has  been  made  out.  As  was  said  by  Chief 
Judge  Church  in  Peters  v.  Deleplaine  (49  K.  Y.  362,  369) : 
"The  law  giving  the  purchaser  an  imnlediate  action,  it  is  no 
answer  to  the  claim  that  the  Statute  of  Limitations  then  com- 
menced running,  that  the  form  of  the  relief  which  he  could 
then  have  had  was  not  precisely  the  same  as  that  now  attainable. 
The  action,  the  cause  of  action,  and  the  substance  of  the  relief 
are  in  all  respects  the  same,  and  the  cause  of  action  was  as 
perfect,  and  the  remedy,  in  substance,  which  could  have  been 
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had  was  as  complete  at  the  time  of  tlie  refusal  of  the  vendor 
to  convey  as  it  was     *     *     *     fourteen  years  thereafter." 

We  think,  therefore,  that  the  defense  founded  on  the  Stat- 
ute of  Limitations,  as  well  as  that  based  on  the  Statute  of 
Frauds,  was  conclusively  established,  and  that  the  complaint 
was  properly  dismissed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent,  and  MAstiN,  J.,  not 
sitting. 

Judgment  affirmed. / 


Charles  E.  Hadcock,  as  Executor  of  Emmanuel  Hadcock, 
Deceased,  Respondent,  v.  Luman  Osmer,  Appellant. 

1.  Actionable  Fraud  —  Representation  without  Knowledge. 
Where  a  party  represents  a  material  fact  to  be  true  to  his  personal  knowl- 
edge, as  distinguished  from  belief  or  opinion,  when  he  does  not  know 
whether  it  is  true  or  not  and  it  is  actually  untrue,  he  is  guilty  of  false- 
hood, even  if  he  believes  it  to  be  true;  and  if  the  statement  is  thus  made 
with  the  intention  that  it  shall  be  acted  upon  by  another,  who  does  so  act 
upon  it  to  his  injury,  the  result  is  actionable  fmud. 

2.  General  Recommendation  of  Credit  —  Action  for  Deceit.  A 
written  recommendation  of  credit,  addressed  simply  to  a  surname  pre- 
ceded by  "Mr.,"  and  stating  as  a  fact  that  the  person  recommended  is 
solvent,  when  the  writer  does  not  know  whether  the  statement  is  true  and 
it  is  actually  false,  will  justify  any  man  of  such  surname  in  acting  upon 
the  recommendation,  when  delivered  to  him  with  the  apparent  authority 
of  the  writer,  in  the  absence  of  any  direction  from  the  latter  as  to  which 
one  of  the  name  it  shall  be  given  to;  and,  if  acted  upon  by  such  person 
to  his  injury,  it  will  support  an  action  for  deceit. 

Hadcock  v.  Osmer,  4  A  pp.  Div.  435,  affirmed, 

(Submitted  June  25,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Stipreme  Court  in  the  fourth  judicial  department,  entered 
April  27,  1896,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Watson  M.  Rogers  for  appellant.  Proof  of  fraud  was 
wholly  wanting,  and  the  court  should  have  nonsuited  the 
plaintiff  as  requested.  (Starr  v.  Peck^  1  Hill,  270 ;  2  Pare, 
on  Cont.  [5th  ed.]  784;  Hewlett  v.  S.  C.  S,  Co,,  84  Hun, 
248;  Marsh  v.  Falker,  40  N.  Y.  562;  Shidtz  v.  Iloag- 
land,  85  N.  Y.  464 ;  Constant  v.  University  of  Rochester, 
133  N.  Y.  640.)  There  can  be  no  recovery  without  fraud. 
(Kountze  v.  Kennedy,  147  N.  Y.  124;  Ilotchhins  v.  T,  Nat. 
Bank,  127  N.  Y.  337  ;  Brackett  v.  Griswold,  112  N.  Y.467; 
Heinenway  v.  Keeler,  88  Hun,  405  ;  2  Greenl.  on  Ev.  §  230 ; 
2  Kent's  Goinin.  490  ;  Stitt  v.  Little,  63  N.  Y.  427  ;  Duffany 
V.  Ferguson,  QQ  N.  Y.  482  ;  2  Addison  on  Torts,  §  1175  ; 
Wakeman  v.  Dalley,  51  K.  Y,  33  ;  Gordon  v.  Butler,  105 
U.  S.  553.)  There  was  no  representation  made  to  Emmanuel 
Hadcock.  (Cooley  on  Torts,  493,  494.)  The  plaintiff's  testa- 
tor elected  to  sue  on  contract  and  thereby  waived  his  action 
for  deceit.  {Brovjn  v.  Mayor,  etc.,  QQ  N.  Y.  385  ;  Terry  v. 
Mungei\  121  X.  Y.  161.)  The  cause  of  action  did  not  sur- 
vive. (Moore  v.  Noble,  53  Barb.  425  ;  Tooker  v.  Arnoux,  76 
N.  Y.  397 ;  Truesdell  v.  Bourke,  145  N.  Y.  612 ;  Zahriskie 
V.  Smith,  13  X.  Y.  323  ;  Ilegerich  v.  Keddie,  99  N.  Y.  258  \ 
Lamphere  v.  Hall,  26  How.  Pr.  509  ;  Graves  v.  Spier,  58 
Barb.  349  ;  Holsman  v.  St,  John,  90  N.  Y.  461 ;  Beach's  Eq. 
Juris.  §  322.) 

Henry  Purcell  for  respondent.  By  the  facts  proved  all 
the  essential  elements  of  deceit  and  fraud  were  made  out. 
{Marsh  v.  Falker,  40  X.  Y.  567 ;  Meyer  v.  Arnidon,  45  N. 
Y,  169  ;  Wakeman  v.  Dalley,  51  X.  Y.  27 ;  Morgan  v. 
Skiddy,  62  X.  Y.  319  ;  Rothschild  v.  Mack,  115  X.  Y.  1-7 ; 
Kountze  v.  Kennedy,  147  X.  Y.  124;  Morse  v.  Dearborn, 
109  Mass.  93 ;  aS/zi^'^^A  v.  Riclmrds,  13  Pet.  26 ;  tW/>6r  v. 
Schlesinger,  111  U.  S.  148;  5  Am.  &  Eng.  Ency.  of  Law, 
320-324 ;  1  Bigelow  on  Fraud,  474,  481,  514,  515  ;  C.  F.  Co. 
V.  Moffatt,  147  Mass.  403.)  The  representation  was  made  to 
Emmanuel  Hadcock.  {Allen  v.  Addington,  7  Wend.  9  ;  11 
Wend.  374;  Eaton,  C,  cfc  B,  Co,  v.  Avery,  83  X.  Y.  31  ;. 
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ITelli/  V.  Gould,  18  N.  Y.  Supp.  349.)  There  was  conflicting 
evidence  given  on  the  trial  from  which  diverse  inferences 
might  be  drawn,  and  the  Appellate  Division  having  affirmed 
the  judgment  below  this  court  will  not  and  cannot  review  the 
facts  of  the  case.  (Code  Civ.  Pro.  §  1337;  Kingdand\, 
Marray,  133  N.  Y.  170  ;  Morgan,  v.  Skidniore^  3  Abb.  [N. 
C]  92.)  The  cause  of  action  survived.  {Fried  v.  N,  T.  C. 
li.  li,  Co.,  25  How.  Pr.  285  ;  Bond  v.  Smith,  4  Hun,  48; 
Ilatght  V.  Hayt,  19  X.  Y.  464;  Byxhie  v.   Wood,  24  X.  Y. 

607  ;  Cre!gin  v.  B,  C,  T,  R,  R,  Co,,  75  X.  Y.  192 ;  Bracketi 
Grlswold,  103  X.  Y.  425 ;  Lyon  v.  Park,  111  X.  Y.  350; 
Redf.  Sur.  Pr.  [5th  ed.]  434;  Moor^  v.  McKinstry,  37  Hun, 
19*;  Code  Civ.  Pro.  §§  1910,  3343.)  Because  the  defendant 
testified  lie  believed  at  the  time  he  made  the  representation 
that  the  Browns  were  good,  he  being  a  partj'  and  interested, 
the  jury  were  not  bound   to   believe   him.     [Kavana^h  v. 

Wilson,  70  X.  Y.  177 ;  Elwood  v.  IF.  U.  T.  Co.,  45  X.  Y. 
549  ;  Wohlfahrt  v.  Beekert,  92  X".  Y.  490 ;  Canajoharie  iV. 
Bank  v.  Diefendorf,  123  X".  Y.  191.) 

Vann,  J.  Prior  to  the  fifteenth  of  September,  1888, 
Deloss  Brown,  as  principal,  and  Joseph  Brown,  as  surety,  were 
indebted  to  the  defendant  on  a  past-due  note  for  over  $300 
and  payment  thereof  had  repeatedly  been  demanded.  After 
trying  in  vain  to  borrow  money  to  pay  the  note,  Deloss  told 
the  defendant  that  he  did  not  know  wiiere  they  could  get  it, 
and  asked  if  he  mnst  have  it.  The  defendant  said  yes,  and, 
upon  being  further  asked  by  Deloss  where  the  money  could 
be  had,  recommended  him  to  call  on  one  Benjamin  Hadcock. 
He  did  so  and  was  told  by  Benjamin  that  he  could  not  lend 
the  money,  but  that  his  brother  Emmanuel,  who  was  stopping 
with  him,  could  let  him  have  it.  Deloss  reported  to  the  / 
defendant  that  he  thought  he  could  get  the  money  of  "  the 
Hadcocks,"  and  that  they  would  let  him  have  it  "  sometime  in 
October."  When  the  time  came  around,  the  Messrs.  Brown 
started  to  see  if  they  could  get  the  money  of  Emmanuel  Had- 
cock, but  first  went  to  the  defendant  and  asked  him  to  go  along. 
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He  said  tliat  he  could  not,  when  Deloss  declared  there  was  no 
use  of  their  going  alone,  and  thereupon  the  defendant  wrote 
and  delivered  to  the  Browns  a  paper,  of  which  tlie  following 
is  a  copy :  "  Mr.  IIadcock :  The  Browns  are  good  for  what 
money  you  let  them  have."  [Signed.]  '  L.  Osmer."  The 
Iladcocks  did  not  know  the  Browns,  but,  as  they  knew  the 
defendant,  on  the  strength  of  this  paper  Emmanuel  IIadcock 
lent  them  $400,  taking  their  note  therefor,  and  on  the  same 
day  they  used  the  most  of  the  money  to  pay  their  debt  to  the 
defendant.  Both  of  the  Browns  were  insolvent  at  this  time, 
and  while  the  defendant  may  have  believed  they  were  good, 
he  did  not  know  whether  they  were  good  or  not  and  did  not 
try  to  find  out.  Upon  the  trial  of  this  action,  which  was 
brought  to  recover  damages  for  false  representations  by  means 
of  said  paper,  there  was  but  slight  dispute  as  to  the  represen- 
tations, their  falsity  or  tlie  injury  resulting  therefrom,  but  the 
defendant  insisted  that  as  he  did  not  know  that  his  representa- 
tions were  false,  there  could  be  no  recovery  against  him. 
Through  his  counsel,  he  asked  the  trial  court  to  charge  the 
jury  ''  that  there  can  be  no  recovery  in  an  action  of  deceit 
unless  it  appears  that  the  defendant  made  the  representations, 
knowing  them  to  be  false,  with  intent  to  deceive  and  tliat  the 
plaintiff  suffered  damages  in  consequence  thereof."  The 
court  refused  to  so  charge,  except  with  the  modification  "  that 
if  he  made  the  statement  that  they  were  good,  as  a  fact,  not  as 
an  opinion,  without  knowning  whether  it  was  true  or  not,  then 
it  was  false  in  the  sense  that  he  made  a  statement  of  fact  as 
thoughjie  knew  it  to  be  true,  which  he  did  not  know  to  be 
true.  '-^  That,  together  with  what  I  have  already  said  in  my 
charge  in  regard  to  it,  will  enable  the  jury  to  understand  what 
I  mean."  Exception  was  taken  to  the  refusal  to  charge  as 
requested  and  to  the  charge  as  made.  In  the  body  of  the 
charge,  the  court  after  instructing  the  jury  as  to  the  differ- 
ence between  the  assertion  of  a  fact  and  the  expression  of  an 
opinion,  told  them  in  substance  that  if  the  defendant  made 
the  representation,  either  knowing  it  to  be  untrue,  or,  without 
knowing  whether  it  was  untrue  or  not,  stating  it  as  an  exist- 
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ing  fact,  intending  that  it  should  be  taken  and  acted  upon  as 
sucli,  tliey  might  infer  an  intent  to  defraud ;  "  because,"  as 
the  court  continued,  "  a  man  has  no  right  to  state  a  tiling  as  a 
fact,  which  misleads  the  other  party  to  his  damage,  unless  he 
knows  whether  it  is  true  or  untrue ;  and  if  he  states  it,  know- 
ing and  understanding  that  he  does  not  know  whether  it  is 
true  or  not,  he  just  as  much  misleads  the  other  man  as  though 
he  stated  it  with  the  knowledge  that  it  was  untrue." 
^  An  action  to  recover  damages  for  deceit  cannot  be  main- 
tained without  proof  of  fraud  as  well  as  injury.     Actionable 
deceit  cannot   be  practiced  without  an  actual   intention   to 
deceive,  resulting  in  actual  deception  and  consequent  loss. 
But  while  there  must  be  a  furtive  intent,  it  may  exist  w4ien 
one  asserts  a  thing  to  be  true  w^iich  he  does  not  know  to  be 
true,  as  it  is  a  fraud  to  affirm  positive  knowledge  of  that  w-hich 
one  does  not  positively  know.    Where  a  party  represents  a  mate- 
rial fact  to  be  true  to  his  personal  knowledge,  as  distinguished 
from  belief  or  opinion,  when  he  does  not  know  whether  it  is 
true  or  not  and  it  is  actually  untrue,  he  is  guilty  of  falsehood, 
even  if  he  believes  it  to  be  true,  and  if  the  statement  is  thus 
made  with    the   intention   that   it   shall    be   acted   upon    by 
another,  who  does  so  act  upon  it  to  his  injury,  the  result  is 
actionable  fraud. »  {Kountze  v.  Kennedy^  147  N.  Y.  124, 130; 
Rothschild  V.  Mack,  115  N.  Y.  1,  7 ;  Marsh  v.  Falker,  40  N. 
Y.  562,  573 ;  Bennett  v.  Judson,  21  N.  Y.  238  ;  Addison  on 
Torts,  1007 ;  1  Bigelow  on  Fraud,  514.)     Such  seems  to  be 
the  case  now  before  us,  as  the  facts  are  presumed  to  have  been 
found  by  the  jury.     The  plaintiff's  testator  did  not  ask  for 
^information  in  regard  to  tlie  solvency  of  those  who  wished  to 
borrow  money  of  him,  but  the  defendant  volunteered  to  give 
it.     He  was  interested  in  the  result  of  the  loan,  for  the  bulk 
of  the  proceeds  was  for  his  benefit.     On  being  told  that  the 
loan  would  not  be  made  without  his  presence,  he  armed  the 
proposed  borrowers  with  a  written  statement  over  his  own 
signature,  containing  a  positive  assertion  of  a  material  fact, 
w^ith  the  intention  that  it  should  be  acted  upon  and  should 
induce  the  loan  of  the  money.     Yet  he  did  not  know  the 
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assertion,  thus  positively  made  for  such  an  important  purpose, 
to  be  true,  and  he  did  not  investigate  or  seek  to  discover 
whetlier  it  was  true  or  not,  altliough  he  Imd  dealt  some  with 
the  Browns  and  had  some  information  as  to  their  circum- 
stances.    He  intended,  as  the  jury  has  found  upon  sufficient 
evidence,  that  the  lender  should  understand  him  as  communi- 
cating his  actual  knowledge-  and  not  as  expressing  his  opin- 
ion, judgment  or  belief.  '^Knowing  that  he  did  not  knowj*^ 
what  he  said  he  did,  and  what  he  intended  to  cause  another  to 
believe  he  did,  he  took  the  responsibility  of  its  truth,  and 
honesty  of  belief  in  the  supposed  fact,  under  such  circum- 
stances, caiyiot  relieve  him  from  the  imputation  of  falsehood/ 
and  fraud.     As  was  siiid  by  Judge  Peckham,  in  Rothschild  v.  \ 
Mack  {mprd)\  "lie  either  knew  or  he  did  not  know  of  the 
financial  condition  of    the  makers  of  the  note.     If    he  did 
know  it,  then  he  knew  that  the  note,  as  to  both  makers  and 
indorsers,  was  without  value.     If  he  did  not  know  its  condi- 
tion, he  yet  assumed  to  have  actual  knowledge  of  the  truth  of 
liis  statement.     *     *     *     He  certainly  meant  to  convey  the 
impression  of  actual  knowledge  of  the  truth  of  the  representa- 
tions he  made  as  to  the  value  of  the  note,  and  he  either  knew 
such  representations  were  false  or  else  he  was  conscious  that  he 
had  no  actual  knowledge  while  assuming  to  have  it  and  intend- 
ing to  convey  such  impression.    If  damage  ensue  this  makes  an 
actionable  fraudulent  representation."     The  language  of  Chief 
Judge  Andrews,  in  Kountze  v.  Kennedy  {8upra\  is  equally 
applicable  :  "  One  who  falsely  asserts  a  material  fact,  suscepti- 
ble of  accurate  knowledge,  to  be  true  of  his  own  knowledge,  and 
thereby  induces  another  to  act  upon  the  fact  represented  to  his 
prejudice,  commits  a  fraud  which  will  sustain  an  action  for 
deceit.     This  is  not  an  exception  to,  but  an  application  of  the 
principle  that  actual  fraud  must  be  shown  to  sustain  such  an 
action.     The   purpose   of    the   party  asserting    his  personal 
knowledge  is  to  induce  belief  in  the  fact  represented,  and  if 
lie  has  no  knowledge,  and  the  fact  is  one  upon  which  special 
knowledge  can  be   predicated,  the   inference  of   fraudulent 
intent  in  the  absence  of  explanation  naturally  results."    The 
77 
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mle  is  the  same  in  other  states  and  in  England.  Thus,  in 
Chatham  Furnace  Co.  v.  Moffatt  (147  Mass.  403)  the  court 
fiaid  :  "  The  charge  of  fraudulent  intent,  in  an  action  for  deceit, 
may  be  maintained  by  proof  of  a  statement  raade,*^a8  of  the 
party's  own  knowledge,  which  is  false,  provided^  tlie  thing 
stated  is  not  merely  matter  of  opinion,  estimate  or  judgment, 
but  is  susceptible  of  actual  knowledge,  and  in  such  case  it  is 
not  necessary  to  make  any  further  proof  of  an  actual  intent  to 
deceive.  The  fraud  consists  in  stating  that  the  party  knows 
the  thing  to  exist,  when  he  does  not  know  it  to  exist,  and  if  he 
does  not  know  it  to  exist  he  must  ordinarily  be  deemed  to 
know  that  he  does  not.  Forgetf ulness  of  its  existence  after  a 
fonner  knowledge,  or  a  mere  belief  of  its  existence,  will  not 
warrant  or  excuse  a  statement  of  actual  knowledge."  (See, 
also,  Bullitt  V.  Farrar^  42  Minn.  8 ;  Tlexter  v.  Bast^  125  Pa. 
St.  52  ;  Wells  v.  McGeoch,  71  Wis.  196 ;  Swaym  v.  Wahlo, 
73  la.  749;  Crahj  v.  Ward,  1  Abb.  Ct.  App.  Dec.  454; 
Fmns  V.  Edmonds,  13  C.  B.  777.) 

The  charge  of  the  learned  trial  judge  was  within  these  rules, 
and  the  exceptions  under  consideration  furnish  no  ground  for 
a  reversal  of  the  judgment. 

The  court  was  further  asked  to  charge  that  *'  there  can  be 
no  recover}'  in  this  case  in  any  event,  unless  it  be  proven  or  be 
found  that  there  was  an  actual  purpose  or  intent  on  the  part  of 
the  defendant,  on  the  15th  day  of  September,  1888,  to  defraud 
Emmanuel  Iladcock  of  his  property."  The  court  so  charged, 
but  added :  ''  Of  course,  that  is  in  connection  with  what  I 
have  already  charged,  that  it  was  not  necessary  it  should  have 
been  determined,  when  he  made  the  paper,  before  they  got 
the  money,  as  to  which  of  the  Hadcocks  it  was  to  go,  but 
there  must  have  been  an  intention  to  cheat  and  defraud  the 
person  to  whom  this  paper  sliould  be  delivered,  the  one  or  the 
other."  The  defendant  excepted  to  the  modification  and  now 
argues  that  it  was  reversible  error. 

In  the  course  of  his  charge  the  trial  judge  had  said  :  "If  it 
was  understood  by  the  defendant  that  there  was  a  proposition 
to  boJTow  of  one  or  more  Hadcocks,  and  he  sent  out  a  general 
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paper  addressed  to  Mr.  Hadcock,  why  tlien  yon  can  say 
whether  it  was  not  fairly  intended  to  be  delivered  to  snch 
person  of  the  family  as  would  loan  the  money  ;  and,  if  that 
is  true,  it  is  not  essential  that  it  should  appear  to  you  that  it 
had  been  determined,  at  the  time  the  paper  was  drawn,  that  the 
loan  should  be  from  one  or  the  other.  If  you  find  that  fairly 
the  meaning,  intention  and  design  of  the  parties  was  that 
whoever  loaned  the  money  should  liave  this  paper  presented 
to  him,  then  it  may  be  fairly  said  that  the  representation  was 
made  to  whoever  did  loan  the  money  to  those  persons." 
While  the  defendant  had  at  first  suggested  that  the  money 
might  be  borrowed  of  Benjamin  Hadcock,  he  was  finally  told 
that  "the  Hadcocks"  would  probably  make  the  loan.  Since 
the  brothers  Hadcock  lived  together  as  members  of  the  same 
family  and  the  paper  was  addressed  generally  to  "  Mr.  Had- 
cock,"nt  was  properly  left  to  the  jury  to  find  whether  it  was 
not  the  intention  of  the  defendant  that  the  paper  should  be 
delivered  to  such  member  of  the  Hadcock  family  as  would 
make  the  loan,  which  was  the  primary  object  of  giving  the 
writing.  ^'  As  a  general  recommendation  of  credit,  knowingly 
given  to  an  insolvent  person,  will  support  an  action  for  deceit 
in  favor  of  any  one  acting  thereon  to  his  injury,  so,  as  we  . 
think^a  letter  addressed  simply  to  "  Mr.  Hadcock,"  would 
justify  any  man  of  that  name  in  acting  upon  it,  at  least  when 
it  was  delivered  to  him  with  the  apparent  authority  of  the 
writer  and  there  was  no  direction  from  the  latter  as  to  which 
one  of  the  Hadcocks  it  should  be  given.  Moreover,  the  evi- 
dence warranted  the  inference  that  the  Browns  had  implied 
authority  from  the  defendant  to  deliver  the  letter  to  either 
one  of  the  Hadcocks  and  hence  to  the  plaintiff's  testator.  / 

We  agree  with  the  conclusion  reached  by  the  learned  Appel- 
late Division  and  think  that  their  judgment  should  be  affirmed, 
with  costs. 

All  concur,  except  O'Brien,  J.,  who  takes  no  part,  and 
Gray,  J.,  absent. 

Judgment  affirmed. 


1/ 


612 


Palmer  v.  Van  Santvoord. 


[Oct., 


Statement  of  case. 


[Vol.  153. 


158    612 

dl58    680 

158    581 


Wilson  E.  Palmer,  Respondent,  v.  Seymour  Van  Santvoord 
et  al.,  as  Receivers  of  The  Walter  A.  Wood  Mowino  and 
Reaping  Machine  Company,  Appellants. 

1.  Corporation  in  Hands  op  Receiver  —  L.  1885,  Ce.  376-— Pref- 
erence to  Wages — "Employees."  While  the  word  *' employees"  in 
the  statute  (L.  1885,  eh.  876)  giving  a  preference  to  the  wages  of  the 
employees,  operatives  and  laborers  of  a  domestic  corporation  in  the  hands 
of  a  receiver,  is  used  in  a  restricted  and  limited  sense,  it  is  of  larger  import 
than  the  words  "operatives  and  laborers'*  which  follow  it,  and  is  not  con- 
fined to  those  who  perform  manual  labor,  occupy  a  strictly  subordinate 
position,  and  receive  daily  wages  only. 

2.  Pi  rpose  op  Act—  "  Employees."  The  purpose  of  the  act  of  1885 
(Ch.  376)  is  that  the  debts  of  the  corporation  for  the  wages  of  employees, 
including  in  the  designation  all  who  in  common  understanding  held  that 
relation  to  the  corporation,  should  be  the  first  charge  on  the  assets. 

8.  "  E.MPLOYEE8" —  "  Wages."  It  »eems,  that  bookkeepers  or  persons 
employed  to  make  sales  of  merchandise,  or  of  property  manufactured  by 
the  corporation,  are  "employees"  within  the  meaning  of  the  act,  and 
that  their  compensation  earned  is  "  wages,"  whether  such  persons  are 
employed  by  the  day,  month  or  year,  and  whether  the  compensation  is 
denominated  "  salary  "  or  "  wages"  in  the  contract  of  employment. 

4.  Salb:8  Agent  and  Mechanic  Held,  that  a  person  employed  by  a 
mowing  machine  company  at  a  compensation  of  |!103  per  month,  to  sell 
or  solicit  sales  of  the  machines  manufactured  by  the  company,  and  to  set 
up,  take  down,  and  repair  machines  sold,  was  an  "employee,"  and  that 
his  claim  for  wages  was  entitled  to  a  preference,  under  the  act  of  1885. 

Palmer  v.  Van  Santvoord,  17  App.  Div.  194,  afilrmed. 

(Submitted  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
13,  1897,  which  affirmed  an  order  of  Special  Term  directing 
the  defendants  as  receivers  to  pay  the  claim  of  Wilson  E. 
Palmer  for  wages,  etc. 

The  respondent  was  employed  by  the  Walter  A.  Wood 
Mowing  &  Reaping  Machine  Company,  a  domestic  corpora- 
tion, prior  to  the  appointment  of  the  appellants  as  its  receivers. 
The  nature  of  his  employment  is  stated  in  the  case  as  follows : 

Wilson  E.  Palmer  "  was  employed  by  the  said  Walter  A. 
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Wood  Company  to  set  up  machines,  and  to  take  them  down 
and  to  fix  the  same  when  out  of  repair ;  to  go  from  place  to 
place  and  fix  and  set  up  the  machines  of  said  company  for 
farmers  to  whom  the  machines  had  been  sold  —  to  unpack  the 
machines  and  to  repack  them  and  ship  same  to  company  when 
necessary.  Also  to  sell  or  solicit  sales  of  the  machines  of  said 
corporation,  and  did,  in  the  discharge  of  his  duties  as  the 
employee,  operative  and  laborer  of  said  company,  sell  machines 
for  them,  and  that  as  such  operative,  employee  and  laborer  he 
set  up  and  repaired  machines  for  said  company  while  in  their 
employ  as  aforesaid,  going  from  place  to  place  so  to  do ;  took 
the  machines  from  the  railroad,  unpacked  same,  bolted  together 
and  screwed  together  the  same,  and  did  all  necessary  work  to 
make  said  machines  work,  bolting  them  togetlier  and  fitting 
them  so  they  would  work,  and  that  he  performed  manual  labor 
as  well  as  the  labor  of  selling  machines,  and  obeyed  and  carried 
out  the  instructions,  orders  and  directions  given  to  him  by 
said  corporation  through  its  officers  and  servants." 

His  compensation  was  $100  per  month. 

The  question  submitted  is  whether  he  was  an  "  employee, 
operative  or  laborer,"  and  his  claim  for  wages  against  said 
company  entitled  to  a  preference  under  the  provisions  of 
chapter  376,  Laws  of  1885,  which  enacts  that  "  Where  a 
receiver  of  a  corporation  created  or  organized  under  the  laws 
of  tliis  State  and  doing  business  therein,  other  than  insurance 
and  moneyed  corporations,  shall  be  appointed,  the  wages  of 
the  employees,  operatives  and  laborers  thereof  shall  be  pre- 
ferred to  every  other  debt  or  claim  against  such  corporation, 
and  shall  be  paid  by  the  receiver  from  the  moneys  of  such 
corporation  which  sliall  first  come  to  his  hands." 

G.  B,  Wellififfton  for  appellants.  The  question  upon  appeal 
relates  to  the  proper  interpretation  of  chapter  376  of  the  Laws 
of  1885.  The  respondent  was  not  an  employee,  operative  or 
laborer  within  the  meaning  of  that  act.  {Peojjie  v.  lieming- 
ton,  45  Hun,  329;  109  N.  Y.  631 ;  Gurney  v.  A.  <&  G,  W. 
B,  Co,,  58  N.  Y.  367;  Brown  v.  A.  B,  L\  F,  Co.,  52  Hun, 
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151 ;  In  re  Stryker,  73  Hun,  327 ;  Peoj)^  v.  B.  B.  Co.,  91 
Ilun,  313  ;  L.  1848,  ch.  40,  §  18  ;  Wakejidd  v,  Fargo,  90  N. 
Y.  217 ;  Short  v.  Medherry,  29  Hun,  39  ;  L.  1890,  ch.  368; 
People  V.  City  of  Buffalo,  57  Hun,  577.) 

Amasa  J.  Parker  for  respondent.  Plaintiff  was  an 
employee,  operative  and  laborer  within  the  meaning  of  the 
statute  and  the  court  was  right  in  granting  the  order  appealed 
from.  {Gurney  v.  A.  cfe  G.  W,  E,  Co.,  58  N.  Y.  358; 
Brown  v.  A.  B,  C.  F.  Co.,  52  Hun,  151 ;  People  v.  B.  B. 
Co.,  91  Hun,  313.) 

Andrews,  Ch.  J.  The  work  which  the  claimant  was 
employed  to  perform  was  in  part  the  work  of  a  mechanic, 
and  in  part  that  of  an  agent  for  the  sale  of  machines  manu- 
factured by  the  corporation.  His  duties  involved  both  the 
performance  of  manual  labor  and  the  exercise  of  tact  and 
skill  as  a  sales  agent  of  the  company.  He  was,  while  acting 
in  either  capacity,  an  "employee"  of  the  company  within  the 
general  and  etymological  meaning  of  the  word.  The  word  is 
defined  in  the  Century  Dictionary  as  "  one  who  works  for  an 
employer ;  a  person  working  for  salary  or  wages ;  applied  to 
any  one  so  working,  but  usually  only  to  clerks,  workmen, 
laborers,  etc.,  and  but  rarely  to  the  higher  officers  of  a  gov- 
ernment or  corporation  or  to  domestic  servants."  It  is 
insisted,  however,  on  the  part  of  the  receivers  that  he  was  not 
an  "employee,  operative  or  hiborer"  within  the  meaning  of 
the  statute  of  1885.  It  must  be  conceded  that  the  word 
"  employees  "  was  not  used  in  the  statute  in  its  broadest  sense. 
This,  as  well  by  reason  of  the  words  "  operatives  and  labor- 
ers," with  which  it  is  associated,  as  of  the  decisions  upon  this 
and  cognate  statutes.  If  the  legislature  intended,  by  the  act 
of  1885,  to  prefer  all  debts  owing  by  a  corporation  (other  than 
an  insurance  or  moneyed  corporation),  of  which  a  receiver 
should  be  appointed,  to  "employees,"  using  the  word  in  its 
largest  sense,  the  words  "' operatives  and  laborers"  with  which 
it  is  associated  are  superfluous.     The  use  of  these  associated 


1897.]  Palmer  v.  Van  Santvoord.  615 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch  J. 

words  indicates  that  the  word  "  employees,"  by  which  they 
are  preceded,  was  used  in  a  restricted  and  limited  sense,  and 
was  not  intended  to  comprehend  all  who  were  employed 
by  the  corporation,  irrespective  of  the  nature  of  their  service 
and  the  relation  which  they  lield  to  the  company.  This 
i-estricted  meaning  was  given  to  the  word  in  the  learned 
and  able  opinion  of  Judge  Follett  in  the  case  of  People 
V.  Hemingtoii  (45  Hun,  329),  which  was  affirmed  by  this 
court  upon  his  opinion.  (109  N.  Y.  631.)  The  case  of 
People  V.  Remington  arose  under  the  statute  of  1885,  the 
same  statute  involved  in  the  present  case,  and  it  was  there 
decided  that  neither  the  superintendent  of  a  corporatioa 
employed  at  an  annual  salary,  nor  an  attorney  employed 
to  render  professional  services  for  the  corporation,  nor  a 
foreign  agent  for  the  sale  of  the  goods  of  the  corporation  in 
China,  who  was  to  receive  a  commission  on  sales  made  by  him 
in  addition  to  an  annual  salary  of  $2,000,  were  "employees'' 
within  the  statute,  and  tliat  their  earnings  were  not  "  wages  of 
employees  "  entitled  to  preferential  payment.  In  construing 
the  18th  section  of  the  General  Manufacturing  Corporation 
Act,  which  imposes  liability  upon  stockholders  in  corporsr 
tions  for  debts  owing  to  "  laborers,  servants  or  apprentices," 
the  courts  have  confined  its  application  to  persons  occupy- 
ing subordinate  positions,  and  have  excluded  from  its  pro- 
tection the  officers  and  managers  of  corporations,  on  the 
ground  that  they  were  not  laborers  or  servants  within  the 
meaning  of  the  act.  {Coffin  v.  Reynolds^  '6l  N.  Y.  640; 
Dean  v.  DeWolf,  82  id.  626;  Ilill  v.  Spencer,  61  id.  274; 
Wakejield  v.  Fargo,  90  id.  213.) 

We  must  assume,  under  the  case  of  People  v.  Remington^ 
that  the  word  "  employees  "  in  the  act  of  1885  is  not  to  be 
accorded  its  widest  lexicographical  meaning,  and  it  is  difficulty 
if  not  impracticable,  to  dfeline  with  precision  the  line  of  separa- 
tion. The  intention  of  the  lawgiver  is  to  be  sought  first  in  the 
words  of  a  statute,  and,  if  they  are  obscure,  in  the  occasion  of 
the  enactment  and  in  the  policy  which  dictated  it,  when  tliat 
can  be  legitimately  ascertained.     Prior  or  contemporaneous 
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legislation  on  the  same  general  subject  may  be  resorted  to  in 
aid  of  the  interpretation,  but  not  to  control  the  clear  language 
of  subsequent  statutes.  Words  are  not  to  be  rejected  as 
superfluous  when  it  is  practicable  to  give  to  each  a  dis- 
tinct and  consistent  meaning.  "  The  good  expositor,"  says 
Lord  Coke,  ''makes  every  sentence  have  its  operation  to  su^v 
press  all  the  mischiefs ;  he  gives  effect  to  every  word  of  the 
statute ;  he  does  not  construe  it  so  that  anything  should  be 
vain  and  superfluous,  nor  yet  make  exposition  against  expi*ess 
words,  but  so  expounds  it  that  one  part  may  stand  agreeable 
with  the  other  and  all  may  stand  together."  (Coke's  Rep. 
part  VIII,  p.  310.)  There  is  much  difflcult}' in  giving  full 
force  to  the  words  of  Lord  Coke  in  the  construction  of  many 
modern  statutes,  in  view  of  the  diffuseness  and  inaccuracy  of 
the  language  used,  but  they  furnish  a  useful  guide  and  suggest 
a  needed  caution.  When  the  words  of  the  statute  do  not 
perfectly  express  the  intention,  they  are  to  have  a  rational 
interpretation,  to  be  collected  from  the  words  and  the  policy 
which  may  be  reavSonably  supposed  to  have  dictated  the  enact- 
ment, and  the  interpretation  may  be  rigorous  or  liberal, 
depending  upon  the  interests  with  which  it  deals.  (Ruther- 
ford's Inst.  p.  104.)  "  P]xcept,"  says  Bronson,  J.,  in  WaU^r 
V.  Harris  (20  Wend.  561),  "  in  rehation  to  a  few  old  statutes 
wliich  were  long  since  overwlielmed  by  commentaries  and 
decisions,  the  current  of  authority  at  the  present  day  is  in 
favor  of  reading  statutes  according  to  the  natural  and  most 
obvious  import  of  the  language  without  resorting  to  subtle 
and  forced  constructions  for  the  purpose  of  either  limiting  or 
extending  their  operation." 

The  word  *' employees"  in  the  statute  of  1885  is  a  word  of 
larger  import  than  the  words  "  operatives  and  laborers"  which 
follow  it  {Gurncy  v.  Atlantic  cfe  G,  W.  Ry,  Co,,  58  X.  Y. 
358),  and  while  it  may  embrace  the  latter  classes,  it  is  not  con- 
fined to  those  who  perform  manual  labor  only,  and  to  con- 
strue it  in  the  narrowest  sense  as  embracing  those  classes 
only,  would  violate  one  of  the  accepted  canons  of  construc- 
tion to  which  we  have  referred,  that,  each  word  used  in  an 
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enumeration  in  a  statute  of  several  classes  or  things,  is 
presumed  to  have  been  used  to  express  a  distinct  and  differ- 
ent idea.  It  is  doubtless  true  that,  from  the  lack  of  technical 
accuracy  and  precision  in  the  framing  of  statutes,  a  word  of 
large  import  is  often  followed  by  words  of  narrower  meaning, 
expressing  what  is  included  in  the  larger  term,  but  this  does 
not  justify  a  restriction  of  the  scope  and  meaning  of  the 
larger  term  to  what  is  expressed  in  the  words  which  follow, 
unless  the  context  points  to  such  a  construction.  A  larger 
word  interjected  between  words  of  limited  meaning  in  an 
enumeration  of  persons  or  things,  may  furnish  a  reason  for 
confining  the  broader  term  to  persons  or  things  of  the  same 
relative  kind  and  importance  as  in  the  preceding  and  subse- 
quent words,  because  the  larger  term  would  naturally  be  the 
first  to  be  used  if  it  was  intended  to  have  a  broader  sense  than 
those  with  which  it  is  associated.  ( Wakejield  v.  Fargo^ 
supra,)  The  principle  that  particulars  are  naturally  men- 
tioned in  the  order  of  their  importance,  and  that  larger  par- 
ticulars are  not  to  be  deprived  of  meaning  l)y  subsequent 
enumeration  of  things  which  may  be  included  in  the  primary 
word,  does  not  apply  to  general  words  following  particular 
ones,  for  there  the  rule  is  to  construe  them  as  applicable  to 
persons  or  things  ejusdern  generis.  {Sandiman  v.  Breach^  7 
B.  &  C.  96  ;  People  v.  JV.  1\  cfe  JI,  B.  Ry.  Co,,  84  N.  Y.  565.) 
An  early  example  of  this  construction  is  found  in  2  Rep.  46, 
where  it  was  held  that  a  statute  treating  of  "  deans,  prebenda- 
ries, parsons,  vicars  and  others  having  spiritual  jurisdiction," 
did  not  extend  to  bishops.  But  this  rule  is  not  without 
exception.  The  statute  of  Marlbridge  (Cap.  19)  makes  pro- 
vision '*  touching  essoignes  in  counties,  hundreds  or  in  courts 
baron  or  in  other  courts  of  record,"  and  it  was  held  to  extend 
to  the  king's  courts  of  record  at  Westminster,  for  otherwise 
the  general  words  would  be  void,  for  there  were  no  lower 
courts  than  those  specified.     (2  Inst.  136.) 

The  contention  that  the  word  "employees,"  in  the  statute 
of  1885,  should  be  confined  in  meaning  to  persons  occupying 
a  strictly  subordinate  position,  as  day  laborers  and  the  like,  is 
78 


bio  I'ALMER  t\    \  AN  ^A^^TVOORD.  [UCt., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  153. 

urged  ill  part  upon  tlie  view  that  the  statute  was  intended  to 
protect  that  class  of  laborers  only,  who,  as  a  rule,  are  depend- 
ent upon  their  daily  wages  for  subsistence,  and  who  enter  upon 
their  employment  with  no  view  of  giving  credit  to  the  coriwra- 
tion  for  their  wages,  and,  expecting  prompt  payment,  had  no 
occasion  to  rely  on  its  credit  or  solvency.  The  courts  have  given 
a  strict  construction  to  acts  imposing  liability  upon  stockhold- 
ers hi  corporations  for  debts  owing  to  "  lal>orers,  servants  and 
apprentices."  The  rule  of  strict  construction  has  been  applied 
to  those  acts  upon  the  ground  stated  by  Chief  Justice  Shaw  in 
Gray  v.  Cojin  [9  Cush.  lt)9):  "  To  create  any  individual  lia- 
bility of  members  for  the  debt  of  a  corporation  or  body  politic 
created  by  law  and  regarded  as  a  legal  being,  distinct 
from  that  of  all  the  membei's  comprising  it,  and  capable  of 
contracting  and  being  contracted  with  as  a  person,  is  a  \vide 
departure  from  established  rules  of  law,  founded  in  considera- 
tions of  public  policy,  and  depending  solely  upon  provisions  of 
positive  law.  It  (the  statute)  is,  therefore,  to  be  construed 
strictly,  and  not  extended  beyond  the  limits  to  which  it  is 
plainly  carried  by  such  provisions  of  statute."  (Cited  in 
C/ta^e  V.  Lord,  77  N.  Y.  1.  See,  also,  Church,  C.  J.,  Gur- 
7ity  V.  li.  Ji,,  HHjfra,) 

It  may  perhaps  be  doubted  whether  the  principle  of  strict 
construction  has  not  been  carried  too  far  in  some  of  the  cases, 
exempting  stockholders  from  liability  under  the  Manufac- 
turing Corporations  Act  of  1848.  But  the  act  of  18S5  pro- 
ceeds, we  think,  ujx)n  a  broader  policy  as  to  the  persons  to  be 
protected  than  has  been  attributed  to  the  act^  imposing  lia- 
bility upon  stockholders.  The  act  deals  with  the  distribu- 
tion of  the  assets  of  insolvent  corporations,  or  cor]3orations  in 
the  hands  of  receivers.  The  purpose  of  the  act  is  that  tlie 
debts  of  the  corporation  for  the  wages  of  employees,  including 
in  the  designation  all  who  in  common  understanding  held 
that  relation  to  the  corporation  should  l)e  the  tirst  charge  on 
the  assets,  and  that  business  debts  should  be  postponed  thereto. 

The  act  of  1885,  in  this  respect,  was  supplementary  to  and 
in  ^>«;'/  materia  with  the  act,  chapter  328  of  the   Laws  of 
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1884,  which  amended  the  general  act  of  1877,  regulating 
general  assignments  by  insolvent  debtors  so  as  to  provide 
"  that  in  all  assignments  made  in  pursuance  of  this  act  the 
wages  and  salaries  actually  owing  to  the  employees  of  the 
assignees  or  assignors  shall  be  preferred  before  any  other 
debts."  Formerly  incorporated  companies  in  this  state  were 
by  statute  disabled  from  making  a  general  assignment  in  con- 
templation of  insolvency.  {Sihell  v.  Memsen^  33  N.  Y.  95.) 
Whether  this  rule  has  not  been  changed  by  recent  legislation 
may  admit  of  question.  (See  sec.  27  of  Assignment  Act  of 
1877;  Stock  Corporation  Law,  as  amended  by  chap.  688^ 
Laws  of  1892,  §  48.)  But  at  least  the  amended  act  of  1884 
covered  the  case  of  insolvent  assignments  by  natural  persons, 
and  prescribed  that  debts  due  to  employees  of  the  assignor 
should  be  preferred.  The  act  of  1885,  now  in  question, 
enacted  substantially  the  same  rule  of  prefercnce  in  case  of 
domestic  corporations  in  the  hands  of  a  receiver,  a  situa- 
tion generally  due  to  insolvency. 

In  People  v.  Remington  the  claims  of  the  superintendent^ 
of  the  attorney  and  of  an  agent  for  the  general  management 
of  the  foreign  business  of  tlie  corporation  in  China,  to  a  pref- 
erence under  the  act  of  1885,  were  disallowed  on  the  ground 
that  they  were  not "  employees  "  within  the  common  acceptation 
and  meaning  of  the  word.  The  superintendent  was  substan- 
tially an  officer.  The  attorney  was  engaged  in  an  independent 
business,  and  his  debt  arose  in  the  prosecution  of  that  business. 
The  case  of  the  foreign  agent  is  the  one  which  might  admit  of 
a  difference  of  opinion.  The  mere  fact  of  the  employment 
being  such  as  might  be  designated  an  agency  would  not  alone, 
we  conceive,  take  the  case  out  of  the  protection  of  the  act.  The 
case  of  bookkeepers  or  persons  employed  to  make  sales  of 
merchandise, or  of  propeity  manufactured  by  the  corporation, 
are,  we  think,  "  employees,"  within  the  meaning  of  the  act, 
and  their  compensation  earned  is  "  wages,"  whether  such  per- 
sons are  employed  by  the  day,  or  month  or  year,  and  whether 
the  compensation  is  denominated  "  salary  "  or  "  wages  "  in  the 
contract  of  employment. 
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We  think  the  order  below  was  correct  and  it  should,  there- 
fore, be  affirmed. 

Bartleit,  J.  (dissenting).  This  case  involves  the  intention 
and  policy  of  the  legislature  when  it  sought  to  prefer  **  the 
wages  of  the  employees,  operatives  and  laborers"  of  insolvent 
corporations  (Ch.  376,  Laws  of  1885).  If  the  word  "  employee '' 
is  to  be  treated  as  tlie  correlative  of  "  employer "  absolutely 
and  without  restriction,  it  then  follows  that  the  words 
"operatives  and  laborers"  in  the  statute  are  mere  surplusage 
and  every  person  employed  by  a  corporation  on  a  salary  is 
preferred. 

In  construing  a  statute  force  must  be  given  to  all  its  pro- 
visions if  possible. 

In  the  case  at  bar  tlie  use  of  the  word  "  wages  "  is  signifi- 
cant and  restrictive  and  excludes  fixed  salaries  which  are  not 
properly  described  as  wagcb. 

Furthermore,  some  effect  must  Ije  given  to  the  words  "oper- 
atives" and  *•  laborers,"  which  follow  the  word  "employee" 
in  the  statute. 

I  think  they  qualify  the  latter  word  and,  taken  in  connection 
with  the  word  "  wages,"  limit  its  general  meaning. 

It  is  not  every  employee,  in  the  broad,  general  sense,  who 
is  preferred,  but  the  employee,  operative  or  laborer  who 
receives  wages  as  such,  whose  services  are  menial  or  manual, 
and  wlio  depends  upon  his  daily  wage  for  present  support. 

In  the  case  before  us  the  employee  received  compensation 
at  the  rate  of  one  hundred  dollars  a  month  from  a  mowing 
machine  company. 

It  was  his  duty  to  go  from  place  to  place  and  sell  or  solicit 
sales  of  machines,  to  take  them  down,  fix  and  set  them  up  for 
the  purchasers. 

I  am  of  opinion  claimant  was  a  traveling  salesman  on  a 
salary,  and  only  performed  such  duties  as  are  common  in  the 
sale  of  machines  or  instruments  of  complicated  design.  This 
monthly  salary  is  no  more  wages,  as  it  seems  to  me,  than  the 
salary  and  commissions  of  the  salesman  sent  to  China  by  E. 
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Remington  &  Sons.  {^People  v.  Remington^  45  Hun,  329, 
342;  affirmed  on  opinion  of  the  General  Term,  109  N.  Y. 
631.) 

The  order  appealed  from  should  be  reversed. 

O'Brien,  Haight,  Martin  and  Vann,  J  J.,  concur  with 
Andrews,  Ch.  J.,  for  affirmance ;  Bartlett,  J.,  reads  for 
reversal ;  Gray,  J.,  absent. 

Order  affirmed. 


James  A.  Flack,  Respondent,  v,  Roday  S.   Brassel  et  al., 

Appellants. 

Sheriff  and  Deputy  —  Enforcement  of  Deputy's  Bond  to  Indem- 
nify Sheriff.  A  sheriflf  may  recover,  b}'  action  upon  his  deputy's 
official  bond  conditioned  to  indemnify  him  against  liability  to  third  parties 
from  acts  or  omissions  of  the  deputy,  the  amount  for  which  he  has  been 
rendered  liable  to  the  plaintiff  in  an  attachment  suit  by  reason  of  the 
deputy's  falsely  informing  him  that  a  check  received  by  the  deputy  from 
the  claimant  of  attached  property,  on  releasing  the  property  under  a 
written  stipulation  between  the  attachment  plaintiff 's  attorney  and  the 
claimant  that  the  proceeds  of  the  check  were  to  be  held  by  the  sheriflf 
until  the  final  judgment  as  security  for  the  plaintiff's  demand  in  the  attach- 
ment suit,  was  received  simply  in  lieu  of  the  property  released. 

FUick  V.  BntMel,  1  App.  Div.  538,  affirmed. 

(Argued  June  24,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
4,  1896,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Amasa  J,  Parker^  Jr,^  for  appellants.  The  appeal  in  this 
action  properly  lies  to  this  court.  (Code  Civ.  Pro.  §§  190, 
191,  1337;  People  ex  rel  v.  Barker,  152  N.  Y.  417.)  Bras- 
sel and  his  sureties  are  not  liable,  as  there  was  no  such 
improper  act  or  omisBion  of  duty  on  liis  part  as  is  covered  by 
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the  bond.  {FranJcUn  v.  Ilunt^  2  Hill,  671 ;  Croker  on 
Sheriffs,  §  369 ;  Rowe  v.  Richanhon,  5  Barb.  385.)  The 
fault  of  the  deputy  having  l>eeu  remedied,  a  subsequent 
wrongful  act  of  the  sheriff  should  not  permit  liim  to  fall 
back  on  the  original  fault  of  the  deputy  for  the  pur- 
pose of  rendering  the  deputy  and  his  sureties  liable.  (Code 
C^iv.  Pro.  §§  658,  820;  Walter  v.  Middleton,  (6%  N.  Y. 
605.)  Xo  provision  of  the  bond  allowed  the  rendering  of  a 
judgment  against  the  sheriff  to  be  the  ground  or  basis  of  an 
action  against  the  deputy  and  his  sureties  except  the  judgment 
was  obtained  for  some  neglect  of  the  deputy  in  his  official 
capacity.  [Conner  v.  Keese^  105  X.  Y.  643  ;  N.  M.  B,  Asm, 
v.  Conliing,  90  X.  Y.  116.) 

jMrani  KUnrj  for  respondent.  The  unanimous  decision  of 
the  Appellate  Division  is  conclusive  upon  the  questions  of 
fact,  and  will  not  be  reviewed  in  this  court.  {Szuchy  v.  H, 
C.  cfe  /.  Co.,  150  X.  Y.  219;  Amherst  Colhge  v.  Rlteh,  151 
X.  Y^  320;  People  ex  reL  v.  Barher,  152  X.  Y.  418.)  The 
defendant  Bravssel  had  no  authority  to  make  a  stipulation  to 
secure  the  claim  of  Blair  and  Ilallet  upon  the  recovery  of  a 
final  judgment  without  the  knowledge  and  consent  of  the 
plaintiflE  in  this  action,  and  upon  the  payment  made  by  plain- 
tiff pursuant  to  said  stipulation  the  defendants  became  liable 
upon  tlieir  bond.  (Code  Civ.  Pro.  §§  644,  658;  Conner  v. 
Keese,  105  X.  Y.  643;  Tuttle  v.  Cook,  15  Wend.  274.)  The 
judgment  in  the  action  of  Blair  against  Flack  was  conclusive 
evidence  of  the  defendants'  liability  under  the  terms  of  the 
bond.     {Conner  v.  Keese,  105  X.  Y.  643.) 

O'Brien,  J.  The  plaintifiE  in  this  action  seeks  to  reimburse 
himself  for  a  loss  sustained  when  sheriff  of  Xew  York  by  an 
action  upon  the  bond  of  the  defendant  Brassel,  who  was  one 
of  his  deputies.  The  loss  to  the  sheriff,  it  is  claimed,  origi- 
nated in  the  misconduct  or  misfeasance  of  the  deputy.  The 
wrongful  or  improper  act  of  the  deputy  which  is  the  basis  of 
the  complahit  was  done  in  the  regular  course  of  his  duties 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,' J. 


in  the  name  of  his  principal,  the  sherifif,  and  was  clearly 
within  the  general  powers  delegated.  It  is  somewhat  difficult 
to  extract  from  the  multitude  of  collateral  facts  in  the  record 
the  crucial  question  in  the  case,  and  it  cannot  be  understood 
without  a  clear  view  of  the  main  facts  which  are  at  the 
foundation  of  the  plaintiff's  claim. 

On  the  2d  day  of  January,  1889,  the  deputy  and  three 
sureties  executed  to  the  sheriff  a  bond  for  the  faithful  per- 
formance by  the  deputy  of  his  official  duties  as  such.  The 
action  is  upon  this  bond  for  a  breach  of  the  conditions.  Two 
of  the  sureties  having  died  in  the  meantime,  their  personal 
representatives  were  made  defendants  with  the  principal  and 
the  other  surety.  The  conditions  of  the  bond  were  that  the 
deputy  would  in  all  things  well  and  truly  execute  all  the  duties 
of  the  office  and  save  the  sheriff  harmless  from  all  acts  con- 
cerning the  execution  and  return  of  all  legal  process  placed  in 
his  hands  as  such  deputy,  with  numerous  other  conditions  in 
the  broadest  language.  Without  enumerating  them  all,  it  is 
quite  sufficient  to  say  that  the  conditions  are  broad  enough  to 
cover  any  liability  or  loss  of  the  sheriff  disclosed  by  the  evi- 
dence in  the  case. 

The  breach  of  the  bond  charged  in  the  complaint  is  in  sub- 
stance that  the  deputy  made  a  false  return  of  an  execution  in 
the  name  of  the  sheriff  when  he  should  have  satisfied  it ;  that 
the  sheriff  was  sued  for  the  false  return  of  his  deputy  and  final 
judgment  passed  against  him,  which  he  was  compelled  to  pay. 
The  judgment  upon  which  the  execution  was  issued  was 
entered  on  or  about  the  13th  of  April,  1889,  for  lf;l,276.44,  in 
an  action  by  Blair  &  Ilallett  against  the  Illustrated  News  Com- 
pany. The  action  was  commenced  by  attachment  on  or  about 
the  22d  day  of  January,  1889.  The  attachment  was  delivered 
to  the  defendant  as  deputy  sheriff,  and  he  levied  upon  goods 
of  the  defendant  in  the  action  sufficient  to  satisfy  the  claim  of 
the  plaintiff  therein.  On  or  about  the  8th  day  of  March,  1889, 
one  Horace  J.  Adams  made  claim  upon  the  deputy  for  the 
goods  thus  seized,  on  the  ground  that  he  was  the  owner.  The 
deputy  thereupon  procured   the   plaintiff's   attorney  in   the 
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attachment  to  enter  into  a  stipulation  in  writing  with  Adams, 
to  the  effect  that  the  latter  would  substitute  a  certain  check, 
large  enough  to  cover  the  amount  of  the  attaching  creditors' 
claim  for  the  goods,  that  the  sheriff  might  collect  the  check  and 
hold  the  proceeds  as  security  for  the  payment  of  any  judgment 
that  might  be  recovered  in  the  action.  This  stipulation  being 
executed,  Adams  gave  to  the  defendant  the  check  for  81,400, 
and  the  goods  were  released  from  the  attachment.  He  also 
paid  to  the  defendant  §100  for  his  services  in  making  the 
arrangement.  This  check,  as  we  will  presently  see,  became 
the  prolific  source  of  litigation  between  the  parties,  and  the 
subsequent  loss  of  the  sheriff  was  due  largely,  if  not  entirely, 
to  tlie  transaction.  It  seems  that  it  became  a  matter  of  dis- 
pute whether  it  was  given  merely  to  take  the  place  of  the 
goods,  charged  with  the  same  lien  that  they  were  charged  with, 
or  whether  it  was  given  and  accepted  as  absolute  and  uncon- 
ditional security  for  the  payment  of  any  judgment  that  the 
attaching  creditors  might  recover,  and  that,  as  we  have  seen, 
was  less  than  $  1,300.  This  question,  notwithstanding  the  writ- 
ten stipulation,  seems  in  some  way  always  to  have  been  made 
one  of  fact,  and  there  were  at  least  two  contradictory  decisions 
on  the  subject,  both  adverse  to  the  claim  of  the  sheriff. 

The  deputy,  however,  collected  the  check,  and  on  the  14th 
of  March,  1889,  sent  his  own  check  to  the  sheriff  for  the 
anumnt,  that  is,  for  $1,400.  The  sheriff'  had  now  in  his  pos- 
session $1,400,  furnished  by  Adams,  and  had  released  the 
goods  attached.  It  appears,  however,  that  Adams  instituted 
proceedings  before  a  sheriff's  jury,  touching  the  ownership  of 
the  proj>erty  attached,  and  the  check  given  by  him,  and  there 
was  a  finding  in  his  favor. 

lie  then  demanded  the  check  from  the  sheriff  or  its  pro- 
ceeds, and,  upon  refusal  to  deliver  the  same  to  him,  he 
brought  an  action  against  the  sheriff  and  recovered.  This 
recovery  must,  of  course,  have  been  upon  the  theory  that  the 
cheek  was  de])osited  to  take  the  place  of  the  goods  and  not  as 
absolute  security  for  the  judgment.  The  judgment  against 
the  sheriff  in  favor  of  Adams  for  the  check  was  entered  on 
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the  verdict  of  a  jury  April  11,  1890,  and  was  subsequeutly 
paid  by  the  sheriff. 

Long  before  this,  and  on  April  18,  1889,  Blair  &  Hallett^ 
having  obtained  their  judgment,  issued  execution  to  the 
deputy,  which  he  returned  wholly  unsatisfied  in  the  name  of 
the  sheriff.  This  return,  it  is  said,  was  false,  and  possibly  it 
was,  if  it  be  true  that  the  check  of  Adams  was  given  and 
accepted  as  absolute  security  for  the  judgment,  since,  in  that 
case,  the  sheriff  had  the  money  in  his  hands  with  which  to 
satisfy  the  execution.  The  plaintiffs  in  the  execution  claimed 
that  the  clieck  was  given  as  absolute  security  for  their  claim, 
and  on  the  11th  of  June,  1890,  they  sued  the  sheriff  for  a. 
false  return,  or  upon  that  theory,  and  recovered  on  a  trial 
before  a  jury.  The  judgment  was  subsequently  affirmed  in 
this  court  (141  N.  Y.  53),  with  an  expression  of  opinion  that 
while  the  verdict  appeared  to  be  unjust,  yet  the  litigation  had 
passed  the  court  where  errors  of  fact  are  to  be  corrected. 

So  that  the  sheriff  was  defeated  by  Adams  on  the  theory 
that  the  check  simply  took  the  place  of  the  goods  and  was 
not  given  as  absolute  security  for  the  judgment,  and  was 
defeated  by  Blair  &  Hallett  upon  the  contrary  theory  that  it 
was  deposited  and  accepted  as  security  for  the  judgment  and 
not  as  a  substitute  for  the  lien  on  the  goods. 

This  result  at  first  view  would  seem  to  furnish  a  curious 
commentary  on  the  uncertainty  that  attends  litigations  in  the 
courts  of  justice,  but  as  the  records  of  the  two  cases  are  not 
now  before  us  in  full,  it  would  be  useless  to  conjecture  how 
such  conflicting  results  were  attained.  What  renders  it  more 
remarkable  is  the  circumstance  that  the  stipulation  under 
which  the  check  was  given  is  in  writing,  and  the  language 
used  does  not  seem  to  be  at  all  ambiguous.  There  was  doubt- 
less some  reason  which  we  are  unable  to  glean  from  the  record 
now  before  us  why  the  courts  below,  with  full  power  over  the 
facts,  omitted  to  set  aside  either  of  the  verdicts. 

The  real  scope  and  meaning  of  the  stipulation,  which  the 
deputy  procured  from  the  attorney  for  the  attaching  creditors 
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and  upon  which  the  goods  were  released  from  the  levy,  became 
again  the  principal  questions  litigated  in  this  action,  and  we 
now  have  in  this  decision  of  the  referee  who  tried  the  cause  a 
distinct  finding  on  the  subject,  which  is  the  third  time  that  the 
nature  of  the  stipulation  has  been  passed  upon  by  courts  of 
original  jurisdiction,  to  say  nothing  about  the  appeals  which 
have  been  made  to  other  courts  in  the  progress  of  the  litiga- 
tion. Those  findings  now  become  very  important  since  they 
must  very  largely,  if  not  wholly,  control  our  view  of  the  case 
as  it  now  appears. 

The  learned  referee  has  found  as  matters  of  fact:  (1)  That 
the  proceeds  of  the  check  were  by  the  stipulation  under  which 
it  was  given  to  the  deputy  and  under  whicli  the  goods  were 
released,  to  be  held  by  the  sheriff  until  the  final  judgment  as 
security  for  the  plaintiff'i  claim  in  the  attachment  action. 
(2)  That  Adams,  in  order  to  induce  the  deputy  to  release  the 
goods  from  the  levy,  paid  him  $100.  (3)  That  the  defendant, 
having  as  deputy  made  such  stipulation,  suppressed  these  facts 
from  the  plaintiff,  but  stated  to  him  and  his  attorney  and 
under  sheriff  the  contrary  fact,  that  the  check  and  the  pro- 
ceeds were  received  simply  in  lieu  of  the  property  released, 
which  was  untrue,  and  that  by  reason  of  the  neglect  and  omis- 
sion of  the  deputy  to  inform  the  sheriff  with  respect  to  the 
actual  terms  and  purpose  of  the  stipulation  he  was  guilty  of 
misfeasance  and  malfeasance  in  the  performance  of  his  duties 
as  such  deputy,  for  which  the  plaintiff  was  made  liable  to  the 
parties  who  had  procured  the  attachment.  (4)  It  fairly 
appears  from  the  case,  though  not  expressly  found,  that  the 
plaintiff,  the  sheriff,  had  no  knowledge  of  the  stipulation  till 
the  trial  of  the  action  brought  against  him  by  the  attaching 
creditors  for  a  false  return. 

There  is  no  finding  that  the  return  was  false,  and  in  view  of 
the  fact  that  the  money  was  all  the  time  in  the  hands  of  the 
plaintiff,  and  that  there  was  no  other  property  of  the  debtor 
in  the  attachment  action  that  could  be  levied  upon  by  the 
deputy,  it  might  be  diflicult  to  sustain  this  judgment  if  the 
action  was  to  be  considered  as  based  solely  upon  an  allegation 
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of  the  false  return  of  an  execution  by  the  defendant  in  the 
plaintiffs  name  and  as  his  deputy. 

But  the  action  is  really  based  upon  the  misconduct,  acts  and 
omissions  found  by  the  referee  and  above  indicated.  It  is 
clear  that  the  deputy  entered  into  an  arrangement  with  Adams 
to  release  the  property  from  the  attachment  which  was  the 
primary  source  of  all  the  subsequent  entanglements.  It  is 
found  that  he  was  induced  to  enter  into  the  arrangement  by 
a  consideration  personal  to  himself  and  outside  of  his  rights 
as  an  officer ;  that  he  never  informed  the  sheriff  of  its  real 
scope  or  nature,  but  misled  him  as  to  what  had  been  done. 
Before  releasing  the  property  it  was  his  duty  to  inform  the 
sheriff  of  the  action  proposed  and  to  consult  him  with  respect 
to  the  matter.  When  he  sent  the  money  derived  from  the 
check  to  tlie  sheriff  it  was  his  duty  to  inform  him  as  to  the 
purpose  for  which  it  was  sent,  and  ordinary  care  and  caution 
would  require  him  to  send  the  stipulation  under  which  it  was 
received  or  at  least  a  true  copy.  This  stipulation,  if  it  meant 
what  it  has  so  often  been  held  that  it  meant,  would  have  pro- 
tected the  sheriff  in  the  action  against  him  by  Adams,  since  no 
recovery  could  have  been  had  if  the  check  was  deposited  as 
absolute  security  for  the  claim  of  the  attaching  creditors. 
The  deputy  ran  no  risk  so  long  as  he  held  the  levy  on  the 
goods.  When  he  concluded  to  enter  into  an  arrangement  for 
the  release  of  that  lien  it  was  his  duty  to  see  to  it  that  the 
stipulation  was  so  clear  and  definite  and  that  it  was  made 
known  to  every  one  who  had  an  interest  in  the  transaction  so 
that  the  sheriff  should  not  be  exposed  to  conflicting  claims 
and  made  liable  to  damages  and  loss  through  the  conflicting 
verdicts  of  juries. 

It  is  quite  true  that  in  this  case,  as  in  all  the  other  cases 
arising  out  of  this  transaction,  there  is  a  conflict  with  respect 
to  the  facts,  and  it  may  well  be  that  some  injustice  may  have 
been  done  to  the  defendants  in  this  respect.  Possibly  the 
deputy  may  have  suffered  in  this  case  from  the  disposition 
made  of  the  facts,  as  the  sheriff  suffered  in  the  actions  brought 
agairiist  iiiiu.     TUn  thv  iniatiitiious  affirmance  of  tliD  juJgmeiit 
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on  the  report  of  the  referee  by  the  Appellate  Division  is  con- 
elusive  upon  the  question  whether  the  facts  found  are  sus- 
tained by  the  evidence.  We  are  not  now  permitted  to  look 
into  the  record  in  order  to  ascertain  whether  the  referee  was 
right  or  wrong  in  his  conclusions  upon  the  facts.  The  Appel- 
late Division  has  held  that  all  his  findings  of  fact  are  sustained 
by  the  evidence,  and  this  decision  concludes  us,  since  upon 
that  question  the  judgment  of  the  court  below  cannot  be 
reviewed  here. 

The  facts  thus  found,  and  which  we  are  commanded  to 
accept  as  final,  if  they  do  not  sustain  an  action  against  the 
deputy  for  what  is  technically  known  as  a  false  return,  do 
create  a  liability  against  him  and  the  sureties  upon  his  bond 
in  favor  of  the  sheriff  for  neglect,  omission  or  breach  of  duty 
under  the  broad  language  of  the  conditions.  These  conditions 
are  fully  set  forth  in  the  opinion  below,  and  from  that  it  will 
be  seen  that  the  instrument  was  intended  for  protection  to  the 
sheriff  and  indemnity  against  such  liability  as  he  has  incurred 
to  third  parties  by  reason  of  the  acts  and  omissions  of  his 
deputy,  and  which  have  been  found  in  this  case.  Notwith- 
standing the  complication  of  facts  and  circumstances  which 
the  case  presents,  we  find,  in  the  end,  that  the  only  question 
of  law  with  which  this  court  can  deal  is  whether  the  facts 
found  by  the  referee  create  any  liability  against  the  deputy 
and  liis  sureties  in  favor  of  the  sheriff  upon  the  bond. 

We  think  that  the  loss  suffered  by  the  sheriff  is  directly 
attributable  to  the  acts  and  conduct  of  the  deputy,  and  that 
the  sureties  undertook  to  indemnify  the  sheriff  against  the 
consequences  of  such  acts. 

For  these  reasons  the  judgment  must  be  affirmed,  with 
costs. 

All  concur,  except  Geay,  J.,  absent. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Com-  ,  153  6291 
MI8S10NER8  OF  Public  Charities  and  Correction,  Respond-  I  169^70| 
ents,  V.  William  Cullen,  Appellant.  I  ^^|  .  ^^9( 

1.  Appeal  —  Enlargement  op  Jurisdiction  of  Court  of  Appeals. 
li  seems,  that  the  provisions  of  the  Constitution  (Art.  6,  §  9),  regulating 
the  jurisdiction  of  the  Court  of  Appeals  and  providing  that  the  legislature 
may  further  restrict  it,  do  not  prohibit  the  legislature  from  enlarging  the 
jurisdiction  of  the  court,  save  only  in  those  special  cases  which  are 
expressly  withdrawn  from  its  review. 

2.  L.  1895,  Ch.  601,  §  20  — Review  op  Judgment  of  New  York  City 
Magistrate.  The  legislature  has  the  power  to  enact  a  statute  (such  as  L. 
1895,  ch.  601,  §  20),  the  eflPect  of  which  is  to  provide  for  a  final  review  in 
the  Court  of  Appeals  of  a  judgment  or  order  made  by  a  city  magistrate 
of  the  city  of  New  York  convicting  a  party  as  a  disorderly  person,  not 
theretofore  reviewable  in  that  court. 

8.  Review  of  Conviction  as  a  Disorderly  Person,  for  Abandon- 
ment OF  Wife.  By  force  of  the  statute  (L.  1895,  ch.  601,  §  20),  an  appeal 
now  lies  to  the  Court  of  Appeals,  as  matter  of  right,  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  affirming  a  judgment  of  the 
Court  of  Special  Sessions  of  the  city  and  county  of  New  York  adverse  to 
the  defendant,  in  a  proceeding  commenced  before  a  city  magistrate,  in 
which  the  defendant  was  convicted  of  being  a  disorderly  person  in  that  he 
had  abandoned  his  wife  without  adequate  support,  and  where  a  question 
of  law  is  presented  for  review. 

4.  Proceeding  for  Abandonment.  The  statute  (Consolidation  Act, 
L.  1882,  ch.  410,  §  1454  et  seg.),  providing  for  proceedings  in  the  city  of 
New  York  against  a  person  who  has  abandoned  his  wife  without  adequate 
support,  is  summary  and  penal  and  should  be  strictly  construed;  and  the 
charge  thereunder  is  of  a  criminal  nature,  which  it  is  incumbent  on  the 
People  to  prove. 

5.  Husband  and  Wife — Abandonment.  Abandonment  of  the  wife  by 
the  husband,  within  the  meaning  of  the  statute  providing  for  proceed- 
ings against  him  as  a  disorderly  person  by  reason  thereof,  means  a  will- 
ful and  voluntary  separation  by  the  husband  from  his  wife  without 
justification. 

6.  Abandonment  —  Separation.  There  is  no  abandonment,  within 
the  meaning  of  the  statute,  when  the  husband  lives  apart  from  his  wife  in 
obedience  to  a  judgment  of  separation  from  bed  and  board,  obtained  at  the 
suit  of  the  wife. 

7.  Support.  The  common -law  obligation  of  a  husband  to  support  his 
wife  is  so  modified  by  a  judicial  separation  from  bed  and  board  that  it  can- 
not be  enforced  by  a  proceeding  for  abandonment  under  the  statute  while 
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such  separation  is  in  force,  even  if  the  decree  of  separation  makes  no  pro- 
vision for  support. 
People  ex  rd,  Oomrs.,  etc.,  v.  CfiUen,  17  App.  Div.  685,  reversed. 

(Argued  June  17,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate. Division  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered  upon 
an  order  made  May  14,  1897,  which  affirmed  a  determination 
of  the  Court  of  Special  Sessions  of  the  city  and  county  of 
New  York  affirming  a  conviction  of  the  defendant  as  a  dis- 
orderly person  by  a  police  magistrate  of  the  city  of  New  York. 

The  proceeding  was  founded  on  sections  1454  and  1455  of 
the  New  York  City  Consolidation  Act  (L.  1882,  ch.  410). 

The  facts,  so  far  as  material,  are  stated  in  the  ojDinion. 

Payaon  Merrill  for  appellant.  The  determination  of  the 
Court  of  General  Sessions  in  the  former  proceeding  is  final  and 
conclusive  upon  the  rights  of  both  parties.  {People  ex  rel,  v, 
Ciillen,  151  N.  Y.  54;  Code  Crim.  Pro.  §  518.)  The  statute 
under  which  this  defendant  was  convicted  is  a  penal  statute, 
and  as  such  is  to  be  strictly  construed.  {People  v.  Court  of 
Special  Sessiojis^  15  N.  Y.  S.  R.  328  ;  People  ex  rel.  v.  Frettchy 
102  N.  Y.  583  ;  PeopU  v.  Pettit,  74  N.  Y.  320 ;  People  v. 
Crandon^  17  Ilun,  490.)  The  object  of  the  statute  is  not  to 
create  a  new  obligation  on  the  pail  of  the  husband,  but  to  pro- 
vide a  new  remedy  for  enforcing  an  existing  obligation  and  to 
punish  a  faihire  to  fulfill  it.  The  statute  has  no  application 
in  a  case  where  no  obligation  exists.  {People  v.  Brady ^  13 
Misc.  Rep.  294;  People  ex  rel,  v.  Naehr^  30  Hun,  461.) 
The  obligation  of  the  defendant  to  support  the  complainant 
was  terminated  by  the  decree  of  1883.  (2  Pars,  on  Cont,  85; 
Tyler  on  Inf.  &  Cov.  §  700 ;  Schouler  on  Husband  &  Wife, 
§  118 ;  Schouler  on  Dom.  Rel.  §  222 ;  Code  Civ.  Pro.  §§  1759, 
1762,  1766 ;  Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456 ;  Kaxnp 
V.  Kamp^  59  N.  Y.  212;  liomaine  v.  Chauncey^  129  N.,Y. 
566;  GalushaY.  Galusha,  116  N.  Y.  635;  Wetmorev.  Wet- 
more,  149  N.  Y.  520 ;  People  v.  Pettit,  74  N.  Y.  320.)  The 
statute  under  which  these  proceedings  were  taken  was  not 
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intended  to  apply  to  a  case  where  the  obligation  of  the  marital 
contract  has  been  modified  by  a  decree  of  limited  divorce  at 
the  instance  of  the  wife.  {People  v.  Naehr^  30  Hun,  461 ; 
People  V.  Brady ^  13  Misc.  Kep.  294.)  The  judgment  of  sep- 
aration between  the  complainant  and  the  defendant  in  1883  is 
binding  upon  the  People  in  this  proceeding.  ^People  v.  Baker^ 
76  K  r.  78 ;  Rigney  v.  Eigyiey,  127  N.  Y.  408.)  The  proofs 
do  not  sustain  the  charge  of  which  the  defendant  was  accused 
and  convicted.  (L.  1882,  ch.  410,  §  1454;  Fitzgerald  v. 
Fitzgerald^  L.  K.  [1  P.  &  D.]  6M: ;  Thompson  v.  Thompson^ 
1  S.  &  T.  231 ;  Pope  v.  Pope,  .L.  K.  [20  Q.  B.  Div.]  76 ; 
Regina  v.  Leresche,  65  L.  T.  Rep.  602 ;  Williains  v.  Wil- 
lia?n8,  130  N.  Y.  193.) 

Percy  McElrath  for  respondents.  It  is  sufficient  to  con- 
vict one  as  a  disorderly  person  if  he  is  proved  to  have 
abandoned  his  wife  in  the  city  of  New  York  without  ade- 
quate support,  or  to  have  left  her  in  danger  of  becoming  a 
burden  upon  the  public  or  to  have  neglected  to  provide  for 
her  according  to  his  means.  (L.  1882,  ch.  410,  §§  1454, 1455 ; 
Code  Crim.  Pro.  §  899 ;  Bulkley  v.  Boyce,  48  Hun,  259 ; 
People  ex  reL  v.  Hodgson,  126  N.  Y.  648 ;  People  v.  Court 
of  Special  Sessions,  15  N.  Y.  S.  K.  329.)  There  is  a  marked 
distinction  between  the  legal  consequences  which  result  from 
a  divorce  a  vinculo  matrimonii  and  a  separation  merely 
from  bed  and  board.  (Code  Civ.  Pro.  §§  1756,  1762;  2 
Bishop  on  Mar.  &  Div.  §§  726-741  ;  Barrere  v.  Barrere, 
4  Johns.  Ch.  187 ;  Burr  v.  Burr,  10  Paige  Ch.  25  ;  Tonjes 
V.  Tonjes,  14  App.  Div.  542 ;  Frkenhrach  v.  Frkenbrach,  96 
N.  Y.  465.)  The  plaintiffs  in  this  proceeding  were  not  parties 
or  privies  to  the  action  in  the  Superior  Court,  and  are  in  no 
way  bound  or  estopped  by  the  judgment  or  orders  made  in 
that  action.  {Bd,  Suprs,  v.  Budlong,  51  Barb.  515  ;  Collins 
V.  Ilydom,  135  N.  Y.  320 ;  Furlong  v.  Banta,  80  Hun,  248 ; 
In  re  Niagara  State  Reservation,  37  Hun,  553 ;  People  v. 
Rohrs,  16  N.  Y.  S.  R.  783;  1  Greenl.  on  Ev.  §  524;  God- 
dmrd  \\  lie/mm^  15  Abb.  Pr.  191 ;  Scott  \\  Dn-/ma?i,  9  Daly^ 
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^26;  Booth  V.  Powers,  56  N.  Y.  22;  Neeson  v.  City  of 
Troy^  29  Hun,  173.)  The  subject-matter  and  the  cause  of 
action  in  the  case  of  Cullen  v.  Cullen  were  not  the  same 
4is  in  this  proceeding,  and  the  plaintiffs  are  not  aflEected,  barred 
or  estopped  by  the  judgment  or  orders  made  therein.  iPeo- 
ph  V.  Crandon,  17  Hun,  490 ;  People  v.  Mitchell,  2  T.  &  C. 
172;  Stowell  v.  Chamberlain,  60  N.  Y.  276;  Stannard  w 
Hubhell,  123  N.  Y.  531.)  The  plaintiflEs  herein  are  not  bound 
by  immaterial  and  collateral  facts  decided  in  a  previous  action. 
i^IIecht  V.  Ilecht,  14  Misc.  Hbp.  597  ;  Bishop  on  Mar.  &  Div. 
(4th  ed.]  §  350 ;  Galu^ha  v.  Galusha,  138  N.  Y.  272 ;  IIoum 
V.  Lockwood,  137  N.  Y.  259 ;  Shaw  v.  Broadhent,  129  N. 
Y.  123;  Stannard  v.  Huhhell,  123  N.  Y.  531;  Springer  v. 
Bieji,  128  N.  Y.  102;  Bigelow  on  Estoppel,  158;  Barrs  w 
Jackson,  1  Y.  &  C.  585 ;  King  v.  Chase,  15  X.  H.  9.)  A 
judgment  in  a  former  suit  is  conclusive  as  to  existing 
rights,  but  not  as  to  matters  which  may  subsequently  arise. 
{People  ex  rel,  v.  Hodgson,  126  N.  Y.  648  ;  Smith  v.  McClus- 
key,  45  Barb.  610 ;  Brennan  v.  Blath,  3  Daly,  479.)  It  was 
not  the  intent  of  the  Superior  Court  that  its  failure  to  order 
the  payment  of  alimony  should  deprive  the  plaintiflF  of  all 
support  from  her  husband.  It  was  the  practice  of  that  court 
to  deny  such  applications  for  alimony  on  the  ground  that  the 
Applicant  would  find  a  more  speedy  and  efficient  means  of 
procuring  support  by  having  the  proceedings  brought  before  a 
police  magistrate,  as  was  done  in  this  case.  {lioupp  v.  Ronpp, 
35  N.  Y.  Supp.  250;  Patton  v.  Patton,  35  N.  Y.  Supp. 
250.)  These  proceedings  are  brought  under  the  provisions 
of  sections  1454  and  1455  of  the  Consolidation  Act  and  the 
provisions  of  the  Revised  Statutes,  to  convict  the  defendant 
of  being  a  disorderly  pereon,  and  they  are  not  governed 
or  controlled  by  foreign  or  local  acts  aflFecting  only  par- 
ticular localities.  (Waltermire  v.  Walteinnire,  110  N.  Y. 
183;  People  Y,  Meyer,  12  Misc.  Eep.  613.)  The  plaintiffe 
are  not  barred  by  lapse  of  time  from  bringing  these  proceed- 
ings. {People  ex  rel,  v.  Hodgson,  126  N.  Y.  648 ;  People  v. 
Court  of  Special  Sessions,  15  N.  Y.  S.  E.  329.)     It  cannot 
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with  justice  be  claimed  that  Eliza  Cullen  has  made  no  demand 
npon  the  defendant  for  support.  {People  ex  rel,  v.  Hodgson^ 
126  K  Y.  648 ;  People  v.  Crandon,  17  Hun,  490.) 

O'Brien,  J.  The  defendant  was  tried  before  one  of  the 
city  magistrates  in  the  city  of  New  York  and  was  adjudged  to 
be  a  disorderly  person,  in  that  he  had  abandoned  his  wife  and 
had  left  her  in  danger  of  becoming  a  charge  upon  the  public. 
The  proceeding  was  instituted  before  the  magistrate  upon  a 
verified  complaint  of  the  wife  on  the  12th  day  of  August, 
1896.  The  trial  resulted  in  a  conviction  on  the  12th  day  of 
December,  1896,  and  the  defendant  was  thereupon  ordered 
to  pay  to  the  commissioners  of  public  charities  the  sum 
of  $8  per  week  for  one  year  for  their  indemnity  and  for  the 
support  of  his  family  in  the  meantime.  It  appeared  that  the 
■defendant  and  the  complainant  were  married  in  the  year  1862 ; 
that  they  separated  in  1868,  since  which  date  they  liave  not 
lived  together.  There  is  no  issue  of  the  marriage.  It  fur- 
ther appeared  that  on  the  15th  day  of  October,  1883,  in  an 
Action  for  separation  from  bed  and  board,  instituted  by  tlie 
wife  in  the  Superior  Court,  judgment  was  entered  upon  her 
motion  that  the  parties  be  separated  from  bed  and  board  and 
that  the  defendant  pay  the  costs  of  the  action. 

The  judgment  recited  that  it  appeared  from  the  report  of  a 
referee  that  tlie  present  circumstances  and  abihties  of  the 
defendant  are  such  that  he  cannot  personally  pay  any  sum 
whatever  for  alimony  and  counsel,  and  no  sum  was  allowed 
for  either  purpose.  The  judgment,  however,  contained  a 
<5lause  to  the  effect  that  in  the  event  of  the  pecuniary  circum- 
stances of  the  defendant  becoming  materially  changed,  touch- 
ing his  ability  to  support  his  wife,  an  application  for  that 
purpose  might  be  made  at  the  foot  of  the  judgment  by  any 
party  in  interest  for  a  modification  of  the  judgment  touching 
the  support  of  the  wife  or  any  other  matter  as  might  appear 
to  be  just. 

The  conviction  of  the  defendant  upon  these  facts  was 
reviewed  and  affinned  by  the  Court  of  Sessions,  and  subse- 
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quentlj  by  the  Appellate  Division  of  the  Supreme  Court, 

Until  the  enact Jiieiit  of  a  recent  statu te,  this  court  had  no 
power  to  review  a  judgment  originating  in  such  a  proceeding. 
iPeapU  ex  reL  Oamrs,^  etc,,  v,  CuUen^  151  N.  Y,  54,)  Bat,  by 
ch,  601,  §  20,  Laws  of  1S95,  provitjion  is  niMlc  for  an  appeal  to 
tlus  court  frooi  such  a  judgment  when  adverse  to  the  defendant. 

The  learned  c^ouoi^el  for  the  People  contends  that  this  stat- 
ute is  unconstitutional  and  void,  and  moves  to  dismiss  the 
appeal.  This  contention  is  founded  upon  the  provisions  of 
article  6,  §  9,  of  the  Constitution,  regulating  the  jurisdiction  of 
this  court  and  providing  that  the  legislature  may  further 
restrict  this  jurisdiction.  It  was  never  suppostad  tliat  there 
was  anything  in  t!ve  Constitution  to  prohibit  the  legislature 
from  enlarging  the  jurisdiction  of  this  court  and  extending  it 
to  new  cases  from  time  to  time  as  it  thought  proper,  save  only 
in  those  sjiedal  cases  enumerated  iu  the  article,  which  are 
expressly  withdrawn  from  review. 

The  jurisdiction  nuist  be  confined  to  questions  of  law,  and 
in  some  eiises  the  unanimous  decision  of  the  Appellate  Division 
is  made  final.  These  limitations  are,  of  coar^,  bindiug  upon 
the  legislature  as  well  as  tlie  courts,  and  cannot  be  traTisceuded. 
Bnt,  subject  to  these  provitsions,  it  is  entirely  comi>elent  for 
the  legislature  to  provide  for  a  review  in  this  court  of  any 
question  of  law  involved  in  a  judgment  after  a  hearing  in  the 
Appellate  Division. 

The  power  to  further  restrict  appeals  does  not  by  any  fair 
or  reasonable  implication  exclude  tfie  power  to  enlarge  the 
jurisdiction  by  providing  for  a  review  of  certain  judgments 
of  inferior  courts  that  were  not  reviewable  before.  The  ques- 
tions that  may  be  considered  in  such  eases  are,  of  course,  lim- 
ited by  the  restriijtions  conbiined  in  the  Constitution,  but  the 
sole  question  here  is  whether  the  legislature  has  the  power  to 
enact  a  statute  providing  for  a  final  review  in  this  court  of  a 
judgment  or  order  made  by  a  magistrate  convicting  a  party  as 
a  disorderly  person*  There  is  no  good  reason  to  doubt  the 
existence  of  such  power.  The  judgment  or  order  must  be 
one  entered  upon   the   decision  of   the  Appellate    Division 
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finally  determining  some  action  or  special  proceeding  when 
the  appeal  is  given  as  matter  of  right.  None  of  the  limita- 
tions upon  appeals  to  this  court  contained  in  the  Constitution 
have  been  ignored  by  the  statute  in  question,  and  so,  we  think, 
the  jurisdiction  to  review  the  decisions  below  is  clear. 

The  question  is  purely  one  of  law,  whether  upon  the  undis- 
puted facts  presented  by  the  record  the  defendant  had  aban- 
doned or  deserted  his  wife  within  the  fair  meaning  of  the 
statute.  The  charge  of  which  the  defendant  was  convicted,  if 
not  a  crime  within  the  meaning  of  the  Penal  Code,  was  clearly 
of  a  criminal  nature,  and  it  was  incumbent  upon  the  People  to 
prove  it.  The  statute  is  summary,  highly  penal  and  should 
be  strictly  construed.  {People  ex  rel,  Kopp  v.  French^  102 
N.  Y.  583 ;  People  v.  Pettit,  74  N.  Y.  320 ;  People  ex  rel. 
Douglass  v.  Naehr^  30  Hun,  461.) 

It  is  the  duty  of  the  husband  to  support  his  wife,  but  he  is 
not  bound  to  support  her  away  from  his  home,  even  though 
such  home  may  be  disagreeable  to  her.  The  statute  under 
which  the  defendant  was  convicted  evidently  contemplates 
the  actual  existence  of  the  marriage  relations.  After  a  judicial 
separation  at  the  suit  of  the  wife  the  relation  is  so  far  termi- 
nated or  suspended  that  the  husband  cannot  be  guilty  of 
abandonment  or  desertion  in  any  legal  sense.  The  judgment 
operated  to  change  the  cpntract  relations  between  the  parties, 
and  required  them  to  live  apart  from  each  other.  The  wife 
was  relieved  from  her  marital  duties  and  the  husband's  obli- 
gation to  support  her  could  not  remain  as  it  was  before.  It 
was  no  longer  possible  for  him  to  discharge  it  in  the  sense 
that  the  marriage  state  contemplates.  In  such  cases  the  court 
generally  substitutes  in  place  of  the  contract  obligation  to  sup- 
port, recognized  by  the  common  law,  a  provision  for  suitable 
maintenance  according  to  the  circumstances  of  the  parties,  to 
be  paid  by  the  husband  or  from  his  estate.  When  a  judicial 
decree  of  separation  from  bed  and  board  has  once  been  pro- 
nounced, the  common-law  obligation  to  suppArt  the  wife,  if 
not  entirely  abrogated,  is  greatly  modified.  Alimony  then 
becomes  the  regular  measure  of  the  husband's  obligation.     It 
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is  granted  or  withheld  always  in  furtherance  of  justice,  and 
tlie  amount  is  regulated  by  the  exercise  of  a  sound  discretion 
according  to  the  circumstances  of  the  parties.  When  the 
marriage  bond  was  modified  by  the  decree  of  separation  the 
legal  obligation  to  support  the  wife  in  the  sense  that  it  existed 
!)efore  ceased,  and  in  its  place  was  substituted  the  power  of 
the  court  to  appropriate  some  part  of  the  property  or  earn- 
ings of  the  husband  to  that  purpose  as  justice  might  require. 
{Kamp  V.  Kamp^  59  N.  Y.  212 ;  Romain^  v.  Chauncey,  129 
N.  Y.  566;  Galmha  v.  GaZiisha,  116  K  Y.  635;  Wetmore 
V.  Wetmore^  149  N.  Y.  520 ;  Schouler  on  Husband  &  Wife, 
§  118 ;  Parsons  on  Cont.  vol.  2,  p.  85  ;  Tyler  on  Infancy  and 
Coverture,  §  700,  p.  924.) 

In  this  respect  there  does  not  appear  to  be  any  difference 
between  an  absolute  and  limited  divorce  based  upon  the  mi^ 
conduct  of  tlie  husband.  In  neither  case  can  there  be  an 
abandonment  or  desertion  within  the  meaning  of  the  statute. 
The  statute  was  never  intended  to  apply  to  a  case  like  this, 
where  the  obligations  of  the  marital  contract  have  been  modi- 
lied  by  a  decree  of  the  court,  and  where  the  defendant  is 
guilty  of  no  act  except  to  obey  the  decree. 

It  is  quite  true,  as  the  learned  counsel  for  the  People  con- 
tends, that  the  judgment  in  the  divorce  action  did  not  dissolve 
the  marriage.  The  parties  still  remained  husband  and  wife  in 
the  eye  of  the  law.  Neither  the  husband  nor  the  wife  was 
competent  to  contract  a  new  marriage.  But,  practically,  the 
duties  and  obligations  of  the  marriage  relation  were  radically 
affected  and  wholly  changed.  The  wife  had  been  relieved 
from  all  her  obligations.  She  was  no  longer  bound  to  per- 
form any  of  the  duties  of  a  wife. 

If  it  be  said  that  the  husband  was  still  under  obligations  to 
support  the  wife,  the  question  arises,  how  was  he  to  discharge 
this  obligation  ?  Certainly  not  in  the  manner  contemplated 
by  the  marriage  contract  and  enjoined  by  the  common  law, 
since  they  had  been  separated  by  the  decree  of  a  competent 
court.  The  marital  duty  of  the  husband  to  support  the  wife 
always  presupposes  the  fact  that  they  are  living  together  as 
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husband  and  wife.  This  obligation,  in  its  proper  sense,  con- 
templates an  actual  union  of  the  two  parties,  maintaining  to 
each  other  the  practical  relations  of  husband  and  wife. 

When  they  have  been  separated  by  the  judgment  of  a 
court  for  the  misconduct  of  the  husband,  it  is  true  that  the 
obligation  of  the  husband  is  not  wholly  terminated,  but  it 
assumes  another  form  and  rests  upon  different  principles. 
Their  duties  and  obligations  towards  each  other  during  the 
separation  are  just  what  the  court  may  have  prescribed,  and 
no  other.  Those  implied  from  the  actual  existence  of  the 
marriage  relations  have  ceased  or  are  suspended,  and  the  pro- 
visions of  the  decree  of  a  court  of  equity  have  been  substi- 
tuted in  their  place. 

An  action  for  a  limited  divorce  is  really  an  appeal  to  a 
court  of  equity  by  one  of  the  parties  to  a  marriage  contract 
for  a  modification  of  the  marriage  relations,  duties  and  obli- 
gations as  they  exist  at  common  law. 

The  court  is  virtually  asked  to  change  and  readjust  these 
relations  and  to  prescribe  such  new  duties  and  obligations  to 
be  observed  by  the  litigants  as  justice  may  require.  Such  a 
decree,  when  made,  is  the  charter  that,  during  the  separation, 
must  regulate  the  obligations  and  duties  of  the  parties. 

They  cannot  be  regulated  by  the  decree  and  the  common 
law  at  the  same  time.  The  two  methods  of  enforcing  tlio 
marital  duties  and  obligations  are  wholly  inconsistent  with 
each  other.  *  They  proceed  upon  theories  and  are  based  upon 
principles  so  radically  different  that  both  cannot  operate 
together.  The  decree,  so  long  as  it  remains  in  force,  must  be 
presumed  to  contain  all  the  provisions  for  the  support  of  the 
wife  that  justice  required  or  that  the  circumstances  of  the  hus- 
band would  warrant.  If,  by  reason  of  changed  conditions  and 
circumstances,  it  becomes  unjust  to  either  party  the  remedy  is 
to  apply  for  its  modification  The  statute  in  question  cannot 
be  made  to  take  the  place  of  the  decree.  It  was  not  intended 
to  apply  to  a  case  where  the  wife  had  procured  from  a  court 
of  equity  a  readjustment  of  her  marriage  relations.  It  has 
been   adjudged   by  the   decree  that  the  defendant,  by  mis- 
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conduct,  has  forfeited  all  right  to  the  services  or  society  of  his 
wife,  and  yet  the  husband  has  been  con\'icted  of  an  oflFense  of 
«,  criminal  nature  for  failing  to  do  something  that  the  decree 
does  not  require  him  to  do. 

It  may  be  that  the  husband  ought,  in  justice  and  equity,  to 
be  compelled  to  support  his  wife,  or  to  contribute  to  her  sup- 
port.    That  is  a  question  of  which  the  divorce  court  has  still 
jurisdiction,  and  it  must  be  presumed  that  when  appealed  to 
by  the  wife  it  will  determine  her  claim  in  conformity  with  jus- 
tice.    But  the  question  here  is  whether  the  husband  has  com- 
mitted the  statutory   offense  of   desertion   or  abandonment 
The  criminal  law  does  not,  as  a  rule,  deal  with  acts  or  motives 
that  are  merely  constructive.     It  deals  with  the  actual  conduct 
and  motives  of  men.     Abandonment,  in  the  sense  in  which 
the  term  is  used  in  the  statute,  means  the  actual  and  willful 
desertion  by  the  husband  of  the  wife.     It  is  the  willful  act  of 
actually  leaving  her,  or  separating  from  her,  and  the  with- 
drawal of  all  aid  and  protection  implied  in  the  marriage  rela- 
tions.    If  the  wife  herself  procures  the  separation,  or  con- 
sents to  it,  the  case  does  not  come  within  the  statute.     It  can- 
not be  the  result  of  an  agreement  or  affected  by  the  judgment 
of  a  court,  but  must  be  what  is  known  to  the  criminal  law  as 
willful  and  voluntary  desertion  or  abandonment.     In  Fitzger- 
ald V.  Fitzgerald  (L.  R.  [1  P.  &  D.],  69i)  the  court  thus  stated 
|he  rule  applicable  to  the  construction  of  a  similar  statute : 
"  No  one  can  desert  who  does  not  actively  and  willfully  bring 
to  an  end  an  existing  state  of  cohabitation.     If  the  state  of 
cohabitation  has  already  ceased  to  exist,  whether  by  the  adverse 
Act  of  husband  or  wife,  or  even  by  the  mutual  consent  of  both, 
desertion,  in  my  judgment,  becomes  from  that  moment  impos- 
sible to  either,  at  least  until  their  common-law  life  and  home 
have  been  resumed."      And  desertion   or  abandonment  has 
been  defined  in  substantially  the  same  language  in  other  cases. 
{Pape  V.   Pape,   L.  R.  [20  Q.  B.  D.],  76;  Thompson  v. 
Thompson,  1  S.  &  T.  231.) 

The  same  or  similar  terms,  when  used  in  the  law  of  marri- 
age and  divorce,  have  been  defined  by  this  court,  and  it  is  held 
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that  desertion  means  the  willful  and  voluntary  separation  by 
the  husband  from  his  wife  withou^t  justification  and  with  the 
intention  of  not  returning.  ( Williaina  v.  Williams^  130  N. 
Y.  193.) 

Abandonment  cannot  mean  anything  more  than  desertion. 
When  used  to  characterize  the  act  of  the  husband  the  words 
are  generally  used  interchangeably. 

The  fact  that  the  court  in  the  decree  of  separation  made  no 
allowance  for  the  wife  does  not  change  the  situation.  The 
court  did  exercise  its  power  and  discretion  on  the  subject,  and 
held  that  the  pecuniary  circumstances  of  the  defendant  would 
not  warrant  an  allowance  then,  but  left  it  open  to  the  com- 
plainant to  apply  for  alimony  whenever  the  pecuniary  circum- 
stances of  the  defendant  changed.  This  remedy  has  always 
been  open  to  the  wife  and  is  open  to  her  still.  If  the  defend- 
ant has  any  pecuniary  ability  to  contribute  to  his  wife's  sup- 
port the  divorce  court  has  the  power  to  modify  the  decree. 
If  he  has  not,  then  there  is  really  no  ground  for  this  proceed- 
ing. The  age  and  physical  condition  of  the  defendant  leave 
no  room  for  the  supposition  that  he  is  capable  of  earning  any- 
thing for  this  purpose. 

We  think  that  the  charge  of  abandonment  was  not  sustained 
by  the  facts  and  that  the  conviction  of  the  defendant  under 
the  circumstances  was  erroneous.  The  defendant  had  not 
abandoned  his  wife  within  any  fair  interpretation  of  the 
statute. 

The  order  of  the  Appellate  Division,  the  Special  Sessions 
and  the  magistrate  should  be  reversed  and  the  defendant 
discharged. 

All  concur,  except  Gray,  J.,  absent. 

Order  reversed. 
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Netoe  M.  Dayton,  as  Administratrix  of  William  G.  Day- 
ton, Deceased,  Respondent,  v.  The  New  York,  Ontario 
AND  Western  Eailway  Company,  Appellant. 

Dayton  v.  N.  T.,  0,  db  W.  R.  Co.,  84  Hun,  607,  Affirmed. 
(Argued  March  25,  1807;  decided  May  4,  18»7.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered 
March  1,  1895,  which  aflSrmed  a  judgment  in  favor  of 
plaintifE  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Lewis  E.  Carr  and  George  H.  Carpenter  for  appellant. 

TF".  F.  G^Neill  and  Benj,  Reynolds  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur :  Andrews,  Ch.  J.,  Gray,  Haight  and  Vann,  JJ. 

Dissent :  Bartlett  and  Martin,  JJ. 

Not  voting :  O'Brien,  J. 


E.  Katie  Eead,  as  Executrix  of  Theron  A.  Read,  Deceased, 
Respondent,  v.  Abner  Mills,  Appellant. 

Read  v.  MilU,  83  Hun.  613,  affirmed. 

(Argued  March  26,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  26,  1894:,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


E.  Cauntryman  and  Jo/m  B.  Thompsoti  for  appellant. 

Daniel  Finn  and  T/imnas  Watt^  for  respondent 

O'BbieKj  J,  The  plaintiff  is  the  widow  and  exeentrix 
ander  the  will  of  her  Iniisbandj  Theron  A.  Head,  who  died  on 

the  i'Tth  daj  of  May,  l^^iH^ 

The  complaint  alle^o.s  tliat  the  deceased,  as  an  attorney  and 
counselor  at  law,  hetwecji  the  fin^t  day  of  June,  18 S3,  and  the 
time  of  hig  death,  rendered  and  performed  pnife&iional  serv- 
icea  for  the  defendant,  at  \m  reqne^t,  in  a  large  fy\m\  which 
was  alleged  to  be  due  to  him  at  the  time  of  his  death. 

The  defendant's  answer  put  in  is&ue  the  allegations  of  the 
complaint  in  so  far  a^  tliey  charge  the  exii^itenee  of  any  debt 
for  profesi^ional  fiervicc^,  and  payment  wiks  aW  pleaded. 

The  issues  in  tlie  case  seem  to  have  been  very  carefully  tried 
before  a  very  conij^etent  referee.  The  death  of  the  attorney 
precluded  the  client  from  giving  his  testimony  as  to  personal 
transaetions.  The  matters  tried  were  questions  of  fact,  to  be 
determined  from  papers,  books,  memoranda  and  sneh  tesri- 
jnony  from  outside  partie*?  as  eonld  be  produced.  We  have 
examined  this  testimony  and  think  the  learned  i-eferee  came  to 
a  very  reasonable  and  just  conclusion,  Hia  findings  of  fact 
Are  all  sustained  by  evidence.  He  found  that  there  was  due 
to  the  deceased  at  the  time  of  the  death  a  eunsiderable  sum, 
though  much  less  than  tlie  amount  claimed  in  tlie  complaint. 
The  learned  counsel  for  the  defendant,  in  the  brief  submitted 
with  the  appeal,  has  pmuted  out  certain  rulings  of  the  referee 
which  lie  claims  antcuint  to  errurs  of  law  sufficient  i!i  import- 
ance to  require  this  court  to  reverse  the  judgment,  AVe  have 
examined  them  with  some  care  and  are  of  tlie  opiuicm  that 
none  of  them  pret^ent  any  legal  error  suffieient  to  warrant  us 
in  disturbing  the  judgment.  The  Ciise  lias  been  m  fully  and 
fairly  tried  as  it  ever  can  be.  The  rei^ult  does  not  appear  to 
be  in  any  respect  unreiLsonable  or  unjust,  and  neither  the  inter- 
est  of  the  parties  nor  the  demaTuls  of  justice  will  be  promoted 
by  reopening  the  controversy  on  any  technical  gromid.  The 
merits  have  l^een  fully  tried  and  passed  upon,  and  there  were  no 
jerroreof  law  eomn>itted  l>y  the  refei^^e  that  call  for  another  trial. 
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The  judgment  sbotild  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  Michael  H. 
McGovERN,  Appellant,  v.  The  Board  of  Trustees  of  the 
Village  of  Penn  Yan,  Respondent. 

People  ex  rel.  MeGotern  v.  Trustees,  2  App.  Div.  29,  affirmed. 
(Argued  April  19,  1897;  decided  May  4,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  19,  1896,  which  reversed  an  order  of  Special  Term 
granting  a  peremptory  writ  of  mandamus. 

M.  A.  Leary  for  appellant. 

Huaaii  cfe  Dwelle  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur.  

Archibald  K.  M.  Ainslie  et  al.,  Respondents,  t;.  Elias  Peter 
Hicks  et  al..  Defendants.  Eugene  A.  Hoffman,  as 
Assignee,  Appellant. 

Ainslie  v.  Hicks^  13  App.  Div.  388,  affirmed. 
(Argued  April  19,  1897;  decided  May  4,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 19,  1897,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  an  order  directing  a  referee  to  pay  certain 
taxes  from  the  purchase  money  received  by  him  from  a  sale  in 
an  action  of  partition. 

Charles  H.  Stoddard  and  J.  Van  Vechten  Olcott  for 
appellant. 

Albert  G.  McDonald  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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The   pH^Exrx  Bridge  Company,  Eespondent,  i^.  The  Ket- 
exoNB  Bhidoe  Company  et  al,.  Appellants, 

Phmiix  Bridge  Co.  v.  Key^U^ne  BHdge  Co.,  l^  App,  Div,  176,  afBrm(Ml 
(Argued  April  19.  ISffT;  decided  May  4,  1867.) 

Appeal  from  an  order  of  the  Appellate  Divi^^ion  of  the 

Supreme  Court  in  tlie  tirst  judicial  department,  entered 
November  25, 18f*6,  which  modified,  and,  ae  modified j  affinned, 
an  order  of  Special  Term  contirniing  the  report  of  a  refer^^ 

H.  B,  Glosson  for  appellants- 

Delos  McCurdy  and  John  Yard  for  reapondent. 

Order  affirmed  on  opinion  of  Ikobaham,  J»j  below,  with 
costs. 

All  concur. 


In  the  Matter  of  the  Assignment  of  Edwin  A.  Thkall  to 
Adolphe  Ludeke,  for  the  Benefit  of  CreditorSj  Respond- 
ent, V.  Mary  E,  Thkall,  Appellant 

Matter  of  Thmll  12  App.  D[v.  235,  affirmed. 
(Submitted  April  IB,  imi-  decided  May  4.  1897.) 

Appeal  from  an  order  of  the  Appellate  Diin&ion  of  the 
Supreme  Court  in  the  first  judicial  departmentj  entered 
December  28,  1896,  which  affirmed  an  order  of  Special  Tenn 
denying  an  application  to  compel  an  assignee  for  the  benefit 
of  creditors,  to  pay  alimony, 

Alexander  Cameron  for  appellant. 
C~  H.  Winsor  for  respondent. 

Order  affirmed  on  opinion  of  Yan  Bhunt,  J.,  below,  with 
costs. 

All  concur. 


Holland  Trust  Company,  Plaintiff,  v.  The  Thomson-Houston 

Electric  Company  of  New  York  et  al.,  Defendants. 

George  W.  Maslin  et  al..  Appellants;  James  S.  Coleman 

et  al.,  Respondents. 

Holland  Trust  Co.  v.  Thomson- Houston  Co.,  9  App.  Div.  473,  afl9rmed. 
(Argued  April  19,  1897;  decided  May  4,  1897.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  tlie  first  judicial  depart- 
ment, entered  November  6,  1896,  which  reversed  an  order  of 
Special  Term  denying  a  motion  to  compel  the  purchasers  at  a 
foreclosure  sale  to  complete  their  purchase.   (See  151 N.  Y.  660.) 

The  following  questions  were  certified  to  the  Court  of 
Appeals : 

First.  Did  the  Appellate  Division  have  the  power  to  amend 
the  judgment  entered  in  this  action  on  the  thirtieth  day  of 
October,  1894,  mmc  p7'0  tunc  as  of  said  date,  by  directing 
that  out  of  the  proceeds  of  the  sale  after  the  payment  of  the 
costs  and  expenses  of  the  said  sale  and  the  fees  of  the  referee, 
there  shall  be  paid  to  said  John  N.  Hay  ward,  individually  and 
as  trustee,  James  S.  Coleman  and  Jennette  R.  Durkee,  the 
sums  of  money  directed  to  be  paid  by  said  order  and  judg- 
ment as  %o  amended  ? 

Second.  Did  .the  Appellate  Division  have  the  power  to 
direct  the  purchasers  at  the  sale  under  the  judgment  in  this 
action  to  comply  with  the  terms  of  sale  signed  by  them,  and 
to  pay  to  the  said  referee  the  amount  directed  to  be  so  paid 
by  the  order  appealed  from  ?  Did  the  fact  that  sucli  pur- 
chasers, upon  the  record  acting  individually  and  for  them- 
selves, in  reality  acting  for  a  new  corporation  or  a  reorganiza- 
tion committee,  prevent  the  court  from  directing  that  they  pay 
individually  sufficient  of  the  purchase  money  bid  by  them  at 
the  sale  in  cash  to  satisfy  such  amount  ? 

Francis  Lynde  Stetson  and  Charles  H.  Westbrook  for 
appellants. 

David  Gerler  and  A,  J.  Dift^nhnefer  for  respondents. 


Order  of  Appellate  Division  affirmed  on  opinion  below, 
with  costs,  and  the  questions  certified  are  answered  as  follows: 
First  question  is  answered  in  the  affirmative.  Second  ques- 
tion contains  two  distinct  questions,  the  first  of  which  is 
answered  in  the  affirmative  and  the  second  in  the  negative. 

All  concur. 

Also  motion  for  a  rule  or  order  granting  a  petition  to  amend 
the  return  or  the  undertaking  on  appeal  herein,  or  both,  so  far 
as  may  be  necessary  in  respect  to  the  death  of  John  N.  Hay- 
ward,  one  of  the  respondents. 

Motion  granted,  without  costs. 

Also  motion  to  dismiss  the  appeal  on  the  ground  that  the 
time  to  appeal  had  expired. 
Motion  denied,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  John  Frrz- 
GIBB0N8,  Appellant,  v,  Theodore  Roosevelt  et  al.,  Police 
Commissioners  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Fitzgibbons  v.  Roosevelt,  13  App.  Div.  404,  aflirmed. 
(Submitted  April  19,  1897;  decided  May  4,  1897.)  . 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  January 
15,  1897,  which  dismissed  a  writ  of  certiorari  issued  to  review 
the  dismissal  of  relator  from  the  police  department  of  the  city 
of  New  York. 

Edward  IT.  HawJce^  Jr,^  and  Joseph  A,  Flannery  for 
appellant. 

Francis  M,  Scott  for  respondents. 

Order  afiirmed,  with  costs ;  no  opinion. 
All  concur. 


Makt  Braine,  Eespondent,  v.  Julie  Rosswoo,  Appellant. 

Braine  v.  Basswog,  13  App.  Div.  249,  appeal  dismissed. 
(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  January  21,  1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  no  question  of 
law  is  involved  and  that  the  decision  of  the  Appellate  Division 
was  unanimous  that  there  is  evidence  tending  to  support  the 
findings  of  fact. 

David  Gerher  and  /.  M,  Dittenhoefer  for  appellant. 

Champion  Bissell  for  respondent. 

Motion  granted  and  appeal  dismissed,  with  costs. 


John  McNamara,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Respondent 

(Submitted  April  19.  1897;  decided  May  4,  1897.) 

Motion  for  reargument  denied,  with  costs.  (See  152  N.Y. 
228.) 

William  A.  Hankinson,  Respondent,  v.  Amy  E.  Vantine, 
Appellant,  Impleaded  with  William  B.  Riker  et  al., 
Respondents  et  al. 

(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motions  to  amend  remittitur  as  to  costs,  and  also  to  limit  the 
reversal  of  the  judgment  to  such  reversal  as  between  tha 
plaintiff  and  the  appellant.     (See  152  N.  Y.  20.) 


John  L.  Hill  and  Jaines  McKeen  for  motions. 

Strong  <&  Cddwalader  opposed. 

Motion  as  to  costs  granted,  and  remittitur  amended  so  as  to 
make  costs  abide  the  final  award  of  costs. 

Motion  to  limit  the  reversal  denied,  with  ten  dollars  costs. 


Joseph  Hannigan,  Respondent,  v.  The  Union  Warehouse 
Company,  Appellant. 

Reported  below,  3  App.  Div.  618. 

(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  tlie  second  judicial 
department,  entered  April  15,  1896,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  there  is  no 
question  in  the  record  for  review  by  the  Couit  of  Appeals. 

Dailey^  Bell  (&  Crane  for  motion. 

William  Allen  Butler  and  John  Notraan  opposed. 
Motion  denied,  with  ten  dollars  costs. 


John    R.    Malany,   Respondent,  v,    Nathan   S.   Pekkins, 

Appellant. 

Malany  v.  Perkins,  12  App.  Div.  625,  appeal  dismissed. 
(Submitted  April  19,  1897 ;  decided  May  4,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  December  19,  1896,  which  affirmed  a 
judgment  of  the  Monroe  County  Court  affirming  a  judgment 
in  favor  of  plaintiff  rendered  by  the  Municipal  Court  of  the 
city  of  Rochester. 
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The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  not  allowed  an  appeal  to  the  Court  of  Appeals 
nor  had  it  certified  any  question  of  law  for  review. 

BiUa  (&  Smythe  for  motion. 
Motion  granted,  with  costs. 


L 


Horace  Anderson,  as  Substituted  Trustee  under  the  Last 
Will  and  Testament  of  Kaymon  Martinez  Hernandez, 
Appellant,  v.  Isabell  M.  Blood  et  al.,  Respondents, 
Impleaded  with  John  R.  M.  Hernz  et  al. 

(Submitted  April  19,  1897  ;  decided  May  4,  1897.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
152  N.  Y.  285.)  

Henry  J.  McGuckin,  Appellant,  v,  Samuel  W.  Milbank  et 
al.,  as  Executors  of  William  A.  Cauldwell,  Deceased, 
Respondents. 

(Submitted  April  19,  1897;  decided  May  4,  1897.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
152  N.  Y.  297.)  

Babtley  Dei^ney,  as  Administrator  of  Richard  Delaney, 
Deceased,  Respondent,  v.  The  Steinway  Railway  Com- 
pany of  Long  Island  City,  Appellant. 

Reported  below,  3  App.  Div.  619. 

(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  tlie  Supreme  Court  in  the  second  judicial 
department,  entered  April  30,  1896,  which  aflSrmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  tliat  no  question  of 
law  is  presented  for  review,  and  that  the  Appellate  Division 
has  unanimously  decided  that  the  verdict  is  supported  by  the 
evidence. 
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Daniel  Noble  for  motion. 

Eugene  Z.  Bushe  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Charles  Buek  et  al.,  Respondents,  v.  The  Metropolitaij 
Elevated  Railway  Company  et  al.,  Appellants. 

Reported  below,  10  App.  Div.  625. 

(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  November  25,  1896,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  exceptions 
raising  questions  of  law  are  manifestly  without  merit  and 
frivolous,  and  that  the  Appellate  Division  has  unanimously 
decided  that  there  is  evidence  supporting  or  tending  to  sus- 
tain the  findings  of  fact. 

W.  G.  Peckham  for  motion. 

Julien  T,  Davies  and  Brainard  Tolles  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Michael  Tully,    Respondent,  v.  New   York  and    Texas 
Steamship  Company,  Appellant. 

(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motions  for  a  certificate  of  the  questions  of  law  to  be 
reviewed  on  the  appeal  herein,  and  for  a  preference  on  the  cal- 
endar.    (See  152  N.  Y.  630.) 

Edwin  R,  Leavitt  for  motions. 

George  S.  Coleman  opposed. 

Motion  for  certificate  denied,  with  ten  dollars  costs. 
Motion  to  prefer  denied,  without  costs. 


In  the  Matter  of  the  Estate  of  Benjamin  Lord,  Deceased. 
A.   Edward  Woodruff,   Appellant ;    Edward  Van    Ness, 

Respondent. 

Matter  of  Lord,  15  App.  Div.  626,  appeal  dismissed. 
(Argued  April  19,  1897;  decided  May  4,  1897.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  10,  1897,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  vacate  a  taxation  of  costs^ 
and  to  set  aside  an  execution  issued  thereon. 

Louis  A,  Noble  for  motion. 

A.  Edward  Woodruff  opposed. 

Motion  granted  and  appeal  dismissed,  without  costs. 


The   People  of  the   State  of  New  York,  Appellant,  v. 
Thomas  J.  Kelly,  Respondent. 

Pe&pU  V.  Kelly,  11  App.  Div.  495,  appeal  dismissed. 
(Argued  May  4,  1897;  decided  May  4,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  3, 1896,  which  reversed  a  judgment  entered  upon  a 
verdict  rendered  against  defendant  at  the  Ulster  County  Court, 
convicting  him  of  the  crime  of  arson  in  the  second  degree^ 
and  granted  a  new  trial. 

Charles  F,  Canting  for  appellant. 

F,  Arthur  Westbrook  for  respondent. 

Appeal  dismissed  on  argument. 
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Hannah  Niedlinger  et  al.,  Plaintiffs,  v.  Meyeb  A.  Bebn- 
HEiMER  et  al.,  Executors  of  Isaac  Beknheimer,  Deceased,  et 
al.,  Respondents.     Augusta  Nirdungeb  et  al.,  Appellants. 

Nirdlinger  v.  Beniheimer,  90  Hun,  290,  affirmed. 
(Argued  April  21,  1897;  decided  May  11,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  25,  1895,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 

James  BrecJc  Perkins  and  L.  M.  Ninde  for  appellants. 

Oeorge  U,  Yeaman  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Herbert  Beattie,  as  Executor  of  William  Beattie,  Deceased, 
Respondent,  v.  Henry  C.  Beattie  et  al.,  as  Administrators 
of  Jane  Beattie,  Deceased,  Appellants. 

Beattie  v.  Beattie,  88  Hun,  295,  affirmed. 
(Submitted  April  22,  1897 ;  decided  May  11,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
January  3,  1895,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  the  report  of  a  referee. 

Wynkoop  cS:  Rice  for  appellants. 

e7.  H.  Metcalf  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 
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Emma   Miller,    as    Administratrix  of    John    E.    Miliar, 
Deceased,  Respondent,  v.  Edgab  W.  Youmans,  Appellant. 

JfiUer  V.  Taumans,  18  Misc.  Rep.  59,  affirmed. 
(Argued  April  23,  18»7;  decided  May  11,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  June  6,  1895,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

-K  H.  Benn' for  appellant. 

Thomas  AUisoii  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Geobge  a.  Lance,  as  Temporary  Receiver,  Respondent,  v.    — 

Patrick  J,  Shaughnessy,  Appellant.  Case  2 
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Zanee  v.  STiaughnessy,  86  Hun,  411,  affirmed. 
(Submitted  April  26,  1897;  decided  May  11,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  7,  1895,  which  affirmed  a  judgment  in  favor  of  plaintifi 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

WHliant  jE  Lewis  for  appellant. 

Jones  (&  Townsend  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Martin,  J.,  not  sitting. 


654  MEMORANDA. 

Chables  Kemsen  et  al.,  as  Executors  of  William  Remsen, 
Deceased,  et  al.,  Respondents,  v.  The  Metbopolitan 
Elevated  Railway  Company  et  al..  Appellants. 

Reported  below,  9  App.  Div.  538. 

(Argued  May  8,  1897  ;  decided  May  11,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, rendered  in  November,  1896,  which  modified  and,  as 
modified,  affirmed  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  record 
discloses  a  unanimous  decision  of  the  Appellate  Division  that 
there  is  evidence  supporting  the  findings  of  fact ;  and  that  the 
exceptions  herein  are  trifling  and  frivolous. 

W.  G,  Pechham  for  motion. 

JuLien  T,  Davies  and  Braiiiard  Tollea  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Charles  T  jllar,  Respondent,  v.  The  Silver  Metal  Manu- 
facturing Company,  Appellant. 

TuUar  v.  Silver  Metal  M.  Co.,  15  App.  Div.  628,  appeal  dismissed. 
(Argued  May  8,  1897;  decided  May  11,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  jndicial 
department,  entered  March  2,  1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  action  was 
to  recover  damages  for  a  personal  injury  and  that  the  decision 
of  the  Appellate  Division  was  unanimous. 

D.  P,  3fo rehouse  for  motion. 

S,  M,  Coon  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 
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National  Mahaiwe  Bank,  Appellant,  v.  Elizabeth  T.  Hand, 
as  Executrix  of  Allen  F.  Hand,  Deceased,  Respondent. 

Nat.  Mahatwe  Bank  v.  Hand,  89  Huu,  829,  appeal  withdrawn. 
(Argued  April  19,  1897;  decided  May  11,  1897.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order  of 
the  General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  made  in  October,  1895,  which  reversed  a  judg- 
ment in  favor  of  the  defendant  entered  upon  the  dismissal  of 
the  complaint  on  trial  at  Circuit  and  granted  a  new  trial. 

Jared  F,  Harrison  for  motion. 

George  C.  Holt  opposed. 

Motion  granted  upon  paying  the  taxable  costs  accruing  in 
this  court  and  ten  dollars  costs  for  opposing  this  motion. 


William   C.    Bryant,  as  Executor  of    Joseph    N.   Tifft, 
Deceased,  Appellant,  v.  Sabah  A.  Gay  et  al.,  Respondents. 

Bi*yarU  v.  Gay,  88  Hun,  614,  affirmed. 
(Argued  April  28,  1897;  decided  May  14,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  Sep- 
tember 23,  1895,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee. 

John  G.  Milhum  and  George  J,  Sicard  for  appellant. 

George  Wadsworth  and  Elijah  W,  Holt  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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T.  H.  Benton  Crane,  as  Receiver,  Appellant,  v.  Elizabeth 
N.  Shuler  et  al.,  Kespondents. 

Orane  v.  ShiUer,  91  Hun,  635,  affinned. 
(Argued  April  80,  1897;  decided  May  14.  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  18,  1895,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  coun  dismissing 
the  complaint  on  trial  at  Special  Term. 

Z.  S.  Westbrook  for  appellant. 

Albert  C.  Tennant  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur. 


Charles  Mulford  et  al.,  Eespondents,  v,  David  N.  Gibbs, 

Appellant. 

Mulford  V.  Qibb8,  18  App.  Div.  624.  afflrmed. 
(Argued  May  3,  1897  ;  decided  May  14,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 20,  1897,  which  reversed  an  order  of  Special  Term  deny- 
ing a  motion  to  punish  the  appellant  for  contempt. 

Charl^  «/.  Hardy  for  appellant. 

Robert  Godson  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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The  People  of  the  State  of  New  York  ex  rel.  "William 
L.  Campbell,  Respondent,  v.  The  Board  of  Police  Com- 
missioners OF  the  City  of  Schenectady  et  al.,  Appellants. 

People  ex  rel,  Campbell  v.  Police  Comrs.,  13  App.  Div.  69,  appeal  dismissed. 
(Argued  May  3,  1897;  decided  May  14,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  tlie  third  judicial  department,  entered 
January  12,  1897,  which  reversed  upon  certiorari  a  determi- 
nation of  the  board  of  police  of  the  city  of  Schenectady 
removing  the  relator  from  the  office  of  chief  of  police. 

S,   W.  Jackson  for  appellants. 

Alomo  P,  Strong  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 
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The  People  of  the  State  of  New  York  ex  rel.  "Wiluam  154  732 
Strauss,  Appellant,  v,  Theodore  Roosevelt  et  al.,  Police  j^g  494 
Commissioners  of  tlie  City  of  New  York,  Respondents. 

People  ex  rel.  Strauss  v.  Raoserelt,  2  App.  Div.  536,  affirmed. 
(Argued  May  3,  1897;  decided  May  14,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  26,  1896,  which  affirmed  on  certiorari  the  proceedings 
of  the  respondents  in  dismissing  tlie  relator  from  the  police 
force  of  the  city  of  New  York. 

Louis  J,  tfra/i^  for  appellant. 

Francis  M.  Scott  and  Theodore  Connoly  for  respondents. 

Order  affirmed  on  opinion  below,  with  costs. 
All  concur. 

83 
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The  People  of  the  State  of  New  York  ex  rel.  Gilbert 
HiGGiNs,  Appellant,  ^^  Abraham  Tappen  et  al.,  Com- 
missioners of  the  Park  Department  of  the  City  of  New 
York,  Respondents. 

People  ex  rel.  Higgine  v.  Tappen,  16  Misc.  Rep.  23,  affirmed. 
(Submitted  May  8,  1897  ;  decided  May  14,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  December  27,  1895, 
which  affirmed  on  certiorari  the  proceedings  of  respondents 
dismissing  the  relator  from  the  police  force  for  the  department 
of  parks  in  the  city  of  New  York. 

Louis  J,  Grant  for  appellant. 

J^rancis  M,  Scott  and  Terence  Farley  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
AH  concur. 


Dorothea  R.  Christ,  Respondent,  v.  The  Third  Atende 
Railroad  Company,  Appellant. 

ChrUt  V.  Third  Aveniie  R.  R.  Co.,  14  App.  Div.  629,  affirmed. 
(Argued  April  28.  1897;  decided  June  8,  1897.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  25,  1897,  which  modified  and,  as  so 
modified,  affirmed  an  order  made  at  Special  Term  granting  an 
injunction  against  the  AeienA2i,\\t  pendente  lite, 

William  H,  Page^  Jr.^  Francis  M.  Scott  and  William  C, 
Trull  for  appellant. 

Elihu  Hoot,  William  F,  Sh^eeham,^  David  B.  Hill  and 
Samuel  B,  Clarke  for  respondent. 

O'Brien,  J.  This  case  involves  the  same  questions  and  is 
decided  upon  the  opinion  in  Beekman  v.  The  Third  Avenue 
Railroad  Company  (153  N.  Y.  144).     The  order  appealed 
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from  should  be  affirmed,  with  costs,  and  the  questions  certified 
are  answered,  the  first,  second,  tliird,  fourth  and  sixth  in  the 
negative,  and  the  fifth  in  tlie  aflirmative. 

All  concur,  except  Martin,  J.,  not  sitting. 

Order  affirmed. 


Abbam  Meddacgh,  as  Administrator  of  Seth  G.  Meddaugh, 
Deceased,  Respondent,  v.  The  New  York,  Ontario  and 
Western  Railway  Company,  Appellant. 

Meddaugh  v.  N.  T.,  0.  &  W.  R.  Co.,  86  Hun,  620,  affirmed. 
(Argued  May  5,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Qoxxvt  in  the  third  judicial  department,  entered  May 
29,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Lewis  E.  Carr  for  appellant. 

T,  F,  Bush  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Catherine  Gunning  et  al.,  as  Administrators  of  Martin  Gun- 
ning, Deceased,  Appellants,  v.  Denis  Quinn,  Respondent. 

Chinning  v.  Quinn,  81  Hun,  532,  affirmed. 
(Argued  May  5,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
l^ovember  26,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  on  trial  at  Circuit. 

William  L.  Stone^  Jr.^  for  appellants. 

J.  WooUey  Shepard  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur. 
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John  Spaulding,  an  Infant,  by  Guardian  ad  Litem,  Appellanx, 
V.  The  Tucker  &  Cabtee  Cordage  Company,  Respondent. 

SpatOding  v.  T.  <fe  C.  Cordage  Co.,  13  Misc.  Rep.  8^8,  affirmed. 
(Argued  May  6.  1897;  decided  June  8,  18»7.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  Brooklyn,  entered  July  3,  1895,  which  over- 
ruled plaintiffs  exceptions,  ordered  to  be  heard  in  tlie  first 
instance  at  General  Terra,  and  directed  judgment  in  favor  of 
defendant  dismissing  the  complaint. 

Charles  J,  Patterson  for  appellant. 

Alfred  B.  Crxdhshank  and  Henry  G.  Atvxiter  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


AcALus  L.  Palmer,  Respondent,  v.  The  Great  Westekh 
Insurance  Company,  Appellant. 

Palmer  v.  Great  Weetetii  Im.  Co. ,  10  Misc.  Rep.  167,  affirmed. 
(Argued  May  7,  1897  ;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  NewTork^ 
entered  November  9,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Treadwell  Cleveland  ^w^  Henry  W.  iZarcftw  f or  appellantr 

John  A,  Deady  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Adam  S.  Matheson  et  al.,  as  Receivers  of  The  American 
Tube  AND  Iron  Company,  Appellants,  v.  Clifton  Wharton, 
Jr.,  as  Assignee  of  Jacob  Jamer,  etc.,  and  The  National 
Tube  Works  Company,  Respondents. 

Mat7ie9on  v.  Wharton,  89  Hun,  409,  affirmed. 
(Argued  May  10,  1897;  decided  June  8,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  October  18, 
1895,  which  reversed  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee  and  granted  a  new  trial. 

Edgar  J.  Nathan  and  Michael  H,  Cardozo  for  appellants. 

Alfred  Jaretzhi  and  James  McKeen  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
appellants,  with  costs,  on  opinion  below. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting. 


Joseph  J.  Little,  as  Receiver  of  The  Worthington  Com-     JjP  ^— ' 
PANY,     Appellant,    v.     David    G.     Garabrant    et    al., 
Bespondents. 

lAttle  V.  Garabrant,  90  Hun,  404,  affirmed. 
(Argued  May  10,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
November  23,  1895,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  on  trial  at  Special  Term. 

James  M,  Fish  for  appellant. 

Frederic  A,  Ward  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinions  below. 
All  concur. 
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William  N.  Dykman,  as  Receiver  of  The  Commercial  Bans, 
Respondent,  v.  William  J.  Northridge,  Appellant. 

Dyhfnan  v.  Northridge,  1  App.  Div.  26,  affirmed. 
(Argued  May  10,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  23,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Charles  M,  Earle  for  appellant. 

Jame%  C.  Bergen  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Ml  concur. 


l^8b  662  Martha    Keery,    Appellant,    v,    John    F.   Dimon    et   al.^ 

— """"  Respondents. 

Kee%y  v.  Dimon,  91  Hun,  642,  afflrmed. 
(Argued  May  11,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 6,  1896,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  dismissing  the  com- 
plaint on  trial  at  Special  Term. 

Theodore  TL  Friend  and  Wheeler  H,  Peckham  for 
appellant. 

Jacob  F.  Miller^  William  E.  Wilder^  Janiea  B.  Ludlow 
and  Henry  B.  Anderson  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Agnes  K.  Murphy  Mulligan,  Eespondent,  v.  Louise  M, 
H.  Cannon,  Executrix  of  Newton  Cannon,  Deceased, 
Appellant. 

(Submitted  May  11,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Janu- 
ary 17,  1896,  which  affirmed  a  judgment  in  favor  of  the 
plaintiff  entered  upon  the  report  or  a  referee. 

Ernest  Hall  for  appellant. 

Mortimer  O.  Addoms  iot  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Thomas  T.  Taber  et  al.,  as  Executors  of  Stephen  Taber, 
Deceased,  Respondents,  v,  Martha  T.  Willets,  Appellant. 

Taber  v.  WilUU,  1  App.  Div.  286,  affirmed. 
(Argued  May  11,  1897;  decided  June  8,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  10,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Alfred  A,  Gardner  for  appellant. 

George  M.  Baker  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs. . 
All  concur. 
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Emma  Smith,  as  Administratrix  of  John  Smith,  Deceased, 
Appellant,  v.  The  New  York  Central  and  Hudson  Eiveb 
Railroad  Company,  Respondent. 

Smith  V.  JV.  T.  a  dbff.  R  R.  R.  Co.,  88  Hun.  468,  affirmed. 
(Argued  May  14,  1897;  decdded  June  8,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  8,  1895,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Circuit. 

T.  F.  Hamilton  for  appellant. 

R.  A.  Pa7*menie7'  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Simeon  B.  Chittenden  et  aL,  Respondents,  v.  Frederick  W. 
WuRSTER,  as  Major  of  the  City  of  Brooklyn,  et  aL. 
Appellants. 

(Submitted  May  13,  1897;  decided  June  8,  1897.) 

Motion  for  a  reargument.     (See  162  N.  Y.  345.) 

Edioard  M.  Shepard^  J.  Warren  Greene  and  Henry  Yonge 

for  motion. 

Joseph  A.  Burr  opposed. 

Haioht,  J.  It  is  claimed  that  the  court,  in  the  disposition 
of  this  case,  overlooked  important  questions,  misapprehended 
the  position  of  counsel  and  fell  into  error  with  reference  to 
the  provisions  of  the  statute. 

In  the  opinion  we  stated  that  "  Under  the  provisions  of 
this  statute  it  was  made  the  duty  of  the  mayor  of  the  city  of 
Brooklyn  to  arrange  in  classes  all  clerks  and  persons  employed 
in  the  public  service  of  the  city,  and  to  include  in  one  or  more 
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of  such  classes,  so  far  as  practieahle  for  the  purposes  of 
competitive  examination,  all  the  subordinate  clerks  and  offi- 
cers in  the  public  service  of  the  city."  It  is  now  said  by 
counsel  with  reference  to  this  statement  that  "The  only 
requirement  that  the  mayor  should  classify  is  contained  in 
section  8  of  the  Civil  Service  Act.  That  section  requires 
liim  to  prescribe  regulations  which  shall,  according  to  sec- 
tion 8,  provide  and  declare  as  in  the  second  subdivision  of 
the  second  section  of  this  act  is  provided  and  declared  in 
reference  to  regulations  for  admission  to  the  civil  service 
of  the  state.  That  subdivision  provided  for  open  and  com- 
petitive examination,  hut  only  as  nearly  as  the  conditions  of 
good  administration  will  warrant."  Counsel  are  mistaken  in 
saying  that  the  subdivision  provided  for  open  and  competi- 
tive examinations,  hut  07ily  as  nearly  as  the  conditions  of  good 
administration  will  warrant.  This  was  the  only  requirement 
of  the  original  statute  of  1883,  but  under  chapter  410  of  the 
Laws  of  1884  section  eight  was  amended,  and  our  statement 
was  taken  from  the  amended  provision  which  was  in  force  at 
the  time  the  opinion  was  written.  We  will  quote  the  part 
alluded  to  again  :  "  Within  two  months  after  the  passage  of 
this  act  it  shall  be  the  duty  of  each  of  said  mayors  in  and  by 
such  regulations  to  cause  to  be  arranged  in  classes  the  several 
clerks  and  persons  employed  or  being  in  the  public  service  of 
the  city  of  which  he  is  mayor,  and  he  shall  include  in  one  or 
more  of  such  classes,  so  far  a^  practicable  for  the  purposes  of 
the  examination  herein  provided  for,  all  subordinate  clerks  and 
officers  in  the  public  service  of  the  said  city  to  whom  his 
power  under  this  act  extends."  Here  we  have  a  mandatory 
provision,  he  shall  include  so  far  as  practicable,  etc.  This  is 
a  requirement  in  addition  to  the  provision  "  as  nearly  as  the 
conditions  of  good  administration  will  warrant."  To  our 
minds  it  not  only  effectually  disposes  of  the  contention  that 
Mayor  Low  did  not  make  his  classification  for  a  competitive 
examination  so  far  as  practicable,  but  justifies  our  conclusion 
that  the  Constitution  was  intended  to  be  in  harmony  with  the 
statute.  This  provision  of  the  statute  was  approved  on  the 
29th  day  of  May,  1884.  On  the  15th  day  of  August  there- 
after the  mayor  proceeded  to  make  his  rules  and  regulations 
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in  accordance  with  its  provisions,  specifically  referring  to  it, 
saying :  "  In  pursuance  of  the  8th  section  of  chapter  354  of 
the  Laws  of  1883  as  amended  by  chapters  357  and  410  of  the 
Laws  of  1884,  I,  Seth  Low,  mayor  of  the  city  of  Brooklyn, 
hereby  prescribe  the  following  regulations  for  the  admission 
of  persons  into  the  civil  service  of  the  city  of  Brooklyn,"  etc. 
He  was  then  tlie  mayor  of  Brooklyn  and  sworn  to  faithfully 
discharge  the  duties  of  his  office.  The  statute  commanded 
him  to  classify  for  a  competitive  examination  so  far  as  prac- 
ticable, and  until  it  is  otherwise  made  to  appear  the  law  will 
presume  that  he  discharged  his  duty. 

The  other  questions  do  not  require  further  consideration. 

The  motion  for  reargument  should  be  denied. 

All  concur,  'except  O'Bbien,  J.,  not  voting. 

Motion  denied. 


loNATz  BosKowiTZ,  as  Trustee  for  The  Mechanics  and 
Traders'  Bank,  Appellant,  v.  Zerlina  Held,  Individually 
and  as  Executrix,  et  al..  Defendants ;  A.  H.  Matthews, 
Respondent. 

Baskomitz  v.  Held,  15  App.  Div.  806,  affirmed. 
(Argued  June  7,  1897;  decided  June  15,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  15,  1897,  which  affirmed  an  order  of  Special  Term 
relieving  the  purchaser  at  a  sale  under  a  judgment  of  foreclos- 
ure and  sale  from  his  purchase. 

Charles  Strauss  for  appellant. 

Edward  E.  Spragu^  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
AH  concur,  except  Gray,  J.,  absent. 
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Katie  J.  MacMahon,  as  Administratrix  of  John  Joseph 
MacMahon,  Deceased,  Respondent,  v.  The  Brooklyn  and 
New  York  Ferry  Company,  Appellant. 

Reported  below,  10  App.  Div.  376. 

(Argued  June  7,  1897;  decided  June  15, 1807.) 

Motion  for  leave  to  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  .judicial 
department,  entered  Kovember  23,  1896,  which  unanimously 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  also  an  order  denying  a  motion  for  a  new  trial,  in  an 
action  to  recover  damages  for  a  personal  injury  —  the  Appel- 
late Division  having  refused  to  allow  an  appeal  to  the  Court 
of  Appeals. 

George  Bethiine  Adams  for  motion. 

Charles  J.  Patterson  opposed. 

Motion  denied,  with  ten  dollars  costs,  but  without  prejudice 
to  the  making  of  an  application  to  a  single  judge. 


Isaac  Altman  et  ah,  as  Administrators  of  the  Estate  of  Jacob 
Altman,  Deceased,  Appellants,  v,  Eu  Hofeller,  Impleaded, 
etc.,  Respondent. 

(Argued  June  7,  1897;  decided  June  15,  1897.) 

Motion  to  amend  remittitur.     (See  152  N.  Y.  498,  508.) 

Norris  Morey  iot  motion. 

William  Nathaniel  Cogswell  opposed. 

Motion  granted  so  far  as  to  allow  costs  in  this  case  in  this 
court  and  the  General  Term. 
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Sackett  &  WiLHELMs  LITHOGRAPHING  CoMPANY,  Kespondent, 
V.  Frances  M.  Comstock,  Appellant. 

Sackett  dtWillielms  L.  Co.  v.  Comstock,  4  App.  Div.  615,  appeal  dismissed. 
(Argued  June  7,  1897;  decided  June  15,  1897.) 

Motion  to  disinigs  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  in  April,  1896,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
Special  Term. 

The  motion  was  made  upon  the  ground  that  the  decision 
of  the  Appellate  Division  was  unanimous  that  there  was  evi- 
dence supporting  or  tending  to  sustain  the  findings  of  fact. 

Newell  Martin  for  motion. 

Jacci)  IL  Clute  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 


The  National  Savings  Bank  of  the  City  of  Albany,  Respond- 
ent, V.  William  S.  Slade,  Impleaded,  etc..  Appellant. 

National  SaviiigB  Bank  v.  Slade,  17  App.  Div.  115,  appeal  dismissed. 
(Argued  June  7,  1897  ;  decided  June  15,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  April  21,  1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  decision 
of  the  Appellate  Division  was  unanimous ;  that  the  record  pre- 
sents no  question  of  law  that  can  be  reviewed  by  the  Court  of 
Appeals ;  that  the  appeal  is  without  merit  and  frivolous,  and 
that  the  appellant  has  failed  to  give  a  proper  undertaking, 

Rosendale  cfe  Ilessherg  for  motion. 

Edmund  P.  Cottle  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 
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Jahes  a.  Flack,  Eespondent,  v.  Koday  S.  Brassel  et  al.^ 

Appellants. 

(Submitted  June  7,  1897  ;  decided  June  15,  1897.) 

Motion  to  substitute  Ellen  Brassel,  executrix  of  Eoday  S, 
Brassel,  deceased,  as  appellant  herein. 

Abram  Kling  for  motion. 

No  one  opposed. 

Granted,  under  section  1299  of  the  Code  of  Civil  Procedure. 


EuDOLPH  PoHLE,  Ecspoudent,  v.  Second  Avenue  Eaileoad 
Company,  Appellant. 

Reported  below.  13  App.  Div.  398. 

(Argued  June  7,  1897;  decided  June  15,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  January  22,  1 897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  there  were 
material  and  controverted  questions  of  fact  upon  the  trial, 
and  the  decision  thereof  by  the  Appellate  Division  is  final, 
and  that  no  questions  of  law  are  raised  by  the  appellant's 
exceptions  which  can  be  reviewed  by  this  court ;  and  upon  the 
further  ground  that  the  notice  of  appeal  herein  is  fatally 
defective,  appellant  not  having  stipulated  therein,  pursuant  to 
section  190  of  the  Code  of  Civil  Procedure,  that,  upon  affirm- 
ance, judgment  absolute  shall  be  rendered  against  it. 

Charles  Stechler  for  motion. 

Payson  Merrill  opposed. 

Motion  denied,  with  ten  dollars  costs,  on  opinion  of  Martin, 
J.,  in  Hutchinson  v.  Root  {ante^  p.  329). 
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John  M.  Bemis  et  al.,  Appellants,  v.  Collis  P.  Huntington, 

Respondent. 

Bemis  v.  ffuntingion,  15  App.  Div.  627,  appeal  dismissed. 
(Argued  June  7,  1897;  decided  June  22,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
29,  1897,  which  dismissed  an  appeal  from  an  order  of  Special 
Term  granting  a  motion  for  an  order  of  interpleader. 

Edward  Ilassett  for  appellants. 

Maxwell  Evarts  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


William  O.  Platt  et  al.,  as  Trustees,  Respondents,  v.  New 
York  and  Sea  Beach  Railway  Company  et  al.,  August 
Meidlino,  Jr.,  Appellant. 

Platt  V.  N.  T.  &  Sea  BeacJi  R.  Co.,  9  App.  Div.  87,  628,  affirmed. 
(Argued  June  7,  1897  ;  decided  June  22,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  6,  1896,  whicli  afBrmed  an  order  of  Special  Terra 
denying  a  motion  to  correct  or  modify  an  order  appointing  a 
receiver  and  to  vacate  or  modify  a  judgment  of  foreclosure. 

Joseph  Wainaley  for  appellant. 

Frederic  A.  Ward  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 
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William  H.  Tilford,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Respondent. 

Tilfo)'d  V.  Maj/ar,  1  App.  Div.  199,  affirmed. 
(Argued  June  8,  1897;  decided  June  22,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  21,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court. 

William  Church  Osborn  for  appellant. 

Francis  M.  Scott  and  Theodore  Connoly  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


James  M.  Waterbury  et  al.,  as  Executors  of  Lawrence 
Waterbury,  Deceased,  Respondents,  v.  The  Tucker  & 
Carter  Cordage  Company  et  al.,  Appellants. 

(Submitted  June  21,  1897 ;  decided  June  22, 1897.) 

Motion  to  amend  remittitur  by  inserting  in  two  places  thereof 
between  the  words  "  amount  of  "  and  "  such  judgment,"  the 
words  "  of  the  extra  allowance  referred  to  in."  (See  162  N. 
Y.  610.) 

Hubbard  Hendrickson  for  motion. 

No  one  opposed. 

Motion  granted. 


Georgie   Petrie,  an  Infant,  by  Guardian,  Respondent,  v. 
Frederick  Williams,  Impleaded,  etc..  Appellant. 

Pietrie  v.  Williams,  88  Hun,  292,  affirmed. 
(Submitted  June  11.  1897 ;  decided  June  25,  1897.) 

Appeal  from  a  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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July  17,  1895,  wliich  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  also  affirmed  an  OMier  deny- 
ing a  niotion  for  a  new  trial. 

WaUoii  M.  Rogers  for  appellant. 

Elon  R.  Brown  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinions  below. 
All  concur,  except  Gray,  J.,  absent,  O'Bkien,  J.,  not  vot- 
ing and  Martin,  J.,  not  sitting. 


Mary  W.  Osborn  et  al.,  as  Executors  of  Ezra  A.  Osborn, 
Deceased,  Respondents,  v.  The  Montelac  Park  et  al. ; 
Chester  Hcntington,  as  Receiver,  etc.,  Appellant. 

Osborn  v.  Montelac  Park,  89  Hun,  167,  affirmed. 
(Argued  June  11,  1897;  decided  June  25,  1897.) 

Appeal  from  a  judgment  of  ttie  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  12,  1895,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Francis  Lawton  and  Charles  S.  Noyes  for  appellant. 

Eldon  Bishee  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


George  W.  Ward,  Respondent,  v,  Charles  Pratt  et  al.. 

Appellants. 

Wai^  V.  Pratt,  2  App.  Div.  616,  affirmed. 
(Argued  June  11,  1897;  decided  June  25,  18d7.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February   11,  1S96,  which  affirmed  a  judgment  in  favor  of 
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plaintiif  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Frank  A,  Abbott  for  appellants. 

George  W.  Cothran,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Magdalexa  Grafing  et  al.,  as  Executrices  of  Dip:drick  Graf- 
iNo,  Deceased,  Appellants,  v.  Catharine  Heilmann, 
Respondent. 

Qrafing  v.  ndlmann,  1  App.  Div.  260,  affirmed. 
(Argued  June  11,  1897  ;  decided  June  25,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  11,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Horace  Secor^  Jr,^  for  appellants. 

Edward  W.  8,  Jolinsiori  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below,  but  with- 
out intending  to  determine  what  are  the  rights  to  this  fund 
as  between  the  several  persons  who  are  mentioned  in  the  let- 
ter of  August  14,  1893. 

All  concur,  except  Gray,  J.,  absent. 


Joseph  B.  Pearce,  Jr.,  Appellant,  v,  Stephen  D.  Stephens, 
as  County  Judge,  et  al..  Respondents. 

Pearce  v.  Stephens,  18  App.  Div.  101,  affirmed. 
(Argued  June  22,  1897  ;  decided  June  2o,  1897.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment made  May  18,  1897,  which  reversed  an  order  of  Special 
Term  granting  an  injunction. 
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674  MEMORANDA. 

The  questions  certified  by  the  Appellate  Division  were : 

First.  Is  the  designation  by  chapter  108  of  the  Laws  of 
1897,  of  the  sheriff  of  the  county  of  Richmond,  as  a  member 
of  the  board  of  appointment,  therein  created,  constitutional? 

Second.  Is  the  provision  in  said  act,  that  the  police  comis- 
sioners  of  Richmond  county,  to  be  appointed  by  said  board  of 
appointment,  are  not  to  belong  to  the  same  political  party,  or 
be  of  the  same  political  opinion  on  state  and  national  politics, 
constitutional  ? 

Third,  If  such  designation  shall  be  unconstitutional,  does 
it  render  the  act  itself  unconstitutional  ? 

George  W,  Wijigate  and  Thomas  W,  Fitzgerald  for 
appellant. 

George  M.  Pinney^  Jr,y  and  Aaron  C,  Thayer  for 
respondents. 

Order  affirmed,  with  costs,  and  the  first  and  second  ques- 
tions answered  in  the  affirmative ;  no  opinion. 
AH  concur,  except  Gray,  J.,  absent. 
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168  684       Annie  A.  E.  Moffett,  Respondent,  v.  Mary  S.  Elmexdorf 

et  al.,  Appellants. 

(Submitted  June  21,  1897;  decided  June  25,  1807.) 

Motion  to  amend  remittitur.     (See  152  N.  Y.  475.) 
Ordered  that  the  remittitur  be  recalled  and  so  amended  as 
to  provide  that  the  costs  awarded  to  one  respondent  l)e  paid 
out  of  tlie  proceeds  of  the  sale  paid  into  court. 


Garre:tt  Reilly,  Appellant,  v.  Charles  Q.  Freeman  et  al.. 
Respondents. 

Eeilly  v.  Freeman^  1  App.  Div.  560,  appeal  dismissed. 
(xVrgued  June  21,  1897;  decided  June  25,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late  Division   of    the    Supreme   Court  in   the  first  judicial 


MEMORANDA.  675 

department,  entered  December  21,  1896,  which  modified,  and, 
HS  modified,  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  tlie  court  on  trial  at  Special  Term.  The 
motion  was  made  on  the  ground  tliat  the  judgment  of  the 
Appellate  Division  was  interlocutory  and  not  final. 

Z.  Laflin  Kellogg  and  Jcunea  Demarest  for  motion. 

Philip  Sydney  Dean  and  Treadwell  Cleveland  opposed. 

Motion  granted,  with  costs. 


City  of  Buffalo,  Respondent,  v.  The  New   York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

(Submitted  June  21,  1897;  decided  June  25,  1897.) 

Motion  for  reargument.     (See  152  N.  Y.  276.) 
Motion  denied,  with  costs. 


Urania  P.  Welling,  Respondent,  v.  The  Ivoroyd  Manufac- 
turing Company,  Appellant. 

Reported  below,  15  App.  Div.  116. 

(Argued  June  21,  1897;  decided  Juno  25,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  eirtered  March  24,  1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  unanimously  decided  that  there  was  evidence 
8up})orting  the  findings  of  fact,  and  that  the  record  presents 
no  question  for  review  in  the  Court  of  Appeals. 

P,  Q,  Echerson  for  motion. 

J.  K,  Long^  opposed. 

Motion  denied,  without  costs. 


676  MEMORANDA. 

Julia   E.   Rogers,   Respondent,  v.  The   Trustees   of  the 
New  York  and  Brooklyn  Bridge,  Appellants. 

Reported  below,  11  App.  Div.  141. 

(Argued  June  21,  1897;  decided  June  25,  1897.) 

Motion  to  dismiss  an  appeal  by  certification  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  January  5,  1897,  which 
affirmed  a  judgment  in  favor  of  plaintiflE  entered  upon  a 
verdict. 

The  motion  was  made  upon  the  ground  that  the  appellants 
had  failed  to  perfect  their  appeal  by  tiling  the  undertaking 
required  by  sections  1326  and  1334:  of  the  Code  of  Civil 
Procedure. 

Frederick  Crane  and  Roswell  II.  Carpenter  for  motion. 

James  C.  Bergen  opposed. 

Motion  granted,  unless  the  trustees  within  sixty  days  file  a 
bond  and  pay  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  The  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo  for  the  x\ppoint- 
ment  of  Commissioners,  Appellants;  James  W.  Wads- 
worth  et  ah,  Res]>ondent8 ;  The  ]New  York  Central 
and  Hudson  River  Railroad  Company,* Appellant. 

Reported  below,  17  App.  Div.  54. 

(Argued  June  21,  1897;  decided  June  25,  1897.) 

Motion  to  dismiss  an  appeal  from  an  order  and  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  fourth 
jndicial  department,  entered  thereon  April  28,  1897,  which 
affirmed  an  order  of  Special  Term  confirming  tlie  report  of 
commissioners  appointed  under  the  Grade  Crossing  Act  of 
the  City  of  Buffalo  (L.  1888,  ch.  345),  making  an  award  to 
respondents  for  an  iniury  to  their  lands. 


MEMORANDA.  677 

The  motion  was  made  upon  the  ground  that  the  order  of 
the  Appellate  Division  was  not  reviewable  in  the  Court  of 
Appeals. 

Herbert  P.  Bissell  for  motion. 

Charles  A.  Pooley  opposed. 

Motion  denied,  with  ten  dollars  costs. 


William   IIotopp,   Respondent,   v.    Emilie   Huber   et   al., 
Executors  of  Otto  Huber,  Deceased,  Appellants. 

Reported  below,  16  App.  Div.  827. 

(Argued  June  21,  1897;  decided  June  25,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment rendered  April  9,  1897,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  motion  was  made  upon  the  ground  that  the  decision  of 
the  Appellate  Division  was  a  unanimous  affirmance  of  a 
question  of  fact  and  that  the  exceptions  were  frivolous. 

Ahram  Kling  for  motion. 

Louis  Marshall  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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678  MEMORANDA. 

The  People  of  the  State  of  New  York,  Respondent,  v. 
John  B.  Doris,  Appellant. 

People  V.  Dons,  14  App.  Div.  117,  appetil  dismissed. 
(Argued  June  14,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 10,  1897,  which  affirmed  a  judgment  of  the  Court  of 
Special  Sessions  of  the  city  and  county  of  New  York,  con- 
victing the  defendant  of  the  misdemeanor  of  maintaining  a 
public  nuisance. 

Ira  Leo  Bamberger  for  appellant. 

John  D.  Lindsay  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Benigno  S.  Suarez,  as  Executor,  etc.,  of  Hyacinth  S.  Sua- 
REZ,  Deceased,  Appellant,  v,  Isabella  de  Montiony  et  al., 
Respondents. 

Suarez  v.  de  Mojitigny,  1  App.  Div.  494,  affirmed. 
(Argued  June  14,  1897;  (iecided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  March 
3,  1S9G,  wliich  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  E,  Parsons  for  appellant. 

Robert  Kelly  Preyitice^wd  Alfred  J,  TayZar  for  respondents. 

Judgment  affirmed  on  opinions  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


MEMORANDA.  679 

In  the  Matter  of  the  Probate  of  the  Will  of  Eliza  A.  Fish, 
Deceased ;  Malinda  Crouch  et  al.,  Appellants ;  Maud 
A.  B.  Fish,  as  Executrix  of  Henry  L.  Fish,  Deceajsed, 
Respondent. 

Matter  of  Fish,  88  Hun,  56,  affirmed. 

(Argued  June  15,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  tiftli  judicial  department,  entered 
August  2,  1895,  which  affirmed  a  decree  of  the  surrogate  of 
Monroe  county,  refusing  to  admit  to  probate  the  will  of  EHza 
A.  Fish,  deceased. 

Ilarinihal  Smith  for  appellants. 

J.  Stuart  Page  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


Edward  D.  C.  McKay,  Appellant,  v,  Donald  McKay  et  al., 
as  Survivors,  Respondents. 

McKay  v.  McKay,  89  Hun,  612,  affirmed. 
(Argued  June  15,  1897;  decided  October  5,  1897. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  20,  1895,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  upon  the  merits,  on  trial  at  Special  Term. 

James  A.  Dennisoii  for  appellant. 

S,  P,  Nash  and  John  E.  Miller  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


680  MEMORANDA. 

Roger  Kane,  as  Administrator  of  Edward  O'Toole,  Deceased, 
Respondent,  v.  The  Mitchell  Transportation  Company, 
A])pellant. 

Kane  v.  MitcJidl  Tramportniion  Co.,  90  Hun.  65,  affirmed. 
(Argued  June  15,  1897;  decuU^d  October  5,  1897.) 

Appeal  from  a  judgnrent  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
November  9,  1895,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Josiah  Cook  for  appellant. 

John  Laughlin  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


William  Fox,  by  Guardian  ad  Litem,  Respondent,  v.  Joseph 
Le  Comte,  Appellant. 

Fox  V.  Le  Comte,  2  App.  Div.  61,  affirmed. 
(Argued  June  16,  1897;  decided  October  5,  1897.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  February  17,  1896,  which  affirmed  a  judgment 
of  the  City  Court  of  Brooklyn  in  favor  of  plaintiff,  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Flaifien  B,  CandUr  and  Egerton  L.  Winthrop,  Jr.,  for 
appellant. 

Charles  J,  Patterson  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


MEMORANDA.  681 

KiTTTE  Crosby,  as  Administratrix  of  William  Crosby, 
Deceased,  Kespondent,  v.  The  New  York  Central  and 
HcDSON  River  Railroad  Company,  Appellant. 

Cro^l/  Y,  K.  T.  C.  d'  II.  R  R.  R.  Co.,  5  App.  Div.  619,  affinned. 
(Argued  June  16,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  23,  1896,  which  affirmed  a  judgment  in  favor  of  plain- 
tiif,  and  also  atMrmed  an  order  denying  a  motion  for  a  new 
trial. 

Frank  Iliscoch  for  appellant. 

Ceylon  11,  Lewis  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


The  Second  National  Bank  of  the  City  of  New  York, 
Respondent,  \\  Ben.tamin  D.  F.  Curtiss  et  al.,  as  Executors 
of  Charles  Curtiss,  Deceased,  Appellants. 

Second  Xat.  Bank  v.  Curtm,  2  App.  Div.  508,  affirmed. 
(Argued  June  16.  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
11,  1896,  which  affirmed  a  judgment  in  fa%'or  of  plaiutiff, 
entered  upon  the  report  of  a  referee. 

John  A,  Taylor  for  appellants. 

Wm.  Allen  ButUr  and  John  Notman  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 
S6 


682  MEMOKANDA. 

LuLA  Anthony,  by  Guardian  ad  Litem,  Appellant,  v.  The 
Village  of  Glens  Fali^,  Respondent. 

Anthony  v.  Villa{/e  of  Olens  Falls,  4  App.  Div.  218,  affirmed. 
(Argued  June  17,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered  April 
21,  1896,  which  reversed  a  judgment  in  favor  of  plaiutiflE 
entered  upon  a  verdict,  and  granted  a  new  trial. 

Eichard  Z.  Hand  for  appellant. 
James  II.  Bain  for  respondent. 

Order  and  judgment  affirmed,  and  judgment  absolute  ordered 
against  plaintiff,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


In  the  Matter  of  the  Probate  of  the  Will  of  Nicholas  Sea- 
grist,  Deceased ;  F'rancis  W.  Seagrist,  Jr.,  et  al.,  Appel- 
lants ;   Francis  S.  K.  Sigrist,  Respondent. 

Matter  of  Seagrist,  1  App.  Div.  615.  affirmed. 
(Argued  June  17,  1897;  decided  October  5,  1897.) 

AppExVl  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  March 
4,  1S9(),  which  affirmed  a  degree  of  the  surrogate  of  the  citj 
and  county  of  New  York  admitting  a  will  to  probate. 

Joseph  TL  Hayes  and  Edward  S.  Clinch  for  appellants. 
Edward  W,  S.  Johnston  for  respondent. 

Order  affirmed,  with  costs  to  be  paid  by  appellants  person- 
ally ;  no  opinion. 

All  concur,  except  Gray,  J.,  absent. 


MEMORANDA.  683 

Catherine  Roach,  as  Administratrix  of  Thomas  H.  Roach, 
Deceased,  Respondent,  v.  The  City  of  Ogdensburg, 
Appellant. 

Boach  V.  City  of  Ogdensburg,  91  Hun,  9,  affirmed. 
(Argued  June  17,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  13,  1895,  which  atfirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial  made  upon  the  minutes. 

Louis  Ildshrouck  for  appellant. 

John  M.  Kellogg  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Christina  Kuhn,  as  Administratrix  of  Joseph  Kuhn, 
Deceased,  Respondent,  v.  The  Delaware,  Lackawanna 
AND  Western  Railroad  Company,  Appellant. 

Kuhn  V.  Delfticare,  L.  dt  W.  R.  JR.  Co.,  92  Hun,  74,  affirmed. 
(Argued  June  18,  1897;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  General  Term  of  the  Supreme 
Coufi-t  in  the  fourth  judicial  department,  entered  December 
30,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

William  Kernan  for  appellant. 

Charles  II,  Searle  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 
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The  People  of  the  State  of  New  York  ex  rel.  Birdie 
S.  Sternberger,  Respondent,  v.  Louis  Sterxbeegee, 
Appellant,  Impleaded  with  Others. 

People  ex  rel.  Sternberger  v.   Sternberger,   12  App.    Div.   308,   appeal 
dismissed. 
(Argued  June  31,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 14,  1897,  which  reversed  an  order  of  Special  Term  in  a 
habeas  corpus  proceeding,  denying  the  relator's  motion  to  con- 
firm the  report  of  a  referee  awarding  to  the  relator  the  custody 
of  her  children,  and  granted  a  motion  for  a  final  order  con- 
firming the  referee's  report. 

George  Zabriskie  for  appellant. 

Elihu  Boot  and  Joseph  IT.  Choate  for  respondent. 

Per  Curiam.  This  appeal  is  dismissed  upon  the  following 
grounds : 

1.  The  order  of  the  Appellate  Division  is  discretionary  and 
we  have  no  power  to  review  it. 

2.  This  discretion  was  exercised  after  the  court  below  had 
nnanimously  decided,  on  considering  the  facts,  that  it  was  for 
the  benefit  and  welfare  of  the  infants  that  they  be  confided, 
until  the  further  order  of  the  court,  to  the  care  and  custody 
of  their  mother. 

We  must  assume  that  the  evidence  was  sufficient  to  warrant 
the  conclusion  reached  by  the  Appellate  Division. 
The  appeal  should  be  dismissed,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 
Appeal  dismissed. 


MEMORANDA.  685 

The  People  of  the  State  of  New  York  ex  rel.  Henry  S. 
Van  Becren  et  al.,  as  Administrators  of  Mary  S.  Van 
Beuren,  Deceased,  Appellants,  v.  Edward  P.  Barker  et 
al.,  Comniissioners  of  Taxes  of  the  City  and  County  of  New 
York,  Respondents. 

People  ex  rel.  Van  Beuren  v.  Barker,  16  App.  Div.  635,  affirmed. 
(Argued  June  21,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
28,  1897,  which  affirmed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  to  review  an  assessment. 

Edward  Mitchell  for  appellants. 

Francis  M,  Scott  and  James  M.  Ward  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


The  People  of  the  State  of  New  York  ex  rel.  Peter 
Seery,  Appellant,  v,  O.  II.  La  Grange  et  al..  Composing 
the  Board  of  Fire  Commissioners  of  the  City  of  New  York 
Respondents. 

People  ex  rel.  Seery  v.  La  Orange,  1  App.  Div.  338,  affirmed. 
(Argued  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  20,  1896,  which  confirmed,  on  certiorari,  the  action 
of  the  board  of  fire  commissioners  of  the  city  of  New  York 
in  removing  the  relator  from  office. 

JoJni  ir.  Ilofjan  for  appellant. 

Williaui  Z.  Fiudley  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


686  MEMORANDA. 

The  People  of  the  State  of  New  York  ex  rel.  John  Dee, 
Appellant,  v.  Foster  L.  Backus,  as  District  Attorney  of 
the  County  of  Kings,  Respondent. 

Pec/ple  ex  rel.  Dee  v.  Backus,  11  App.  Div.  147,  affirmed. 
(Submitted  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  2,  1897,  whicli  atHrmed  an  order  denying  a  motion 
for  a  writ  of  peremptory  mandamus. 

Almet  F,  JenJcs  for  appellant. 

Frederick  E.  Crane  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


Gardner  A.  Sage,  Jr.,  v,  Jacob  K.  Lockman,  as  Executor, 
et  al.;  In  the  Matter  of  the  Application  of  Richard  F. 
Carman,  Respondent ;  Charles  H.  Daniels,  Appellant. 

Bage  v.  Lockman^  16  App.  Div.  635,  affirmed. 
(Argued  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
1(),  181)7,  which  aftirmed  an  order  of  Special  Term  confirm- 
ing the  report  of  a  referee  and  substituting  attorneys. 

Nelson  Smith  for  appellant. 

Charles  £!  ^V]litehead^>xid  Stanley  W.  Dexter  ior  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent,  and  Haioht,  J.,  not 
voting. 
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William  E.  Wamsley,  Appellant,  v.  H.  L.  Horton  &  Co., 
Limited,  Respondent. 

Wamsley  v.  H&rton  <Sb  Co.,  13  App.  Div.  312,  affirmed. 
(Submitted  June  22.  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  lirst  judicial  department,  entered  Janu- 
ary 7,  1897,  which  affirmed  an  order  of  Special  Term  denying 
plaintiff's  motion  to  revive  and  continue  the  action. 

Alexander  S.  Bacon  for  appellant. 

John  li.  Dob  Passos  and  Edmund  Francis  Harding  for 
respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


Milsom  Rendering  and  Fertilizer  Company,  Respondent, 
-y.  William  H.  Baker,  Appellant. 

Milsom  Fertilise!'  Co.  v.  Bnkei\  10  App.  Div.  581,  affirmed. 
(Argued  June  22,  1897;  decided  October  5,  1897.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  April  24, 1897,  which  reversed  an  interlocutory 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  Special  Term,  sustaining  a  demurrer  to  the  complaint. 

John  G,  M'dburn  and  John  Cummins  for  appellant. 

John  L,  Romer  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


688  MEMORANDA. 

In  the  Matter  of  the  Election  of  Directors  of  Glen  Salt 

Company. 

Glen    Salt    Company   et   al.,   Appellants;   Bradley   Salt 

Company  et  al.,  Respondents. 

Matter  of  Glen  Salt  Co.,\l  App.  Div.  234,  affirmed. 
(Argued  June  22,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
12,  1807,  which  afhrmed  that  portion  of  an  order  of  Special 
Term  reading  as  follows  :  "  That  upon  May  26,  1896,  George 
C.  Otis  was  not  tlie  owner  in  fact  of  this  one  hundred  forty 
shares  of  stock  transferred  to  him  on  the  books  of  the  Glen 
Salt  Company  from  John  A.  Clute ;  that  the  said  George  C. 
Otis'  application  to  vacate  said  temporary  injunction  be  and 
the  same  is  hereby  denied,  and  said  injunction  is  hereby 
sustained." 

Frederick  Collin  for  appellants. 
Edward  G.  Ilerendeen  for  respondents. 

Order  affirmed  on  opinion  below,  with  co&ts. 
All  concur,  except  Gray,  J.,  absent. 


Mary  Kiefer,  as  Administratrix  of  Joseph  Kiefer, 
Deceased,  Appellant,  v.  The  Grand  Trunk  Railway 
Company  of  Canada,  Respondent. 

Kiefer  v.  Grand  Trunk  R  Co.,  12  App.  Div.  28,  affirmed. 
(Argued  June  23,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  24:,  1896,  which  reversed  an  order  of  Special  Term 
denying  a  motion  to  resettle  a  judgment. 
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J,  W,  Russell  for  appellant. 

Adelhert  Moot  and  George  F,  Brownell  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


People  of  the  State  of  New  York  ex  rel.  Michael  J. 
Howard,  Respondent,  v,  Theodore  Roosevelt  et  al.,  as 
Police  Commissioners  of  the  City  of  New  York,  Appellants. 

People  ex  rel.  Hmcard  v.  Roosevelt,  15  App.  Div.  401,  affirmed. 
(Submitted  June  23,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
10,  1897,  w^hich  reversed,  on  certiorari,  the  determination  of 
the  police  commissioners  of  the  city  of  Kew  York  in  remov- 
ing the  relator  from  the  police  force  and  reinstated  him  in  his 
office. 

Francis  M,  Scott  and  Terence  Farley  for  appellants. 

George  II,  Bruce  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Ignatius  J.  Kendziora,  as  Executor  of  Michael  Cordelia, 
Deceased,  Appellant,  v.  James  AV.  Dwybr  et  al., 
Respondents. 

Cordelia  v.  Dwyer,  9  Misc.  Rep.  899,  affirmed. 
(Argued  June  23,  1897;  decided  October  5,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  July  10,  1894,  which  reversed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
granted  a  new  trial. 
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John  Lau^hlin  for  appellant. 
Sj)enc€r  Clinton  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
plaintiff  upon  the  stipulation,  with  costs  ;  no  opinion. 

Concur,  Andrews,  Ch.  J.,  O'Brien,  IIaioht  and  Martin, 
JJ. ;  not  voting,  Bartlett  and  Vann,  J  J. ;  absent,  Gray,  J. 


Caroline  G.  Ogier,  as  Administratrix  of  Cyrus  Merrill 
OoiER,  Decea<sed,  Appellant,  v.  The  Albany  Railway, 
Respondent. 

(Argued  June  24,  1897:  decided  October  o,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  17,  189G,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  upon  the  trial. 

E,  Countryman  for  appellant. 

Simon  W,  liosendale  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Maria  A.  O'IIarra,  as  Administratrix  of  Charles  N". 
O'IIarra,  Deceased,  Respondent,  v.  The  Xew  Yor^  Cen- 
tral AND  Hudson  River  Railroad  Company,  Apj^llant, 

ailarra  v,  K  T.  C.  &  11.  R.  R,  R.  Co.,  92  Hun,  56,  amrmed. 
(Submitted  June  24,  1897  ;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  26,  1896,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  deny- 
ing  a  motion  for  a  new  trial. 
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Jfullin,  Purcell  <&  Walker  for  appellant. 
D.  P.  Morehouse  and  C.  N,  Bulger  for  respondent. 

Judgment  affirmed,  with  costs  ;   no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


William  M.  Hoes,  Public  Administrator,  as  Administrator, 
etc.,  of  Alexander  Hume,  Deceased,  Appellant,  v,  Thomas 
Hume,  Respondent. 

Hoe*  V.  Hume,  5  App.  Div.  620,  affirmed. 
(Argued  June  24,  1«97 ;  decided  October  5,  1897.) 

Appeal  from  an  order  and  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  respectively  May  12  and  May  14,  1896,  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  the  court  dismissing  the  complaint  on  trial  at  Cir- 
cuit, and  also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

J,  W.  Boothby  for  appellant. 

Robert  E.  Deyo  for  respondent. 

Order  and  judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Charles  Williamson  et  al..   Respondents,  v.  William  W. 
Chapin  et  al..  Appellants. 

WiUiammji  v.  Dorihy,  17  App.  Div.  621,  affirmed. 
(Submitted  June  25,  1897  ;  decided  October  5,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  20,  1897,  wliich  affirmed  a  judgment  in  favor  of  plain- 
tiflEs,  entered  upon  the  report  of  a  referee. 

John  Van  Voorhis  for  appellants. 

William  B,  Hale  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Gbay,  J.,  absent. 
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ABANDONMENT. 
See  Husband  and  Wife,  5-8. 

ACCIDENT  INSURANCE. 
See  Insukance,  1-4. 

ACCOUNTING. 

See  Executors  and  Administra- 
tors, 1,  2. 

ACQUITTAL. 
See  Crimes,  1-3,  5. 

ADMISSIONS. 
See  Decedent's  Estate,  1. 

AGE  OP  CONSENT. 
See  Crimes,  28. 

APPEAL. 

1.  Homicide  —  Beview  hy  Court  of 
Appeals.  When  the  trial  of  an  in- 
dictment for  murder  results  in  a 
verdict  for  a  lower  grade  of  homi- 
cide thac  murder  in  the  first  de- 
gree, and,  consequently,  the  judg- 
ment is  not  of  death,  the  Court  of 
Appeals  has  no  power  to  review 
the  facts,  but  its  jurisdiction  is 
confined  to  questions  of  law,  raised 
by  exception.     People  v.  Ledicon. 

10 

2.  Denial  of  Bequest  for  Direction  of 
Acquittal  —  Retiew.  If  the  record 
of  a  criminal  case  in  the  Court  of 
Appeals  shows  either  that  there 
was  no  evidence  whatever,  or 
that  the  evidence  did  not,  as  mat- 
ter of  law,  come  up  to  the  stand- 
ard required  by  the  statute  (Code 
Cr.  Pro.  §  389)  to  warrant  a  con- 


viction, the  denial  by  the  trial 
court  of  a  request,  which  in  sub- 
stance amounted  to  a  request  to 
direct  an  acquittal,  is  legal  error; 
and  the  Court  of  Appeals  has  the 
power,  when  such  a  decision  is 
challenged  by  exception,  to  review 
it.  Id, 

8.  Question  of  Law.  In  a  criminal 
case,  the  refusal  to  direct  an  ac- 
quittal, upon  the  ground  that 
tnere  is  some  evidence,  or  when- 
ever there  is  any  evidence,  may 
present  a  question  of  law  reviewa- 
ble by  the  Court  of  Appeals.    Id, 

4.  Capital  Cases — New  Trial —  Code 
CHm.  Pro,  §§  528,  542.  Section 
528  of  the  Code  of  Criminal  Pro- 
cedure, which  empowers  the  Court 
of  Appeals,  when  the  judgment 
is  of  death,  to  order  a  new  trial, 
if  it  be  satisfied  that  the  verdict 
W8S  against  the  weight  of  evidence 
or  against  law,  or  that  justice  re- 
quires a  new  trial,  whether  any 
exception  shall  have  been  taken  or 
not  in  the  court  below,  must  be 
construed  in  connection  with  sec- 
tion 542,  which  declares  that,  upon 
appeal,  the  court  must  give  judg- 
ment without  regard  to  technical 
errors  or  defects  or  to  exceptions 
which  do  not  affect  the  substantial 
rights  of  the  parties.  People  v. 
Co)istantino.  24 

5.  Exercise  of  Pawer  to  Order  New 
Trial.  The  power  conferred  upon 
the  Court  of  Appeals  by  sections 
528  and  542  of  the  (^ode  of  Crimi- 
nal Procedure  to  order  a  new  trial 
in  capital  ctises,  is  not  to  be  exer- 
cised upon  the  mere  appearance  of 
some  error  to  which  no  exception 
was  taken,  unless  the  substantial 
rights  of  the  accused  can  be  seen 
to  have  been  affected  by  it,  and, 
hence,  justice  demands  a  new 
trial.  Id, 

6.  Rulings  on  Examination  of  Jurors, 
Exceptions  to  rulings  made  during 
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the  examiDation  of  proposed 
jurors,  on  a  criminal  trial,  present 
no  question  for  review  on  appeal, 
where  no  juror  sat  whose  compe- 
tency was  questioned,  and  the  de- 
fendant's peremptory  challenges 
were  not  exhausted  when  the  jury 
box  was  filled.    People  v.  Scott.    40 

7.  Non-appearanf^eofConnsel.  When 
counsel  for  the  defendant  have 
taken  an  appeal  from  a  judgment 
of  death,  they  should  present  the 
same  to  the  court  for  consideration, 
and  not  leave  to  the  court  the  ex- 
amination of  the  record  without 
any  appearance  or  Urief  on  behalf 
of  the  defendant.  Id. 

8.  Review  of  Capital  Case.  The 
Court  of  Appeals  will  not  disturb 
a  verdict  of  murder  in  the  first 
degree,  reached  upon  conflicting 
evidence,  unless  its  examination 
of  the  record  induces  the  convic- 
tion that  in j  ustice  has  been  done, 
or  errors  committed  which  have 
prejudiced  the  substantial  rights 
of  the  accused.     People  v.  Convoy. 

174 

9.  UiuinimouB  Decision  —  Transfer 
Tax  Proceediuf/,  The  provision  of 
the  Constitution  (Art.  6,  ^  9)  and 
of  the  Code  of  Civil  Procedure 
(§  191),  that  no  unanimous  decision 
of  the  Appellate  Division  of  the 
Supreme  Court  that  there  is  evi- 
dence supporting  a  finding  of  fact 
shall  be  reviewed  by  the  Court  of 
Appeals,  has  no  application  to  an 
appeal  from  an  order  of  the  Appel- 
late Division  affirming  an  order  of 
a  surrogate  reversing  the  imposi- 
tion of  a  transfer  tax  where  no 
question  of  fact  was  in  controversy 
and  the  only  question  involved 
was  the  legal  construction  of  the 
instrument^  of  transfer  and  the 
statute.    In  re  Greene.  223 

10.  Finding  without  Eridence.  Upon 
appeal  from  an  affirmance  by  a 
late  General  Term  of  the  decree  of 
a  Surrogate's  Court  in  a  proceeding 
for  an  accounting  under  section 
260G  of  the  Code  of  Civil  Proced- 
ure, the  presence,  imder exception, 
of  an  essential  finding  made  with- 
out the  support  of  any  evidence, 
in  a  case  containing  all  the  evi- 
dence, presents  an  error  of  law 
which  it  is  the  duty  of  the  Court 


of    Appeals    to    correct.      In   re 
Rogers.  316 

11.  Papers  on  Motion  to  Di^mi^ 
Appeal.  Upon  a  motion,  in  the 
Court  of  Appeals,  to  dismiss  an 
appeal,  upon  the  ground  that  the 
Appellate  Division  unanimously 
decided  that  there  was  evidence 
supporting  or  tending  to  sustain 
the  findings  of  fact,  and  that  the 
exceptions  taken  upon  the  trial 
were  frivolous,  the  moving  party 
should  furnish  the  court  with  at 
least  one  copy  of  the  return  or  of 
the  record  in  the  court  below. 
Hutchinson  v.  Boot.  329 

12.  Certiorari  An  order  of  the  Ap- 
pellate Division  of  the  Supreme 
Court  dismissing  a  writ  of  certio- 
rari for  want  of  jurisdiction  is 
appealable  to  the  Court  of  Ap- 
peals. People  ex  rel.  Q  Connor  v. 
Suprs.  Queens  Co.  370 

13.  Verdict  by  Direction  —  Facts 
Found.  When  each  party  has 
requested  the  trial  court  to  direct 
a  verdict,  all  the  facts  and  infer- 
ences necessary  to  support  the 
judgment  and  which  could  fairlv 
have  been  derived  from  the  pi-oois 
given  must,  on  appeal  from  a 
judgment  on  a  directed  verdict, 
bo  deemed  found  in  favor  of  the 
party  for  whom  the  verdict  waa 
directed,  in  the  absence  of  a  re- 
quest by  the  other  party  to  have 
any  question  submitteci  to  the 
jury.   Bowery  Bank  v.  Gerety.  411 

14.  Questions  Certified.  On  an  ap- 
peal by  allowance  of  the  Appel- 
late Division  of  the  Supreme 
Court,  upon  questions  certified 
by  it,  under  section  190  of  the 
Code  of  Civil  Procedure,  the 
Court  of  Appeals  hjis  no  author- 
ity to  determine  any  of  the  ques- 
tions involved  except  those  certi- 
fied for  that  purpose.  Grannan 
v.  Westchester  Boeing  Assn,       449 

15.  B^^isites  of  Certified  Question. 
A  question  certified  by  the  Ap- 
pellate Division,  under  section 
190  of  the  Code,  should  be  a  dis- 
tinct point  or  proposition  of  law, 
clearly  stated,  so  that  it  can  be 
definitely  answered  without  re- 
gard to  other  issues  in  the  case, 
and  should  be  a  question  of  law 
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only.  If  a  question  is  stated  in 
such  broad  and  indefinite  terms 
that  it  will  admit  of  one  answer 
under  one  set  of  circumstances 
and  a  different  answer  under 
another,  or  if  it  presents  merely 
an  abstract  proposition,  and  no 
facts  are  disclosed  in  the  record 
which  show  that  it  arose  in  the 
case,  the  Court  of  Appeals  will 
decline  to  answer  it.  Id. 

16.  Eiilargemeat  of  Jurisdiction  of 
Court  of  Appeals.  It  seems,  that 
the  provisions  of  the  Constitu- 
tion (Art.  6,  g  9),  regulating  the 
jurisdiction  of  the  Court  of  Ap- 
peals and  providing  that  the  legis- 
lature may  further  restrict  it,  do 
not  prohibit  the  legislature  from 
enlarging  the  jurisuictiou  of  the 
court,  save  only  in  those  special 
cases  which  are  expressly  with- 
drawn from  its  review.  People 
ex  rel.  Comrs.,  etc.,  v.  G alien.   639 

17.  Betieio  of  Judgment  of  New  York 
City  Magistrate.  The  legislature 
has  the  power  to  enact  a  statute 
(such  as  L.  1895,  ch.  601,  §  20),  the 
effect  of  which  is  to  provide  for  a 
final  review  in  the  Court  of  Ap- 
peals of  a  judgment  or  order  made 
1)V  a  city  magistrate  of  the  city  of 
!Kew  York  convicting  a  party  as  a 
disorderly  person,  not  theretofore 
reviewable  in  that  court.  Id. 

18.  Review  of  Conmction  as  a  Dis- 
orderly Person,  for  Abandonment 
of  wife.  Bv  force  of  the  statute 
(L.  1895.  ch.'^eOl,  §  20),  an  appeal 
now  lies  to  the  Court  of  Appeals, 
as  matter  of  right,  from  a  judg- 
ment of  the  Appellate  Division  of 
the  Supreme  Court  aftirming  a 
judgment  of  the  Court  of  Special 
Sessions  of  the  city  and  county  of 
New  York  adverse  to  the  defend- 
ant, in  a  proceeding  commenced 
before  a  city  magistrate,  in  which 
the  defendant  was  convicted  of 
being  a  disorderly  person  in  that 
he  had  abandoned  his  wife  with- 
out adequate  support,  and  where 
a  question  of  law  is  presented  for 
review.  Id. 

19.  Discretionary  Order.  An  order 
of  the  Appellate  Division  held  to 
be  discretionary  and  not  review- 
able by  the  Court  of  Appeals. 
People  ex  rel.  Sternberger  v.  Stern- 
berger,  684 


APPELLATE  DIVISION. 
See  Appeal,  9,  11,  12,  14,  15,  19. 

ASSIGNEE   IN  BANKRUPTCY. 
See  Limitation  o?  Action,  4,  5. 

ASSIGNMENT. 
See  Debtor  and  Creditor,  4. 


ASSIGNMENT   (FOR   BENEFIT 
OF  CREDITORS). 

1.  Assignee  for  tlie  Benefit  of  Cred- 
itors —  Right  to  Possession  of 
Chattels  lieceived  from  Debtor 
of  Assignor.  If  a  debtor  of  an 
assignor  for  the  benefit  of  credit- 
ors, who  had  given  a  void  chat- 
tel mortgage  to  secure  his  debt, 
actually  transfers  possession  of 
the  mortgaged  property  to  the 
mortgagee's  assignee,  to  secure 
payment  of  the  debt,  independ- 
ently of  the  mortgage,  such  inde- 
pendent transfer,  followed  by 
continued  exclusive  possession  by 
the  assignee,  vests  in  the  assignee 
a  right  to  the  property  superior  to 
that  of  a  judgment  creditor  of 
the  mortgagor  under  an  execution 
issued  subsequent  to  the  assignee's 
acquisition  of  the  property. 
BowdisJi  V.  Piigb.  104 

2.  Assignee's  Right  of  Possesion  not 
Affected  by  Pursuit  of  Additional 
Remedy.  When  an  assignee  for 
the  benefit  of  creditors  has  ob- 
tained a  paramount  right  to  the 
possession  of   personal  property, 

.  through  dcliv^ery  thereof  by  a 
debtor  of  the  assignor,  the  enforce- 
ment of  the  right  of  possession  is 
not  barred  by  the  assignee's  ob- 
taining a  judgment  against  such 
debtor  to  foreclose  his  possible 
equity  in  the  property,  followed 
by  an  execution  and  a  sale  there- 
under of  the  debtor's  interest  in 
the  property.  Id. 

3.  Election  of  Inconsistent  Remedy 
by  Trustee.  One  occupying  the 
position  of  a  trustee,  such  as  an 
assignee  for  the  benefit  of  cred- 
itors, cannot  impair  the  vested 
beneficial  interests  of   his  cestuis 
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fue  tnuUnt,  upon  the  theory  that, 
m  his  efforts  in  behalf  of  the  trust 
estate},  he  had  made  an  election  of 
an  inconsistent  remedy.  Id. 


ATTACHMENT. 

See  Sheriffs. 
Tax,  15,  16. 


ATTORNEY  AND  CLIENT. 

Action  for  Services.  The  findings 
and  rulings  in  an  action  to  re- 
cover for  an  attorney's  profes- 
sional services,  tried  by  a  referee, 
held  to  disclose  no  error  calling 
for  the  reversjil  of  a  judgment  for 
the  plaintiff.     Head  v.  Mills.    641 

See  Appeal,  7. 
Libel,  3-4. 


ATTORNEY-GENERAL. 
See  Banking,  3. 

BANKING. 

1.  Iraolvent  Bank  in  Hands  of  State 
Superintendent —  Proceeding  by  Di- 
rhetors  for  Voluntary  Dissolution. 
After  the  state  superintendent  of 
banks  has  taken  possession  of  the 
assets  of  an  insolvent  banking  cor- 
poration with  the  intention  of 
having  an  action  brought  by  the 
attorney -general  to  dissolve  the 
same,  the  directors  cannot  antici- 
pate such  action  on  the  part  of  the 
state  by  instituting  a  proceeding 
for  voluntary  dissolution.  In  re 
Murray  Hill  ^Bank.  1 90 

3.  Predominance  of  Action  by  Attor- 
ney-General acer  Proceeding  by  Di- 
re/:tors.  When  the  directors  of 
an  insolvent  banking  corporation 
have  commenced  a  special  pro- 
ceeding for  voluntar}*^  dissolution 
under  the  Ctxle  of  Civil  Proced- 
ure (^g  2419-2431)  after  the  super- 
intendent of  banks  has  taken  pos- 
session of  the  property  and  busi- 
ness of  the  corporation,  an  action 
for  involuntary  dissolution  insti- 
tuted by  the  at^orney-genenil  in 
the  name  of  the  People  under  the 
Banking  Law  (L.    1892,  ch.   ~'^" 


and  the  Code  of  Civil  Procedure 
(§§  1785-1795),  although  begun 
after  the  special  proceeding,  takes 
priority.  Id, 

3.  Predominance  of  Later  Special 
Statute  over  Earlier  General  Stat- 
ute. So  far  as  the  Sinking  Law 
(L.  1892,  ch.  689),  being  a  special 
and  later  statute  applying  to  bank- 
ing and  kindred  corporations  only, 
is  necessarily  inconsistent  with  the 
general  and  earlier  statute  regu- 
lating  the  voluntary  dissolution  of 
corporations  generally  (Code  Civ, 
Pro.  §t^  2419-2431),  the  provisions 
of  the  former  are  paramount.    Id, 

4.  Receiver.  The  command  of  the 
Banking  Law  (§  17),  that  the 
superintendent  oi  banks  shall  re- 
tain possession  of  the  property 
and  business  of  insolvent  banking 
corporations  until  the  termination 
of  the  action  instituted  by  the 
attorney -general,  deprives  even 
the  courts  of  power  to  disturb  that 
possession  through  a  receiver  ap- 
pointed in  a  proceeding  independ- 
ent of  that  instituted  by  the  attor- 
ney-general. Id, 

See  Tax,  10,  12-14. 


BANKRUPTCY. 
See  Limitation  of  Action,  4, 5. 

BILL  OF  SALE. 
See  Debtor  and  Creditob,  4. 


BILLS,  NOTES  AND  CHECKS. 

1.  Action  on  Promissory  Kote  —  Pre-- 
sumption  of  Consideration.  The 
plaintiff,  in  an  action  upon  a 
promissory  note,  does  not,  by  giv- 
ing evidence  showing  an  actual 
consideration,  waive  the  right  to 
avail  himself  of  the  presumption 
that  the  note  is  a  valid  obligation 
based  upon  a  good  and  legal  con- 
sideration, or  relieve  the  defendant 
from  the  burdeTi  of  proving  want 
of  consideration.  Durlftndv.  Dur- 
land.  67 

2.  Enforcement,  by  Widoit,  of  Note 
of  Deceased  Husband.     The   evi- 
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dence  on  a  trial  before  a  referee  of 
the  claim  of  a  widow  against  her 
deceased  husband's  estate,  on  a 
promissory  note  made  by  him  to 
her  in  lieu  of  certain  bonds  previ- 
ously assigned  by  him  to  her,  con- 
tested on  the  ground  of  want  of 
consideration,  held  to  show  so 
clearly  that  the  consideration  for 
the  assignment  of  the  bonds  was 
property  of  the  wife  which  the 
husband  had  received  from  her, 
and  that  the  note  whs  founded 
upon  a  good  consideration,  as  to 
have  justified  the  General  Term  in 
reversing,  as  against  the  weight 
of  evidence,  a  decision  of  the 
referee  against  the  validity  of  the 
claim.  Id. 

8.  Prom%89ory  Note — Conditionnl  De- 
livery. It  is  a  defense  to  the  en- 
forcement of  a  promissory  note 
against  the  maker  by  the  party  to 
whom  he  delivered  it,  that  the 
note  was  without  consideration 
and  w^as  delivered  upon  the  condi- 
tion that  the  maker  should  not  be 
liable  thereon.  Higgins  v.  Ridg- 
way.  130 

4.  Evidence  of  Conditional  Delivery. 
As  between  the  original  parties 
to  a  promissory  note,  and  others 
having  notice,  a  conditional  de- 
livery, as  well  as  want  of  consid- 
eration, mav  be  shown;  and  parol 
evidence  that  the  delivery  was 
conditional  and  of  the  terms  of 
the  condition  is  not  open  to  the 
objection  of  varying  or  contra- 
dicting the  written  contract.     Id. 

5.  Promissory  Note  —  Illegal  Col- 
lateral Secunty  —  Liability  of  In- 
dorsers.  A  loan  by  a  bank  upon 
an  indorsed  note  is  not  affected  by 
the  fact  that  the  lender  may  have 
been  induced  by  the  maker  or  in- 
dorsers  to  take  further  collateral 
security  which  is  forbidden  by 
some  rule  of  public  policy;  and 
the  right  to  enforce  the  note  is  not 
lost  or  the  indorsers  discharged 
merely  because  the  taking  of  the 
collateral  was  illegal.  Bomery 
Bank  v.  Oerety,  411 

6.  Public  Offic^irs  —  Assignment  of 
Future  Fees  as  "Collateral  to  Note. 
The  remedy  of  a  bank  against  tbe 
Indorsers  of  a  note  discounted  for 
the  maker  is  not  impaired  by  the 
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fact  that  the  bank  took  as  col* 
lateral,  not  as  a  condition  of  the 
loan  or  as  an  inducement  for  the 
indorsements  but  because  desired 
by  the  indorsers  for  their  security, 
an  assignment  by  the  maker  or 
future  fees  to  accrue  from  the 
county  to  him  as  a  public  officer, 
such  as  sheriff,  illegal  and  void  as 
against  public  policy  /rf. 


BOARD  OP  CLAIMS. 
See  Constitutional  Law,  3-7. 

BONA  FIDE  PURCHASER. 
See  Ejectment,  6. 


BONDS. 

See  Sheriffs. 
Tax,  1,  2. 


BOUNDARIES. 

See  Trespass,  2. 

BROKERS. 
See  Contract,  1. 

CAUSE  OF  ACTION. 

1.  Action  to  Recover  Money  Paid  for 
Tax.  An  action  may  be  main- 
tained to  recover  back  money  in- 
voluntarily paid  in  satisfaction  of 
a  tax  without  first  having  the  as- 
sessment set  aside  or  vacated,  or 
making  a  prior  demand  for  the 
return  of  the  money,  if  the  as- 
sessment although  valid  on  its 
face  is  in  fact  void  because  the 
assessoi-s  had  no  jurisdiction  to 
make  it.  ^tnalns,  Co.  v.  Mayor ^ 
etc.,  N  T.  331 

2.  The  Taxj)ayers*  Act —  ''  Illegal 
Official  Acts."  The  authority  con- 
ferred by  the  Taxpayers'  Act  upon 
a  private iudividuarto maintain  an 
action  to  enjoin  "illegal  official 
acts"  extends  only  to  acts  which, 
if  performed,  would  produce  a 
public  injury,  and  the  remedy 
for  which  by  injunction  was  pre- 
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viously  available  to  the  attorney- 
general  or  some  body  or  officer 
acting  on  behalf  of  the  public. 
Rogers  v.  G'Bne?i.  337 

8.  Equity — Injunction.  Eqnity  will 
not  lend  its  aid  by  injunction  to 
protect  a  trespasser  in  the  posses- 
sion of  realty  belonghig  to  a  mu- 
nicipality, against  eviction  by  a 
municipal     department     invested 

;  with  large  authority  over  mu- 
uici])al  property  and  assuming  to 
act  iu  the  interest  of  the  munici- 
pality, merely  becrause  the  pro- 
posed action  of  the  department  is 
beyond  its  authority,  but  will 
leave  the  occupant  to  his  remedy, 
if  any,  in  an  action  for  damages 
in  case  he  is  evicted.  Id. 

4.  Time  of  Accruing.  The  fact  that 
the  vendor  in  a  contract  for  the 
sale  of  land,  on  which  the  pur- 
chaser had  p-iid  the  consideration, 
has  put  it  out  of  his  power  to  ])er- 
form  by  conveying  the  property 
to  a  third  person.  d:)es  not  cluinge 
the  cause  of  action  for  recovery  of 
the  value  of  tiie  property  in  lieu 
of  specific  performance  into  one 
for  money  had  and  received  so 
that  it  can  be  deemed  not  to  have 
accrued  until  the  sale  to  the  third 
person,     Cooley  v.  Lobdell,        596 


CAYUGA  COUNTY. 
Sec  Constitutional  Law,  3-8. 

CERTIFIED  QUESTION. 
See  Appeal,  14,  15. 


CERTIOUARI. 

1.  Ijegifdatire  Action.  The  writ  of 
certiorari  will  not  issue  t:)  re- 
view a  merely  legislative  action, 
although  it  niay  involve  the  exer- 
cise of  discretion.  People  ex  rcL 
O'Connor  v.  Saprs.  Queens  Co.  370 

2.  Establishment  of  Town  Fire  Dis- 
trict by  Board  of  Supervisors  — 
Preliminary  Petition  —  County 
L^iw,  g  37.  The  action  of  a  board 
of  supervisors  in  undertaking  to 
establish  a  fire  district  in  a  town, 
under  section  37  of  the  County 


Law  as  amended  by  chapter  902, 
Laws  of  1896,  is  legislative  in 
character  and  is  not  rendered  sub- 
ject to  review  by  certiorari  be- 
cause the  affidavit  verifying  the 
preliminary  petition  does  not  state 
that  the  petition  complies  with  the 
requirement  of  the  statute  that 
the  names  attached  appear,  by 
the  last  assessment  roll,  to  be 
those  of  the  owners  of  more  than 
one  half  of  the  ta.xable  real  prop- 
erty of  the  district  described.     Id. 

3.  Question  of  Sufficiency  of  Signa- 
tures to  Petition.  As  the  action 
of  a  board  of  supervisors  in  es- 
tablishing a  town  fire  district 
under  the  statute  is  legislative 
in  form,  they  are  presumed  to 
have  determined  the  preliminary 
question  of  fact  that  the  peti- 
tion was  signed  by  the  requi- 
site number  of  owners  of  taxable 
rejil  property;  and  although  such 
determination  may  not  be  final, 
the  burtlen  of  showing  the  fact 
to  be  otherwise  devolves  upon 
those  who  attack  the  validity  of 
the  action  of  the  board.  This  may 
be  done  in  an  appropriate  action, 
but  not  in  certiorari  proceedings 
where  the  issue  is  not  mised.     Id 


CHATTEL  MORTGAGE. 
See  Mortgage,  1,  2. 

CIVIL  RIGHTS. 
See  Racing  Associations,  10. 

CIVIL  SERVICE. 

.  Municipal  Civil  Service — Clerk 
of  Police  Court  of  SyracuM.  The 
clerk  of  the  Police  Court  of  the 
city  of  Syracuse  is  a  member  of 
the  civil  service  of  the  city  and 
not  of  the  state.  People  ex  rel. 
Sears  v.  Tohey.  381 

.  Not  a  Confidential  Office.  The 
office  of  clerk  of  the  Police  Court 
of  the  cit}'  of  Syracuse,  the  duties 
of  which'  are  indicated  in  detail 
by  the  city  charter  and  not  de- 
termined by  the  police  justice  in 
whom  the  power  of  appointment 
is  vested,  and  which  consist  of 
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administering  oaths,  taking  depo- 
sitions, adjourning  proceedings  in 
the  absence  of  the  justice,  giving 
a  bond  to  the  city  for  faithful 
performance,  keeping  a  record  of 
proceedings,  filing  and  preserving 
papers,  and  receiving  and  paying 
over  to  the  city  treasurer  all  costs 
and  fines,  is  not  a  confidential  of- 
fice and,  hence,  is  not  exempt 
from  claasification  in  the  com- 
petitive schedule  of  the  munici- 
pal civil  service  regulations  or 
from  the  constitutional  provisions 
giving  a   preference  to  veterans. 

Id. 

8.  Emdenee  as  to  Duties  of  Office. 
Since  the  duties  of  the  clerk  of 
the  Police  Court  of  the  city  of 
Syracuse  are  defined  by  statute, 
it  is  not  competent  for  the  police 
justice,  in  a  quo  warranto  proceed- 
mg  for  the  determination  of  the 
title  to  the  office  of  clerk  under 
the  Civil  Service  Law,  to  give  his 
opinion  as  to  what  are  the  duties 
of  the  clerk.  Id. 

4.  Quo  Wa7Tanto — Sc-ope  of  Judff- 
ment  —  Jii(/?it  of  Veteran  to  Ap- 
jmntmeiit.  When  the  eligible  list 
resulting  from  a  municipal  com- 
petitive civil  service  examination 
for  a  non-confidential  position  in- 
cluded in  the  competitive  schedule 
of  the  municipal  regulations  con- 
tains the  name  of  one  veteran,  and 
another  person'  is  appointed,  a 
written  appointment  of  the  vete- 
ran to  the  position  by  the  appoint- 
ing officer  is  necessary  before  the 
court  in  auo  warranto  proceedings 
institutea  on  the  relation  of  the 
veteran  can  decree  tliat  he  be  in- 
ducted into  office.  In  the  absence 
of  such  appointment  the  juris- 
diction of  the  court  is  exhausted 
when  it  determines  that  the  de 
fendant  is  unlawfully  in  posses- 
sion of  the  office  and  orders  a  j  udg- 
ment  of  ouster,  thereby  creating 
a  vacancy  ;  but  the  jelator  will  be 
entitled  to  compel  his  appoint- 
ment by  mandamus.  Id. 

6.  Evidence  —  Sufficiency  of  Certifica- 
tion of  Copy  of  Municipal  Civil 
Sertite  Regulations —  Objection.  In 
order  to  render  available  on  ap- 
peal an  objection  to  the  admission 
m  evidence  of  a  copy  of  munici- 
pal civil  service  regulations  cer- 


tified by  the  secretary  of  the  state 
civil  service  commission,  on  the 
ground  that  the  certificate  fails  to 
state  that  the  copy  had  been  com- 
pared with  the  original,  as  pre- 
scribed by  section  957  of  the 
Code  of  Civil  Procedure,  the  spe- 
cific defect  must  have  been  pointed 
out  on  the  trial ;  a  general  objec- 
tion that  the  p;iper  was  not 
properly  certified  is  not  sufficient. 

Id, 

6.  Certification  of  Copy  of  Municipal 
Civil  Service  Regulations.  The 
civil  service  regulations  of  a  city, 
on  file  in  the  office  of  the  state 
civil  service  commission,  may  be 
sufficiently  proved  for  use  in  evi- 
dence by  the  production  of  a  copy 
certified  by  the  secretary  of  the 
state  commission  in  substantial 
compliance  with  section  983  of  the 
Code  of  Civil  Procedure.  Id. 

7.  Veterans— Removal— L.lS^.Ch. 
821.  The  words  "holding  a 
position,"  in  the  statute  (L.  1896, 
ch.  821)  which  forbids  the  sum- 
mary removal  of  a  veteran  hold- 
ing a  position  in  the  service  of  the 
state  or  of  one  of  its  political  di- 
visions, mean  only  a  lawful,  as 
contrasted  with  a  de  facto  title, 
and  do  not  cover  a  tenure  by  illegal 
appointment.  People  ex  rel.  Ilan- 
7ian  V.  Board  of  Health.  518 

8.  Appointment  of  Veteran  ioit?iout 
Civil  Service  Examination  —  Re~ 
movnl.  The  appointment  of  a 
veteran  to  a  position  subject  to  the 
civil  service  statute  and  rules  (as 
was  the  position  of  registrar  of 
vital  statistics  of  the  city  of  Troy 
in  1888),  without  his  having  passed 
the  requisite  examination,  makes 
his  appointment  illegal,  and  ren- 
ders him  a  de  facto" o^cer  only, 
having  no  valid  title  to  the  posi- 
tion and  hence  not  within  the  pro- 
tection of  the  act  of  1896  (Ch.  821) ; 
and  it  is  the  dutv  of  the  appoint- 
ing power,  upon  learning  the  facts, 
to  dispense  with  his  services  and 
appoint  a  person  possessing  the 
qualifications  required  by  law.  Id, 

9.  Hearing  Precedent  to  Removal  — 
'' Incompetency."  The  Tvord  "  in- 
competencv,"  as  used  in  the  act  of 
1896  (Ch.  821)  which  forbids  the 
removal  of  a  veteran  holding  a 
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position  in  the  service  of  the  state 
or  of  one  of  its  political  divisions, 
"  except  for  incompetency  or  mis- 
conduct shown,  after  a  hearing 
upon  due  notice,  upon  the  charge 
made,"  refers  to  the  capticity  of  a 
legally  appointed  incumbent  to  fill 
the  place,  not  to  eligibility  to  ap- 
pointment, and  hence  does  not 
entitle  a  de  facto  officer  to  a  hear- 
ing as  to  whether  he  had  passed 
the  required  civil  service  examina- 
tion. Id. 

10.  Mayofs  Clamfication.  The  law 
will  presume,  until  it  is  otherwise 
made  to  appear,  that  the  ma^or  of 
a  city  in  classifying  the  municipal 
civil  service  under  Laws  of  1883, 
chapter  854,  section  8,  as  amended 
by  Laws  of  1884,  chapter  410, 
discharged  his  duty  and  obeyed 
the  mandatory  provision,  to 
classif}*^  for  a  competitive  exami- 
nation* "so  far  as  practicable." 
€hitt€nden  v.  Wurster.  664 


CLAIM  (AGAINST  STATE). 
Bee  CoNSTiruTiONAL  Law,  3-7. 

CLOUD  ON  TITLE. 
See  Ejectment,  2. 

CODE  OF   CIVIL  PROCEDURE. 

1.  §  190  —  Appeal —  Qu^tiom  Certi- 
fied. On  an  appeal  by  allowance 
of  the  Appellate  Division  of  the 
Supreme  Court,  upon  questions 
certified  by  it,  under  section  190 
of  the  Code  of  Civil  Procedure, 
the  Court  of  Appeals  has  no  au- 
thoritv  to  determine  any  of  the 
questions  involved  except  those 
certified  for  that  purpose.  Gran- 
juin  V.    Weatchester  Racing  Assn. 

449 

2.  Idem  —  Requisites  of  Certified 
Question.  A  question  certified  by 
the  Appellate  Division,  under  sec- 
tion 190  of  the  Code,  should  be  a 
distinct  point  or  proposition  of 
law,  clearly  stated,  so  that  it  can 
be  definitely  answered  without 
regard  to  other  issues  in  the  case, 
and  should  be  a  question  of  law 
only.     If  a  question  is  stated  in 


such  broad  and  indefinite  terms 
that  it  will  admit  of  one  answer 
under  one  set  of  circumstances 
and  a  diflferent  answer  under  an- 
other, or  if  it  presents  merelv  an 
abstract  proposition,  and  no  facts 
are  disclosed  in  the  record  which 
show  that  it  arose  in  the  case,  the 
Court  of  Appeals  will  decline  to 
answer  it.  Id. 

8.  §  191  —  Appeal  —  Unanimous  De- 
ein'on  —  Transfer  Tax  Proceeding. 
The  provision* of  the  Constitution 
(Art.  6,  §  9)  and  of  the  Code  of 
Civil  Procedure  (§  191),  that  no 
unanimous  decision  of  the  Appel- 
late Division  of  the  Supreme 
Court  that  there  is  evidence  sup- 
porting a  finding  of  fact  shall  be 
reviewed  by  the  Court  of  Appeals, 
has  no  application  to  an  appeal 
from  an  order  of  the  Appellate 
Division  affirming  an  order  of  a 
surrogate  reversing  the  imposition 
of  a  transfer  tax  where  no  ques- 
tion of  fact  was  in  controversy 
and  the  only  question  involvcJi 
was  the  legal  construction  of  the 
instrument  of  transfer  and  the 
statute.     In  re  Green.  228 

4.  §  724  —  Vacation  of  Judgment,  for 
Fraud.  The  power  of  the  Supreme 
Court  to  control  its  judgments 
and  to  set  aside,  on  motion,  a 
judgment,  for  fraud  or  deceit 
practiced  by  a  party,  is  not  subject 
to  the  limitations  of  time  pre- 
scribed in  sections  724,  1282  and 
1290  of  the  Code  of  Civil  Pro- 
cedure. Cases  of  fraud  are  not 
within  these  sections.  Furman  v. 
Furrnan.  309 

5.  ^188— Computation  of  Time^ 
Statutory  Construction  Law.  The 
Statutory  Construction  Iaw  (L. 
1892,  ch.  677,  §  27)  discloses  no 
intention  to  materially  change  the 
previous  rule  for  the  computa- 
tion of  time  (Code  Civ.  Pro.  §  788), 
except,  perhaps,  to  more  defi- 
nitely fix  the  event  from  which 
the  count  is  made.  People  v.  Bur- 
gess. 561 

0.  §  S29^  Preclusion  of  Testimony 
as  to  Personal  Communication 
with  Decedent.  In  a  proceeding 
before  a  surrogate  for  the  settle- 
ment of  an  executor's  account, 
the  executor  is  precluded,  by  force 
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of  section  829  of  the  Code  of 
Civil  Procedure,  from  testifying 
to  conversations  with  the  testator 
concerning  the  basis  of  the  claim 
of  a  third  person  against  the  es- 
tate, which  had  been  paid  by  the 
executor  and  for  which  he  is 
seeking  to  be  allowed  credit,  as 
against  contesting  residuary  lega- 
tees.    In  re  Smith.  124 

7.  Idem  —  Testimony  of  Deceased  Per- 
^    son.    By  the  word  "testimony," 

in  section  839  of  the  Code  of 
Civil  Procedure,  which  prohibits 
an  interested  survivor  from  testi- 
fying in  his  own  behalf  as  to  a 
personal  transaction  or  communi- 
cation between  himself  and  a 
deceased  person,  except  where 
*'  the  testimonj'  of  the  deceased 
person  is  given  in  evidence  con- 
cerning the  same  transaction  or 
communication,"  is  meant  sworn 
statements  of  the  deceased  made 
on  some  prior  occasion.  In  re 
CalUster.  294 

8.  Idem  —  Pivmissory  Note  of  De- 
ceased Person.  It  is  not  intended 
by  section  829  of  the  Code  of 
Civil  Procedure  that  when  a 
promissory  note  or  other  instru- 
ment executed  by  a  deceased 
person  is  read  in  evidence  by 
those  who  represent  him,  the 
living  party  to  the  document  can 
testify  to  whatever  was  said  and 
done  when  it  was  executed. 
Such  a  document  may  be  "evi- 
dence," but  it  is  not  *'  testimony." 

Id. 

9.  Idem  —  Evidence  —  Personal 
Transaction  mth  Deceased  Per- 
son. By  force  of  section  829  of 
the  Code  of  Civil  Procedure, 
where  an  executor,  who  is  a 
plaintiff,  testifies  in  his  own  behalf 
to  a  personal  transaction  between 
the  deceased  person  and  the  de- 
fendant, the  defendant  becomes  a 
competent  witness  in  his  own 
Dehalf  with  respect  to  the  same 
transaction,  but  not  other  or  dif- 
ferent transactions.  Rogers  v. 
Sogers.  343 

10.  §  933  —  Certification  of  Copy  of 
Municipal  Civil  Service  Regula- 
tions. The  civil  service  regula- 
tions of  a  city,  on  file  in  the  office 
of  the  state  civil  service  commis- 


sion, may  be  suflSciently  proved  for 
use  in  evidence  by  the  production 
of  a  copy  certified  by  the  secre- 
tary of  the  state  commission  in  sub- 
stantial compliance  with  section 
933  of  the  Code  of  Civil  Procedure. 
People  ex  ret.  Sears  v.  Tobey.      881 

11.  §  957  —  Certification  of  Copy. 
In  order  to  render  available  on  ap- 
peal an  objection  to  the  admission 
in  evidence  of  a  copy  of  municipal 
civil  service  regulations  certified 
by  the  secretary  of  the  state  civil 
service  commission,  on  the  ground 
that  the  certificate  fails  to  state 
that  the  copy  had  been  compared 
with  the  original  as  prescribed  by 
section  957  of  the  Code  of  Civil  Pro- 
cedure, the  specific  defect  must 
have  been  pointed  out  on  the  trial; 
a  general  objection  that  the  paper 
was  not  properly  certified  is  not 
sufficient.  Id. 

12.  §  10^2—  Time  of  Drawing  Trial 
Jurors.  In  computing  time  under 
the  provision,    that   "on   a   day 

*  *     *     not  less  than  fourteen 

*  *  *  days  before  the  day  ap- 
pointed for  holding  each  trial 
term,"  the  county  clerk  must  draw 
the  names  of  persons  to  serve  as 
trial  jurors  at  the  term  (Code  Civ. 
Pro.  §  1042),  the  day  appointed  for 
holding  the  term  must  be  excluded, 
and  the  day  on  which  the  names 
were  drawn  may  be  included. 
People  V.  Burgess.  561 

13.  §  1048  —  Trial  Jury  —  Method 
of  Summoning  by  Shenff.  While 
the  summoning  of  a  trial  jury  by 
the  sheriff,  b}^  mailing  to  each' per- 
son drawn  a  written  notice  to  at- 
tend the  designated  term  of  court, 
inclosing  a  card  to  be  signed  and 
returneu,  admitting  service  of  the 
notice,  is  not  a  compliance  with 
the  requirement  of  the  statute 
(Code  Civ.  Pro.  §  1048),  it  is  not 
"to  the  prejudice  of  the  defend- 
ant," and  hence  does  not  furnish 
ground  for  challenge  to  the  panel 
in  a  criminal  case  (Code  Cr.  Pro. 
§  362),  when  all  the  persons  drawn, 
who  are  qualified  to  sit,  personally 
appear  in  court  at  the  time  ap- 
pointed.  irf. 

§  1282—  See  par.  4,  this  title. 
§  1290  —  See  par.  4,  this  title. 


702 


INDEX. 


14.  %%nS^17m-^  Predominance  of 
Action  by  Attorney  General  aver 
Proceeding  by  Directors.  Wheu 
the  directors  of  an  insolvent  bank- 
ing corponition  have  commenced 
a  special  proceeding  for  voluntary 
dissolution  under  the  Code  of 
Civil  Procedure  (g^  2419-2431) 
after  the  superintendent  of  banks 
has  taken  possession  of  the  prop- 
erty and  business  of  the  corpora- 
tion, an  action  for  involuntary 
dissolution  instituted  by  the  at- 
torne}'- general  in  the  name  of  the 
People  under  the  Banking  Law 
<L.  1893,  ch.  689)  and  the  Code  of 
Civil  Procedure  (i^S  1785- 179o), 
although  begun  after  the  special 
proceeding,  takes  priority.  In  re 
Murray  Hill  Bank.  199 

15.  §§  2419-2431  —  Predominance  of 
Later  Special  Statute  orer  3irlier 
General  Statute.  So  far  as  the 
Banking  Law  (L.  1892,  ch.  689), 
being  a  special  and  later  statute 
appl^'ing  to  banking  and  kindred 
corporations  only,  is  necessarily 
inconsistent  with  the  general  and 
earlier  statute  regulating  the  vol- 
untary dissolution  of  corporations 
generally  (Code  Civ.  Pro.  ^§  2419- 
2431),  tlie  provisions  of  the  former 
are  paramount.  Id. 

See,  also,  par.  14,  this  title. 

16.  §  2606  —  Execvtors  and  Adminis- 
tra tors  —  Acco  u  n  ting  —  *S'^/ 1  u  fe  of 
Limitations.  A  proceeding  by  an 
administrator  ^fe  ^/i«  non,  as  such, 
to  compel  the  representative  of 
his  deceased  predecessor  to  ac- 
count in  Surrogate's  Court,  under 
section  2606  of  the  Code  of  Civil 
Procedure,  is  controlled  by  the  ten 
years'  Statute  of  Limitations  ap 
I)licable  to  suits  in  equity  ;  and 
this  is  so,  notwithstanding  the 
facts  that  the  adminstrator  de  bo- 
nis  non  is  the  next  of  kin  of  his 
deceased  predecessor,  and  that 
such  a  proceeding  would  be  con- 
trolled and  barred  by  the  six  years' 
statute  if  instituted  by  him  as  next 
of  kin.    In  re  Rogers,  316 

17.  Idem — Proceeding  for  Accounting. 
Upon  appeal  from  an  aftirmancc 
by  a  late  CJeneral  Term  of  the  de- 
cree of  a  Surrogate's  Court  in  a 
proceeding  for  an  accounting  un- 
der section  2606  of  the  Code  of 


Civil  Procedure,  the  presence,  un- 
der exception,  of  an  essential  find- 
ing made  without  the  support  of 
any  evidence,  in  a  case  containing 
all  the  evidence,  presents  an  error 
of  law  which  it  is  the  duty  of  the 
Court  of  Appeals  to  correct.    /</. 

CODE  OF  CRIMINAL  PROCED- 
URE. 

1.  S  29  —  Procurement  of  Crime. 
The  effect  of  the  provision  that 
a  person  who  advises  or  procures 
the  commission  of  a  crime  may 
be  indicted  therefor,  although  he 
was  absent  when  it  was  committed 
(Penal  Code,  ^  29),  is  to  permit 
the  pleader  to  allege  an  act  jis  the 
act  of  the  defendant  when  he  has 
procured  it  to  be  performed  by 
another;  and  while  it  is  net  neces- 
sary to  allege  the  facts  showing 
that  the  crime  was  committed 
through  the  agency  of  another, 
they  may  be  alleged,  and  when 
charged  tire  equivalent  to  an  alle- 
gation that  the  act  was  that  of 
the  defendant.    People  v.  Pec-ken^t. 

576 

2.  %\^— Crime  Committed  Partly 
in  One  County,  Partly  in  An^?t/irr 
—  Jurisdiction.  If  an  indictment 
for  larceny,  in  obtaining  a  deed 
and  title  by  false  pretenses, 
through  fraudulent  acts  and  rep- 
resentations of  the  defendant's 
confederates  so  pleaded  as  to  ren- 
der the  defendant  liable  therefor, 
alleges,  and  it  i^  proved  on  the 
trial,  that  the  fraudulent  acts  and 
representations  which  induced  the 
complainant  to  make  the  deed  of 
his  property  and  send  it  to  another 
county  to  be  delivered,  and  where 
it  was  delivered,  to  one  of  the  de- 
fendant's confederates,  were  com- 
mitted and  made  in  the  county 
in  which  the  indictment  was  found 
and  trial  had,  and  it  is  also  alleged 
and  proved  that  the  offense  was 
consummated  by  recording  cer- 
tain conveyances  in  that  eouniy, 
the  case  is  properly  triable  there 
as  a  county  in  which  the  crime 
was  partly  committed.  (Code  Cr. 
Pro.  §  134.)  Id. 

3.  g  362—  Tnal  Jury  —  Method  ^ 
Summoning  hy  Slieriff.  WhDc  the 
summoning  of  a  trial  jury  by  the 
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sheriff,  by  mailing  to  each  person 
drawn  a  written  notice  to  attend 
the  designated  term  of  court,  in- 
closing a  card  to  be  signed  and  re- 
turned, admitting  service  of  the 
notice,  is  not  a  compliance  with 
the  requirement  of  the  statute 
(Code  Civ.  Pro.  g  1048),  it  is  not 
**  to  the  prejudice  of  the  defend- 
ant," and,  hence,  does  not  furnish 
ground  for  challenge  to  the  panel 
in  a  criminal  case  (Code  Cr.  Pro. 
§  362),  when  all  the  persons  drawn, 
who  are  qualified  to  sit,  personally 
appear  in  court  at  the  time  ap- 
pointed.    People  V.  Burgess.      561 

4.  %^9— Denial  of  Jieqtiest  for  Di- 
rection of  Acquittal — lieriew.  If 
the  record  of  a  criminal  case  in 
the  Court  of  Appeals  shows  either 
that  there  was  no  evidence  what- 
ever, or  that  the  evidence  did  not, 
as  matter  of  law,  come  up  to  the 
standard  required  by  the  statute 
(Code  Cr.  Pro.  §  889)  to  warrant  a 
conviction,  the  denial  by  the  trial 
court  of  a  request,  which  in  sub- 
stance amounted  t)  a  request  to 
direct  an  acquittal,  is  legal  error; 
and  the  Court  of  Appeals  has  the 
power,  when  such  a  decision  is 
challenged  by  exception,  to  re- 
view it.     People  V.  Ledwoii.        10 

6.  Idem  —  Evidence  Requisite  to  War- 
rant Submimon  to  Jury.  The 
presence  of  some  proof  is  not  suffi- 
cient to  warrant  the  submission 
of  a  criminal  case  to  the  jury ;  and 
whenever  a  criminal  charge  is 
submitted  to  the  jury,  against  the 
objection  and  exception  of  the  de- 
fendant, upon  proof  which  falls 
below  the  standard  of  rebutting 
the  presumption  of  innocence  and 
of  proving  guilt  bevond  a  reason- 
able doubt,  re(iuired  bv  the  stat- 
ute (Code  Cr.  Pro.  g  389)  to  war- 
rant a  conviction,  a  question  of 
law  is  presented.  Id. 

6.  §  410  —  Trial  —  Presentation  of 
Question  of  Sufficiency  of  Evidence. 
The  defendant  in  a  criminal  action 
is  not  contined  to  requesting  the 
court  to  direct  an  acquittal,  m  the 
formula  of  section  41 0  of  the  Code 
of  Criminal  Procedure,  in  order 
to  present  the  question  of  his 
right,  as  matter  of  law,  to  be  ac- 
quitted on  the  ground  of  the  in- 
sufficiency  of    the  evidence;    all 


that  is  necessary  is  that  in  some 
intelligible  form  there  shall  be 
presented  to  the  trial  court,  for 
its  ruling  and  decision,  the  ques- 
tion that  there  is  no  evidence  for 
the  jury,  or  not  sufficient  evi- 
dence on  which  to  base  a  convic- 
tion. Id, 

7.  §528 — Appeal  in  Capital  Cases 
—  New  Trial.  Section  528  of  the 
Code  of  Criminal  Procedure,  which 
empowers  the  Court  of  Appeals, 
when  the  judgment  is  of  death, 
to  order  a  new  trial,  if  it  be  satis- 
fied that  the  verdict  was  against 
the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new 
trial,  whether  any  exception  shall 
have  been  taken  or  not  in  the 
court  below,  must  be  construed  in 
connection  with  section  542,  which 
declares  that,  upon  appeal,  the 
court  must  give  judgment  with- 
out regard  to  technical  errors  or 
defects  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of 
the  parties.  People  v.  Constan- 
tino. 24 

8.  Idem  —  Exercise  of  Power  to  Order 
Neio  Trial.  The  power  conferred 
upon  the  Court  of  Appeals  by 
sections  528  and  542  of  the  Code 
of  Criminal  Procedure  to  order  a 
new  trial  in  capital  cases,  is  not  to 
be  exorcised  upon  the  mere  ap- 
pearance of  some  error  to  which 
no  exception  was  taken,  unless 
the  substantial  rights  of  the  ac- 
cused can  be  seen  to  have  been 
affected  by  it,  and,  hence,  justice 
demands  a  new  trial.  Id, 

§  542 — See  pars.  7  and  8,  this  title. 

COMPUTATION  OF  TDIE. 
See  Time,  1-3. 

CONDITIONS  PRECEDENT. 
See  Railroads,  9. 

CONFEDERATES. 
See  Evidence,  11,  12,  14.     . 

CONSENTS. 
See  Railroads,  7-10. 


704 


INDEX. 


CONSIDERATION. 

See  Bills,  Notes  and  Checks,  1. 
Real  Property,  1. 


CONSPIRACY. 
See  Crimes,  88,  40,  46. 

CONSTITUTIONAL  LAW. 

1.  Protection  of  Oysters —  Forfeiture 
of  Disturbing  Vessel —  Unconstitu- 
tionality of  L.  1896,  Ch.  383. 
Chapter  383,  Laws  of  1896.  which 
provides  for  the  summary  seizure 
of  any  boat  or  vessel  used  by  one 
person  in  interfering  with  oysters 
or  other  shell  fish  belonging  to 
another,  and  for  its  forfeiture  and 
sale,  and  the  payment  of  the  avails 
to  the  commissioners  of  fisheries, 
game  and  forest,  by  an  exclusive 
procedure  before  a  justice  of  the 
peace,  with  no  provision  for  a  jury 
trial,  is  in  violation  of  the  consti- 
tutional provisions  that  **  trial  by 
jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain 
inviolate    forever,"  and  that  no 

Eerson  shall  be  deprived  of  **  life, 
berty  or  property  without  due 
process  of  law."  (N.  Y.  Const, 
art.  1,  §^  2.  6:  U.  8.  Const.  14th 
amdt.)    Colon  v.  Lisk.  188 

2.  Police  Potter.  The  act  (L.  1896, 
ch.  383) involves  the  unauthorized 
confiscation  of  private  property 
for  the  mere  protection  of  private 
rights,  and  is  not  within  the  police 
power  of  the  state.  Id. 

8.  Expenses  of  Trials  for  Crimes 
Committed  in  State  Prison  —  Reim- 
bursement of  Cayuga  County  — 
Constitutionality  of  L.  188o,  Ch. 
428.  The  enactment  of  chapter 
428,  Laws  of  1885,  authorizing  the 
Board  of  Claims  to  audit  the 
claim  of  Cayuga  county  for 
moneys  expended  in  1873-1877  in 
the  trials  of  convicts  in  the 
Auburn  state  prison,  for  crimes 
committed  in  the  prison,  was 
within  the  scope  of  the  legislative 
power  over  taxation,  and  was  not 
in  conflict  with  any  restriction  or 
inhibition  of  the  Constitution. 
Bd.  Suprs,  C.  Co.  v.  State  of  N.  Y. 

279 


4.  County  Claim  not  a  Private  Claim 
The  claim  of  Cayuga  county, 
recognized  by  the  act  of  1885  and 
referred  to  the  Board  of  Claims 
for  audit,  was  not  a  "private" 
claim,  within  the  purview  of  the 
provision  of  the  Constitution  (Art. 
3,  §  19,  amdt.  of  1874),  which  de- 
clares that  "the  legislature  shall 
neither  audit  nor  allow  any  private 
claim  or  account  against  the  state, 
but  may  appropriate  money  to 
pay  such  claims  as  shall  have  been 
audited  and  allowed  according  to 
law."  Id. 

5.  Limitation  by  Lapse  of  Time. 
The  limitation  imposed  by  the 
Constitution  (Art.  7.  §  14,  amdt. 
of  1874)  upon  the  audit,  allow- 
ance or  payment  of  any  claim 
against  the  state  which,  as  be- 
tween citizens  of  the  state,  would 
be  barred  by  lapse  of  time,  only 
applies  where  a  tribunal  has  been 
constituted  by  the  legislature  to 
hear  and  determine  the  claim  in 
controversy,  and  only  commences 
to  run  from  the  time  of  the  con- 
stitution of  such  tribunal.        Id. 

6.  Claim  not  Barred.  The  claim  of 
Cayuga  county,  recognized  by 
the  act  of  1885,  conferring  juris- 
diction upon  the  Board  of  Claims 
to  audit  it,  was  not  barred  under 
section  14,  article  7  of  the  Con- 
stitution, at  the  time  of  the  pas- 
sage of  the  act,  for  the  reason  that 
up  to  that  time  no  tribunal  existed 
before  which  the  claim  could  be 
heard  and  adjudicated.  Id. 

7.  Validation  of  Claim.  The  act  of 
1885  validated  the  claim  recog- 
nized thereby,  subject  to  adjust- 
ment by  the  Board  of  Claims.   Id. 

8.  Beinibursement  of  County  not  a 
Oift  to  a  Corporation.  The  act  of 
1885  was  not  an  infraction  of  the 
provision  of  the  Constitution 
(Art.  8,  §  10,  amdt.  of  1874),  that 
"  neither  the  credit  nor  the  money 
of  ihe  state  shall  be  given  or  loaned 
to  or  in  aid  of  any  association, 
corporation  or  private  undertak- 
ing." Id. 

9.  Street  Surface  Bailroads—Use  of 
Connoting  7 racks —  **  Operation" 
of  Road.  The  use.  by  a  street 
surface  railroad   company,  of  a 
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few  hundred  feet  of  the  interven- 
ing tnicks  of  another  company, 
to  form  a  connection  between  the 
main  portions  of  its  own  track, 
over  which  to  run  its  own  cars  and 
transjwrt   its  own   passengers  as 
part  of  a  continuous  route,  is  an 
"operation"  of  its  road,  within 
the  meaning  of  the  provisions  of 
the  Constitution  (Art.  3,  §  18)  and 
of  the  statute  (Railroad  Law.  §  91, 
amd.  L.  1895,  ch.  545),  which  for- 
bid the  operation  of  a  street  rail-  I 
road  without  the  prior  consent  of  I 
the  local  authorities  and  abutting  | 
owners.     Colonial  G.   Tr,    Co,    v.  ' 
Kingston  G.  M.  It  Go.  540 

10.  Conditions  Precede nt.  The  con- 
sents of  the  local  authorities  and 
of  the  abutting  owners,  to  the  use 
or  operation  of  the  intervening 
track  of  another  company  by  a 
street  surface  railroad  company 
desiring  to  thereby  connect  the 
main  portions  of  its  own  track  for 
the  continuous  running  of  its  ow  n 
cars,  are,  by  force  of  the  Constitu- 
tion and  of  section  91  of  the  Rail- 
road Law,  conditions  precedent 
to  a  pnx'eeding  to  acquire  such 
use,  under  section  102  of  the  Rail- 
road Law.  Id. 

11.  A])p€al  —  Enlargement  of  Juris- 
diction of  Court  of  Appeals.  It 
seevis,  that  the  provisions  of  the 
Constitution  (Art.  6,  §  9),  regulat- 
ing the  jurisdiction  of  the  Court 
of  Appeals  and  providing  that  the 
legislature  may  further  restrict  it, 
do  not  prohibit  the  legislature 
from  enlarging  the  jurisdiction  of 
the  court,  save  only  in  those  spe- 
cial cases  which  are  expressly  with- 
drawn from  its  review.  People  ex 
rel.  Comrs.,  etc.,  v.  Gullen.        629 

See  Appeal,  9. 

CONSTRUCTION. 

See  CoNTiiACT,  1,  4. 

Will,  5,  13,  16,  20-23. 

CONTEMPT. 

1.  Violation  of  Mandate.  To  war- 
rant a  punishment  for  contempt 
in  violating  a  judgment  or  order 
of  the  court,  the  mandate  alleged 
to  have  been  violated  should  be 

89 


clearly  expressed,  and  when  ap- 
plied to  the  act  complained  of 
it  should  appear,  with  reasonable 
certainty,  that  it  had  been  vio- 
lated.   Ketchum  v.  Edwards.    534 

2.  Right  of  Wai/—- Scope  of  Judg- 
ment Directing  Removal  of  Ob- 
structions. A  general  direction, 
restraining  the  defendant  from 
erecting  or  maintaining  "any  ob- 
struction "  in  a  right  of  way  de- 
scribed as  **two  rods  wide,  ex- 
tending from  the  southerly  end 
of  the  highway  near  the  residence 
of  the  defendant,  southerly  to  the 
said  three  rod  read."  in  a  judg- 
ment in  an  action  brought,  not 
for  a  location  of  the  right  of  way, 
but  to  compel  the  removal  of 
fences  from  its  termini,  held,  to 
fairly  cover  only  acts  like  those 
upon  which  the  action  was  based, 
namely,  the  shutting  off  of  the 
way  by  obstructions  preventing  a 
passage  over  the  defendant's  land 
to  the  highway,  and,  hence,  not 
to  warrant  the  summary  punish- 
ment of  the  defendant  as  for  a 
contempt,  on  affidavits,  because, 
after  she  had  removed  the  fences 
at  the  ends  of  the  way,  she  had 
erected  obstructions  to  protect  the 
lawn  immediately  in  front  of  her 
residence,  which  left  a  free  pas- 
sage to  the  highway,  of  the  pre- 
scribed width,  but  which  turned 
the  route  somewhat  from  the  line 
which  the  plaintiff  claimed  had 
been  originally  established  by  an 
oral  agreement  and  by  user.      Id, 


CONTRACT. 

1.  Contract  by  Joint  Purchasers  of 
Land  to  Pay  Broker,  on  Future 
Sale  of  Tract  or  Parcds  —  Side  of 
Undivided  In  terest.  A  contmct  by 
the  joint  purchasers  of  a  tract  of 
land,  conveyed  to  them  in  undi- 
vided ecjual  parts,  to  pay  the  broker 
who  negotiated  the  transaction  a 
c<Ttain  sum  per  acre  whenever  a 
sale  of  the  land  should  be  effected, 
and  a  proportionate  part  in  case 
the  land  should  be  sold  in  parcels, 
held,  to  contemplate  a  joint  con- 
veyance of  the  whole  or  a  part  of 
the  land,  and  not  to  apply  to  a 
transfer  by  one  of  the  joint  pur- 
chasers of  his  undivided  interest. 
Johnson  V.  Sir  ret.  51 
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2.  Contract  for  Woman's  Sendees  — 
Effect  of  Mcm-iaffe,  Where  an  at- 
torney employs  a  woman  as  clerk 
for  so  long  a  time  as  he  practices 
law,  payment  not  to  be  made  until 
he  retires  from  practice,  and  the 
parties  are  subsequently  married, 
the  contract  is  merged;  the  hus- 
band, after  that  event,  is  entitled 
to  her  services  and  she  cannot  re- 
cover for  such  as  are  rendered 
during  the  period  of  the  married 
relation  —  except  as  permitted  by 
L.  1892.  ch.  594;  L.  1896,  ch.  272. 
In  re  (Jalliater.  294 

3.  Married  WoinerCs  Act  of  1848. 
Such  a  contract  is  not  * '  property  " 
within  the  meaning  of  the  Married 
Women's  Act  of  1848  (Ch.  200), 
which  continues  the  woman's 
sepamte  property  after  marriage  ; 
and  that  act  does  not  save  from 
extinguishment  by  marriage  of  the 
parties,  a  contract  relating  solely 
to  personal  services  to  be  rendered 
by  the  woman  for  the  man,  for  a 
consideration  named.  Id. 

4.  Public  Grants— Construction.  The 
rule  that  public  grants  are  to  be 
construed  strictly  against  the 
grantee  means  simply  that  noth- 
ing shall  pass  by  implication  ex- 
cept it  be  necessary  to  carry  into 
effect  the  obvious  intent  of  the 
grant.  People  ex  rel.  Woodhacen 
G.  L.  Go,  V.  Deehan,  528 

5.  Intention  of  Parties.  The  obvious 
intention  of  the  parties,  when  ex- 
pressed in  plain  language,  cannot 
be  ignored  in  a  public  any  more 
than  in  a  private  grant.         '    Id. 

JSee  Debtor  and  Creditor,  4. 
Municipal  Corporations.  1. 
Vendor  and  Purchaser,  2. 


CONTRIBUTORY  NEGLI- 
GENX'E. 

See  Negligence,  3. 


CORPORATIONS. 

1.  Conditions  vpon  Exercise  of  Rights. 
The  legislature  has  authority  to 
determine  and  direct  the  condi- 
tions upon  which  a  corporation 
organized  for  a  public  purpose 


and  enjoying  a  public  franchise 
shall  exercise  the  rights  conferred 
upon  it.  Grannan  v,  Westchester 
Baeing  Assn.  449 

2.  Voluntary  Dissolution  —  Action 
against  Receiver — Pleading.  AVhen 
a  complaint  against  the  receiver 
of  a  corporation,  appointed  by  an 
order  or  decree  made  in  a  proceed- 
ing under  the  statute  for  the  vol- 
untary dissolution  of  corporations 
(2  R.  S.  467,  etseg.),  avers  that  the 
corporation  has  been  dissolved, 
and  the  averment  is  not  denied 
in  the  answer,  the  fact  that  the 
defendant  was  appointed  receiver 
on  final  dissolution  sufficiently  ap- 
pears.    Ludington   v.    Thainpsoit. 

499 

3.  Establishment  of  DispuUd  Claims, 
The  method  prescribed  by  the 
statute  authorizing  proceedings 
for  the  voluntary  dissolution  of 
corporations,  for  ascertaining  the 
validity  of  disputed  claims  by 
summary  reference  (2  R.  S.  470, 
§  73),  is  not  exclusive,  and  the 
court  may  authorize  an  action  for 
that  purpose  against  the  receiver 
who  disputes  the  validity  of  a 
claim.  id. 

4.  Action  against  Beceirer  —  Statute 
of  Limitations.  If  an  action 
against  a  voluntarily  dissolved 
corporation,  in  form  an  action 
upon  promissory  notes,  is  in  fact 
an  action  to  ascertain  whether  the 
plaintiff  is  a  creditor  by  reauon  of 
the  notes,  entitled  to  share  in  the 
distribution  of  the  estate  of  the 
corporation,  it  is  not  l)arred  by 
the  six  years'  St^itute  of  Dmita- 
tions,  unless  the  allowance  of  the 
claim  in  a  proceeding  under  the 
statute  would  have  been  barred. 

Id. 

5.  Beceirer  a  Trustee  —  Suspension  of 
Statute  of  Limitations.  The  re- 
ceiver of  a  voluntarily  dissolved 
corporation  is,  by  force  of  the 
statute  (2  R.  S.  469,  §  67),  a  trus- 
tee of  the  property  of  the  corpo- 
ration for  the  benefit  of  all  its 
creditors  ;  and  the  six  years'  Stat- 
ute of  Limitations  does  not  run  in 
his  favor  against  claims  not  barred 
at  the  time  of  his  appointment, 
so  long  as  the  trust  is  open  and 
continuing,  and  has  not  been  re- 
pudiated or  denied.  Id. 
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6.  OoB  Light  Companies  —  Extent  of 
Grant  by  Municipal  Authoritiea  of 
BBifnimon  to  Lat/  Pipen  in  Streeti. 
A  graut  by  the  authorities  of  a 
town  to  a  gas  light  company  in- 
corporated under  the  statute  (L. 
1848,  ch.  37),  of  power  to  hiy 
conductors  "for  conducting  gas 
in  and  through  the  public  streets 
and  highways  of  said  town,"  with- 
out any  expressed  liniiUition.  is  not 
to  be  deemed  restricted  to  existing 
streets  and  highways,  but  is  to  be 
construed  as  extondiug  to  streets 
and  highways  as  subsequently  en- 
larged, changed  or  opened.  People. 
eJc  rel.  WoocUuioen  O.  L.  Co.  v. 
Deehnn.  529 

7.  FraneMse.  Such  a  consent  by  the 
authorities  of  a  town,  under  the 
statute,  confers  upon  the  gus  light 
company  a  franchise  to  c^irry  on 
its  business  in  the  town  and  to  lay 
conductors  in  the  streets  and  high- 
ways for  the  purpose  of  delivering 
gas.  Id, 

8.  Property.  Such  a  franchise  is 
property,  of  which  the  gas  light 
company  cannot  be  divested  ex- 
cept for  cause  and  by  due  legal 
process.  Id. 

9.  Village  Incorporated  in  Tmon.  If 
a  portion  of  the  town  for  which 
such  consent  was  granted  is  there- 
after incorporated  into  a  village, 
the  change  from  town  to  village 
government  does  not  change  the 
rights  of  the  gns  light  company; 
and  its  franchise  cannot  be  de- 
stroyed or  taken  from  it  by  the 
arbitrary  act  of  the  village  authori- 
ties in  refusing  to  permit  the  com- 
pany to  lay  its  conductors  in  a 
street  within  the  village  limits, 
opened  subsequently  to  the  grant. 

Id. 

10.  Power  of  Village  Authonties. 
While  the  authorities  of  such  a 
village,  incorporated  within  the 
town  subsequently  to  the  graut 
of  an  unrestricted  consent  to  a  gas 
light  company  to  lay  conductors 
in  the  streets  and  highways  of  the 
town,  ctm  enact  reasonable  regu- 
lations with  respect  to  all  inter- 
ference with  the  streets  within  the 
village  limits,  they  cannot  law- 
fully refuse  to  permit  the  company 
to  exercise  the  right  granted  to  it 
under  sanction  of  the  statute.    Id. 


11.  Corporation  in  Hands  of  Beceiver 
—  L.  1885,  Ch.  d:76  — Preference  to 
Wages  —  *  *  Employees. "  Whi  le  the 
wortl  "employees"  in  the  statute 
(L.  1885,  ch.  876)  giving  a  prefer- 
ence to  the  wages  of  the  em- 
ployees, operatives  and  laborers  of 
a  domestic  corporation  in  the 
hands  of  a  receiver,  is  used  in  a 
restricted  and  limited  sense,  it  is 
of  larger  import  than  the  words 
"openitives  and  laborers"  which 
follow  it,  and  is  not  confined  to 
those  who  perform  manual  labor, 
occupy  a  strictly  subordinate  posi- 
tion, and  receive  daily  wages  only. 
Palmer  v.  Van  Uantword.  612 

12.  Purjx)8e  of  Art — ''Employees.** 
The  purpose  of  the  act  of  1885 
(Oh.  876)  is  that  the  debts  of  the 
corporation  for  the  wages  of  em- 
ployees, including  in  the  designa- 
tion all  who  in  common  under- 
standing held  that  relation  to  the 
corporation,  should  be  the  first 
charge  on  the  assets.  Id. 

13.  *' Employees"  —  * 'Wages.'*  It 
seems,  that  bookkeepers  or  persons 
emploved  to  make  sjiles  of  mer- 
chandise, or  of  property  manufac- 
tured by  the  corpomtion, are  "em- 
ployees" within  the  meaning  of 
the  act.  and  that  their  compensa- 
tion earned  is  "wages,"  whether 
such  persons  are  employed  b}'  the 
day,  month  or  year,  ancl  whether 
the  compensation  is  denominated 
"stilary  "  or  "  wages"  in  the  con- 
tract of  employment.  Id, 

14.  /ydes  Agent  and  Mechanic.  Ueld, 
that  a  person  employed  by  a  mow- 
ing machine  company  at  a  com- 
pensation of  $100  per  month,  to 
sell  or  solicit  sales  of  the  machines 
manufactured  by  the  company, 
and  to  set  up,  take  down,  and  re- 
pair machines  sold,  was  an  "em- 
ployee," and  that  his  claim  for 
wages  was  entitled  to  a  preference, 
under  the  act  of  1885.  Id. 

See  B.VNKiNO,  1-4. 

Constitutional  Law,  8. 
Tax,  16. 


COSTS. 
See  Judgment,  8. 
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COUNTIES. 

See  Constitutional  Law,  4,  8. 
CiiiMBB,  41. 
Tax.  8. 


COUNTY  LAW. 
See  Session  Laws,  46. 

COURTS. 

See  Banking,  4. 

COURT  OF  APPEALS. 
See  Appeal,  1-5,  7-12,  14-19. 

CRIMES. 

1.  Trial — Presentation  of  Question 
of  SuMciency  of  Evidence.  The 
defendant  in  a  criminal  action  is 
not  confined  to  requeslinK  the 
court  to  direct  an  acquiital,  m  the 
formula  of  section  410  of  the  Code 
of  Criminal  Procedure,  in  order 
to  present  the  question  of  his 
right,  as  matter  of  law,  to  be  ac- 
quitted on  the  ground  of  the  in- 
sufficiency of  the  evidence;  all 
that  is  necessary  is  that  in  some 
intelligible  form  there  shall  be 
presented  to  the  trial  court,  for  its 
ruling  and  decision,  the  question 
that  there  is  no  evidence  for  the 
jurv,  or  not  sufficient  evidence  on 
which  to  base  a  conviction.  Peo- 
ple V.  Led  won.  10 

2.  Substantial  Request  for  Direct  ion 
of  Acquittal — Denial — Error  of 
Law.  A  motion  in  form  to  dis- 
charge the  defendant  or  dismiss 
the  indictment  may  be  regarded 
as  in  substance  a  request" to  di- 
rect an  acquittal,  or  that  the  court 
instruct  the  jury,  as  matter  of 
law,  that  the  defendant  cannot  be 
convicted;  and  when  the  evidence 
will  not  warrant  a  conviction,  the 
denial  of  such  a  request  is  an  error 
of  law.  Id. 

8.  Insufficiency  of  Evidence  —  Den  ia I 
of  lUquestfor  Direction  of  Acquit- 
tal—  Review  If  the  record  of  a 
criminal  case  in  the  Court  of  Ap- 
peals shows  either  that  there  was 
no  evidence  whatever,  or  that  the 


evidence  did  not,  as  matter  of  law, 
come  up  to  the  standard  required 
by  the  statute  (Code  Cr.  Pro. 
g  389)  to  warrant  a  conviction, 
the  denial  by  the  trial  court  of 
a  request,  which  in  substance 
amounted  to  a  request  to  direct  an 
acquittal,  is  legal  error;  and  the 
Court  of  Appeals  has  the  power, 
when  such  a  decision  is  chal- 
lenged by  exception,  to  review  it. 

Id. 

.  Evidence  Requisite  to  Wai-rnni 
Submission  to  Jury.  The  presence 
of  some  proof  is  not  sufficient  to 
warrant  the  submission  of  a  crim- 
inal case  to  the  jury;  and  when- 
ever a  criminal  charge  is  submit- 
ted to  the  jury,  against  the  objec- 
tion and  exception  of  the  defend- 
ant, upon  proof  which  falls  be- 
low the  standard  of  rebutting  the 
presumption  of  innocence  and  of 
proving  guilt  beyond  a  reasonable 
donbt,  f(?quired  by  the  statute 
(Code  Cr.  Pro.  g  389)  to  warrant  a 
conviction,  a  question  of  law  is 
presented.  Id. 

.  Question  of  Law.  In  a  criminal 
case,  the  '  refusal  to  direct  an 
acquittal,  upon  the  ground  that 
there  is  some  evidence,  or  when- 
ever there  is  any  eviden(»e,  may 
present  a  question  of  law  review- 
able  by  the  Court  of    Appeals. 

Id. 

.  Motire.  The  existence  of  a  mo- 
tive is  of  little  or  no  importance, 
where  there  is  no  proof  of  the 
commission  of  crime.  Id. 

.  Irre^po7mf}l6  Witney.  Guilt,  un- 
der an  indictment  for  munler, 
cannot  be  established  beyond  a 
reasonable  doubt  by  the  self-con- 
tradictory testimony  of  a  witness 
who  is  evidentlv*  either  from 
moral  or  mental  defects,  irre- 
sponsible. Id. 

.  Statement  of  Defendant  in  His 
Own  Favor,  Introduced  by  Prose- 
cution. If  the  prosecution  in  a 
criminal  trial  puts  in  evidence  a 
written  statement  made  by  the 
defendant  wholly  in  his'  own 
favor,  and  it  is  in  no  way  dis- 
credited, it  must  be  regard'ed  as 
some  proof,  at  least,  of  the  fact^ 
stated  in  it.  Id. 
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9.  Right  of  Self-defense.  When  one 
believes  himself  about  to  be  at- 
tacked by  another,  and  to  receive 
great  bodily  injury,  it  is  his  duty 
to  avoid  the  attack  if  in  his  power 
to  do  so.  and  the  ri^ht  of  attack 
for  the  purpose  of  self-defense 
does  not  arise  until  he  has  done 
everything  in  his  power  to  avoid 
its  necessity.  People  v.  Constan- 
tino. 24 

10.  Homicide  Committed  in  Self-de- 
fense— Justification.  Before  one 
can  justify  the  taking  of  life  in 
self-defense,  he  must  show  that 
there  was  reasonable  ground  for 
believing  that  he  was  in  great 
peril,  and  that  the  killing  was 
necessary  for  his  escape  from  the 
peril,  and  that  no  other  safe 
means  of  escape  was  open  to  him. 

Id. 

11.  Trial — Interpreter.  Where  the 
record  of  a  trial  containing  in- 
terpreted testimony  shows  that 
the  interpretation  was,  on  the 
whole,  as  complete  and  correct  as 
could  be  expected,  unfairness  or 
incorrectness  is  not  properly  im- 
putable to  the  interpreter  merely 
because  in  one  instance,  when  a 
question  was  asked  of  a  witness 
and  an  answer  given,  the  inter- 
preter, on  being  asked  to  inter- 
pret the  answer,  stated  that  he 
did  not  remember  what  the  wit- 
ness said.  Id. 

12.  Appeal  in  Capital  Cases  —  New 
'  THal—Code  Crim.  Pw.  §§   528, 

542.  Section  528  of  the  Code  of 
Criminal  Procedure,  which  em- 
powers the  Court  of  Appeals,  when 
the  judgment  is  of  death,  to  order 
a  new  trial,  if  it  be  satisfied  that 
the  verdict  was  against  the  weight 
of  evidence  or  against  law,  or  tiat 
justice  requires  a  new  trial, 
whether  any  exception  shall  h&v6 
been  taken  or  not  in  the  court 
below,  must  be  construed  in  con- 
nection with  section  542,  which 
declares  that,  upon  appeal,  the 
court  must  give  judgment  with- 
out regard  to  technical  errors  or 
defects  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of 
the  parties.  Id. 

18.  Exercise  of  P&wer  to  Order  Neic 
Trial.    The  power  conferred  upon 


the  Court  of  Appeals  by  sections 
528  and  542  of  the  Code  of  Crimi- 
nal Procedure  to  order  a  new  trial 
in  capital  cases,  is  not  to  be  exer- 
cised upon  the  mere  appearance 
of  some  error  to  which  no  excep- 
tion was  taken,  unless  the  sub- 
stantial rights  of  the  accused  can 
be  seen  to  have  been  affected  by  it, 
and,  hence,  justice  demands  a  new 
trial.  Id. 

14.  Deliberation  and  Premeditation, 
On  a  trial  for  murder  in  the  first 
degree,  it  is  proper,  in  charging 
the  jury  as  to  the  meaning  of  the 
terms  *' deliberation  and  premedi- 
tation," to  employ  the  language 
of  the  decisions  in  Leighton  v. 
Peopk  (88  N.  Y.  117).  and  Pe<yple 
V   Majone  (91  N.  Y.  211).  Id. 

15.  Illustration,  by  Court,  of  Inter- 
nal for  Deliberation.  Where  the 
evidence,  on  a  trial  for  murder  in 
the  first  degree,  committed  in  an 
affray,  shows  that  there  was  an 
interval  of  from  half  a  minute  to 
two  minutes  for  deliberation,  while 
the  defendant  was  threatening  the 
fatal  act,  it  is  not  error  for  the 
judge,  in  charging  the  jury  upon 
the  question  whether  there  was 
sufficient  time  for  such  a  degree 
of  deliberation  and  premeditation 
as  would  constitute  the  crime,  to 
illustrate  a  minute  of  time  by  his 
watch.  Id, 

16.  Jury  —  Attendance  at  Church 
During  Trial,  The  fact  that, 
during  a  trial  for  murder,  the 
jury,  in  charge  of  officers,  attended 
church,  where  the  sermon  waa 
upon  the  prevalence  of  crime,  is 
insufficient  to  justify  a  new  trial, 
when  it  is  shown  that  the  officers, 
as  soon  as  they  discovered  that 
anything  might  be  said  which 
could  prejudice  the  jury,  at  once 
left  the  church  with  them,  and 
that  the  trial  judge  thereupon 
stated  to  the  jury,  and.  at  the  close 
of  the  trial,  charged  them,  that  no 
opinion  uttered  by  the  preacher 
should  have  the  slightest  weight 
upon  their  minds  in  forming  their 
verdict.  Id, 

17.  Indictment  for  Murder  in  First 
Degree — Common-law  Count.  In 
an  indictment  for  murder  in  the 
first  degree,  a  common-law  count. 
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stilting  the  facts  constituting  the 
crime  and  charging  the  kilUng  to 
have  been  done  by  the  defendant 
willfully,  wrongfully,  unlaw- 
fully, feloniously  and  with  malice 
aforethought,  is  valid  as  a  count 
for  murder  in  the  first  degree.   Id. 

18.  Murdei' —  Motive.  Where  the 
evidence,  on  a  trial  for  murder  in 
the  first  degree,  shows  that  the 
fatal  act  was  committed  willfully 
by  the  defendant,  the  nHture  of 
his  motive  is  unimportant.  People 
V.  Scott.  40 

19.  Appeal  —  Rulings  on  JEj-amina- 
tioa  of  Jurors.  Exceptions  to  rul- 
ings made  during  the  examination 
of  proposed  jurors,  on  a  criminal 
trial,  present  no  question  for  re- 
view on  appeal,  where  no  juror 
sat  whose  competency  was  ques- 
tioned, and  the  defendant's  per- 
emptory challenges  were  not  ex- 
hausted when  the  jury  box  was 
filled.  Id. 

20.  Evidence  of  Preparation  to  Com- 
mit Homicide.  On  the  trial  of  a 
charge  of  murder  in  the  first  de- 
gree, evidence  of  the  pawning,  by 
the  defendant,  of  the  weapon  with 
which  he  afterwards  committed 
the  homicide,  and  of  the  pawning 
of  other  property  to  raise  money 
with  which  to  redeem  the  weapon, 
and  of  the  redemption  of  the 
weapon  shortly  before  the  homi- 
cide, is  competent  and  material  as 
tending  to  show  preparation,  and 
so  bearhig  upon  the  question  of  de- 
liberation and  premeditation.     Id. 

21.  Killing  of  Wife  by  Jlashand^ 
Etidence  as  to  Paramour.  When 
a  husband  is  charged  with  the 
murder  of  his  wife,  it  is  compe- 
tent to  show  his  relations  with  a 
paramour,  as  tending  to  prove  the 
absence  of  affection  for  the  de- 
ceased and  to  establish  a  motive 
for  the  deed.  Id. 

22.  Appeal  —  Non  appearance  of 
Counsel.  When  counsel  for  the 
defendant  have  taken  an  appeal 
from  a  judgment  of  death,  they 
should  present  the  same  to  the 
court  for  consideration,  and  not 
leave  to  the  court  the  examina- 
tion of  the  record  without  any 
appearance  or  brief  on  behalf  of 
the  defendant.  Id. 


28.  Seduction^  Age  of  Consent.  The 
limitation  on  the  age  of  consent, 
fixed  by  the  statute  defining  rape 
(Penal  Code,  S  278,  subd.  5),  does 
not  apply  to  the  crime  of  seduc- 
tion under  promise  of  marriage 
(Penal  Code,  §  284),  but  the  consent 
essential  to  that  crime  may  be 
given  by,  and  the  crime  committed 
against,  a  female  of  any  age,  who, 
in  the  judgment  of*  the  jury, 
guided  by  evidence  showing  in- 
telligence and  ability  to  distin- 
guish right  from  wrong,  possessed 
the  capacity  to  consent.  Pe&pU  v. 
Kelson.  90 

24.  Seduction  Confined  to  First  Illicit 
Act.  A  woman  can  be  seduced 
but  once,  under  the  statute  defin- 
ing seduction  under  promise  of 
marriage  ;  and  the  first  voluntary 
act  of  sexual  intercourse  on  her 
part,  after  she  is  able  to  understand 
its  nature  and  comprehend  its 
enormity,  is  the  only  one  in  which 
she  can  partici pate  as  a  victim.   Id. 

25.  Chaste  Character.  The  term 
*'  chaste  character,"  as  used  in  the 
statute  making  it  an  offense  to 
seduce,  under  promise  of  mar- 
riage, •*  an  unmarried  female  of 
previous  chaste  character."  does 
not  mean  reputation  for  chastity, 
but  means  actual  personal  virtue, 
as  a  moral  and  physical  fact.     Id. 

26.  Indictment  —  Statute  of  Limita- 
tions. AVhere  illicit  intercourse 
between  the  prosecutrix  and  tbe 
defendant  in  a  cliarge  of  seduction 
under  promise  of  marriage  began 
more  than  two  years  before  the 
finding  of  the  indictment,  but 
when  she  was  of  sufiicient  age  and 
CAp:icity  to  understand  the  nature 
of  the  act,  the  two  years*  Statute 
of  Limitations  (Penal  Code,  §  285) 
and  the  requirement  of  **  previous 
chaste  character  "  are  not  avoided 
by  the  fact  that  at  the  time  of  the 
fiist  intercourse  the  prosecutrix 
was  under  sixteen  years  of  age 
(when  that  was  the  age  of  consent 
mentioned  in  the  statute  defining 
rape),  so  as  to  sustain  an  indict- 
ment based  upon  intercourse  had 
after  she  became  sixteen  years  of 
age  and  within  two  years  of  the 
finding  of  the  indictment.         Id, 

27.  *' Beasonable    Doubt''    Defined. 
A  reasonable  doubt  is  not  a  mere 
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whim,  guess  or  surmise,  nor  is  it 
ft  mere  subterfuge  to  which  resort 
may  be  had  in  order  to  avoid 
doing  a  disagreeable  thing,  but 
it  is  such  a  doubt  as  reasonable 
men  may  entertain,  after  a  careful 
and  honest  review  and  considera- 
tion of  the  evidence;  it  must  be 
founded  in  reason,  and  must  sur- 
vive the  test  of  rejisoning  or  the 
mental  process  of  a  rea  sou  able  ex- 
amination.   People  V.  Barker.   Ill 

28.  Murdei*  —  Period  of  Delibera Hon. 
There  is  no  hard  and  fast  rule  as 
to  the  time  necessary  for  a  de- 
fendant to  deliberate,  premeditate 
and  form  the  design  to  kill,  re- 
quired to  constitute  the  crime  of 
murder  in  the  first  degree  ;  but  it 
is  always  a  question  for  the  jury 
in  the  light  of  the  facts.  People 
V.  Conroy.  174 

29.  Appeal — Beviexc  of  Capital  Case. 
The  Court  of  Appeals  will  not 
disturb  a  verdict  of  murder  in  the 
first  degree,  reached  upon  con- 
flicting evidence,  unless  its  exami- 
nation of  the  record  induces  the 
coQviction  that  injustice  has  been 
done,  or  errors  committed  which 
have  prejudiced  the  substantial 
rights  of  the  accused.  Id. 

30.  Contradiction  of  Witney  — 
Charge  to  Jury.  On  a  trial  for 
murder,  the  defendant,  having 
called  one  of  the  grand  jurors  as  a 
witness,  who  gave  evidence  con- 
tradicting one  of  the  People's  wit- 
nesses, requested  the  court  to 
charge  the  jury  that  if  they  be- 
lieved the  testimony  of  the  grand 
juror  they  must  entirely  disre- 
gard the  testimony  of  the  con- 
tradicted witness.  '  The  court  re- 
fused the  request,  and  told  the 
jury  that  they  were  to  judge  of 
the  testimony  of  the  contradicted 
witness  in  the  light  of  all  the  tes- 
timony that  surrounded  her  evi- 
dence or  that  was  in  the  case. 
Held,  no  error.  Id. 

81.  Evidence —  Conclusion  of  Wit- 
n£S8.  A  constable  testified  as  a 
witness  for  the  People,  that  the 
defendant  shut  the  door  of  the 
room  in  which  the  homicide  oc- 
curred "on  me," and  the  defend- 
ant's counsel  moved  to  strike  out  j 
the    wortis   "on    me,"  as  a  con- 1 


elusion,  other  persons  beine  pres* 
ent.  The  motion  was  denied. 
Held,  that  the  ruling  was  correct. 

Id. 

32.  Defendant  as  Witness  in  Ma  Own 
BehaJf.  When  the  defendant  in  a 
criminal  action  becomes  a  witness 
in  his  own  behalf,  he  subjects  him- 
self to  a  searching  cross-examina- 
tion and  assumes  the  peni  of  the 
district  attorney  being  permitted 
a  wide  range  as  to  the  topics  of 
inquiry.  Id, 

33.  Trial  for  Murder  of  Wife  —  Cross- 
examination  of  Defendant  On  a 
trial  for  wife  murder,  the  distri'jt 
attorney  had  present  in  court  two 
women  of  apparently  ill-repute> 
and  while  cross-examining  the  de- 
fendant as  to  his  life  and  conduct, 
caused  the  women  to  rise,  and 
asked  the  defendant,  as  to  one  of 
them,  if  he  boarded  with  her  and 
recognized  her,  and,  as  to  the 
other,  whether  he  had  visited  her 
in  a  house  of  ill-fame.  Held,  that, 
while  these  incidents  did  not  con- 
stitute legal  error  under  the  pecul- 
iar circumstances  of  the  case,  the 
practice  was  not  one  to  be  en- 
couraged. Id^ 

34.  Mental  In'esponaibility.  It  is 
not  every  weak  or  disordered 
mind  that  is  excused  from  the 
consequences  of  crime,  but  only 
those  who,  at  the  time  of  commit- 
ting the  criminal  act,  were  labor- 
ing under  such  a  defect  of  reason 
as  either  not  to  know  the  nature 
and  quality  of  the  act  they  were 
doing  or  not  to  know  that  the  act; 
was   wrong.     People    v.   Burgestt, 

561 

35.  Murder — Epilep»y  as  a  Defense. 
The  evidence  on  the  trial  of  an 
indictment  for  murder  in  the  first 
degree,  in  whicu  the  defense  of 
mental  irresponsibility  arising 
from  epilepsy  was  interposed, 
field  to  justify  the  verdict  of 
guilty.  Id. 

36.  Trial  Ju  ry  —  Method  of  Summon- 
ing by  Sheriff.  While  the  sum- 
moning of  a  trial  jury  by  the 
sheritf,  by  mailing  to  each  person 
drawn  a  written  notice  to  attend 
the  designated  term  of  court,  in- 
closing a  card  to  be  signed  and 
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returned,  admitting  service  of  the 
notice,  is  not  a  compliance  with 
the  requirement  of  the  statute 
(Code  Civ.  Pi-o.  §  1048),  it  is  not 
**to  the  prejudice  of  the  defend- 
ant," and,  hence,  does  not  furnish 
ground  for  challenge  to  the  panel 
m  a  criminal  case  (Code  Cr.  Pro. 
^  362),  when  all  the  persons  drawn, 
who  are  qualified  to  sit,  personally 
appear  in  court  at  the  time  ap- 
pointed. Id. 

87.  Instigation  of  Criminal  Act.     A 


t 


ance.  procures  the  commission  of 
a  crime  is  equally  as  responsible 
as  the  actor,  and  that  he  may,  for 
some  reason,  have  been  incapable 
of  committing  it  himself,  is  not 
controlling  or  even  material  where 
it  is  shown  thr.t  he  advised  or  pro- 
cured its  commission.  People  v. 
Feckens.  576 

88.  Conspiracy.  When  it  is  alleged  in 
the  indictment  that  persons  have 
conspired  together  to  commit  an 
offense,  and  the  proof  tends  to  es- 
tablish the  existence  of  the  con- 
spiracy, the  acts  and  declarations 
of  each  of  the  conspiratore  are 
binding  upon  and  to  be  regarded 
as  the  acts  of  the  others,  and  the 
question  of  their  guilt  becomes 
one  of  fact  to  be  determined  by 
a  jury.  Id. 

89.  Procurement  of  Crime  —  Penal 
Code,  §  29.  The  effect  of  the  pro- 
vision that  a  person  who  advise«» 
or  procures  the  commission  of  a 
crime  may  be  indicted  therefor, 
although  he  was  absent  when  it 
was  committed  (Penal  Code,  §  29), 
is  to  permit  the  pleader  to  allege 
an  act  as  the  act  of  the  defendant 
when  he  has  procured  it  to  be  per- 
formed by  another;  and  while  it  is 
not  necessary  to  allege  the  fa(!ts 
showing  that  the  crime  was  com- 
mitted through  the  agency  of 
another,  they  may  be  alleged,  and 
when  charged  are  equivalent  to 
an  allegation  that  the  act  was  that 
of  the  defendant.  Id. 

40.  Obtaining  Property  by  False  Pre- 
tenses —  Conspiracy  —  Indictment 
against  One  Confederate.  When 
an  indictment  for  larceny,  based 
upon  the  obtaining  of  a  deed  and 
title  to  land  by  the  defendant  and 


confederates  by  false  pretenses, 
alleges  that  certain  of  the  defend- 
ant's confederates,  after  having 
conspired  together  with  him  for 
the  general  purpose  of  cheating 
and  defrauding  the  complainant 
and  others  of  their  pro|>erty  by 
means  of  fraudulent  dealings  in 
real  estate,  made  false  and  fraudu- 
lent representations  to  the  com- 
plainant, which  were  material  and 
constituted  a  part  of  the  scheme 
which  led  up  to  and  formed  an 
element  of  the  crime  charged,  it  in 
effect  alleges  that  such  representa- 
tions were  the  act  of  the  defendant. 

Id, 

41.  Crinu  Committed  Partly  in  One 
County,  Partly  in  Another  — Ju  n's- 
diction —CiHle  Cr.  Pro.  §  134.  If 
an  indictment  for  larceny,  in  ob- 
taining a  deed  and  title  by  false 
pretenses,  through  fraudulent  acts 
and  representations  of  the  defend- 
ant's confederates  so  pleaded  as  to 
render  the  defendant  liable  there- 
for, alleges,  and  it  is  proved  on 
the  trial,  tliat  the  fraudulent  acts 
and  representations  which  induced 
the  complainant  to  make  the  deed 
of  his  property  and  send  it  to 
another  county  to  be  delivered, 
and  where  it  was  delivered,  to  one 
of  the  defendant's  confederates, 
were  committed  and  made  in  the 
county  in  which  the  indictment 
was  found  and  trial  had,  and  it  is 
also  alleged  and  proved  that  the 
offense  was  consummated  by  re- 
cording certain  c:mveyances  in 
that  county,  the  case  is"  properly 
triable  there  as  a  county  in  which 
the  crime  was  partly  committed. 
(Code  Cr.  Pro.  §  134.)  Id. 

42.  Setting  out  Deed.  An  indict- 
ment for  larceny,  in  obtaining  a 
deed  by  false  pretenses,  sufB- 
ciently  sets  out  the  deed  when  it 
contams  a  description  of  the  prem- 
ises, a  statement  of  the  considera- 
tion, the  names  of  the  grantor  and 
grantee,  and  the  value  of  the  deed. 

Id. 

43.  Allegation  of  Value.  In  an  in- 
dictment for  larcenv  of  a  deed,  the 
charge  that  the  cfefendant  felo- 
niously obtained  and  stole  '*  the 
deed  aforesaid  and  the  title  to  the 
land  and  premises"  of  the  com- 
plainant, •'  which  was  of  the  value 
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of  fifteen  hundred  dollars,"  is  to 
be  deemed  an  allegation  of  the 
value  of  the  deed.  Id. 

44.  Fraud  —  Statements  of  Fact,  as 
JHstinguisfied  from  Expi'emom  of 
Opinion.  W  hen ,  under  an  i  nd  ict- 
ment  for  obtaining  property  by 
false  and  fraudulent  pretenses, 
the  representations  charged  and 
proved  to  have  been  made  by  the 
defendant  and  his  confederates 
consist  of  positive  assertions  of 
existing  facts  as  to  value  and 
quality,  which  were  false,  and 
known  by  the  persons  making 
them  to  be  false,  and  were  in- 
tended to  deceive  the  complainant 
hy  inducing  a  reliance  upon  them 
without  investigation  as  to  their 
truthfulness,  they  constitute  affir- 
mations of  fact  creating  a  lia- 
bility for  f'aud,  and  not  mere  ex- 
pressions of  opinion.  Id. 

45.  Evidence  —  Motive  and  Intent  — 
Proof  of  Other  Transactions.  On 
the  trial  of  an  indictment  for  ob- 
taining property  by  false  pre- 
tenses, transactions  of  the  defend- 
ant and  his  confederates  with 
other  parties,  which  tend  to  show 
a  fraudulent  scheme  to  obtain 
property  by  devices  similar  to 
those  practiced  upon  the  com- 
plainant, are  admissible  to  estab- 
lish motive  and  intent,  provided 
the  dealings  are  sufficiently  con- 
nected in  point  of  time  and  charac- 
ter to  authorize  an  inference  that 
the  transaction  was  in  pursuance 
of  the  same  general  purpose.    Id. 

46.  Proof  of  Conspiracy.  A  con- 
spiracy may  be  proved  by  circum- 
stantial evidence;  and  parties 
performing  disconnected  acts,  con- 
tributing to  the  same  general 
result,  may,  bv  the  proof  of  cir- 
cumstances ani  their  general  con- 
nection with  each  other,  be  satis- 
factorily shown  to  be  confederates 
in  the  commission  of  an  offense. 

Id. 

47.  Evidence  of  Otlier  Transactions. 
Evidence  of  other  tmnsactions. 
otherwise  material  and  relevant,  is 
not  inadmissible  merely  because 
it  tends  to  prove  another  crime.  Id. 

48.  Declarations  of  (Jonfederate . 
When    several    persons    are    en- 

90 


gaged  together  in  the  furtherance 
of  a  common  illegal  design,  dec- 
larations of  one  confederate,  which 
are  not  narratives  of  a  nast  trans- 
action but  are  made  during  the 
continuance  of  the  conspiracy  and 
with  reference  to,  and  as  part  of 
the  general  scheme,  are  competent 
evidence  against  the  others,     /d. 

8ee  Constitutional  Law,  3. 
Husband  and  Wife,  5. 


CURRENCY. 
See  Vendor  and  Purchaser,  2. 

DAMAGES. 
See  Limitation  of  Action,  9. 

DEBTOR  AND  CREDITOR. 

1.  Death  of  Diftrulant  Debtor  Pend- 
ing Creditor's  Action  —  Failure  to 
Bring  in  Personal  Jiepresentative, 
When,  pending  a  creditor's  action 
to  set  aside,  for  fraud,  a  general 
assignment  in  trust  for  the  benefit 
of  creditors  and  certain  specific 
absolute  transfers,  the  defendant 
assignor  and  vendor  dies,  the 
action  cannot  legall}^  proceed  to 
judgment  without  bringing  in  his 
personal  representative  as  a  party; 
and  this  is  not  accomplished  by 
the  service  of  a  supplemental 
complaint  alleging  the  death  of 
the  defendant  assignor  and  vendor 
and  the  appointment  of  the  de- 
fendant vendee  as  his  executor, 
without  further  proceedings  mak- 
ing the  defendant  vendee  a  party 
in  his  representative  capacity. 
I\?'st  Nat.  Dk.  of  A.  v.  Sliuler.  163 

2.  Equitable  Lien.  It  seems,  that  in 
a  creditor's  action,  brought  after 
return  of  execution  unsatisfied, 
the  plaintiff  acquires  no  equita- 
ble lieu  upon  the  tangible  assets 
of  the  judgment  debtor  subject 
to  execution,  as  against  the  execu- 
tor and  creditors  of  the  estate  of 
the  debtor  who  has  died  pending 
the  a<iion  and  before  the  appoint- 
ment of  a  receiver.  Id, 

3.  Applica lion  of  Proceeds  of  Judicial 
Sale    on    General    Indebtedness  — 
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SecuHtied  Pledged  for  Specific  Debt 
—  Right  of  Heceiter  in  Supplemen- 
tary I^oceedings  for  Oilier  Credit- 
ors to  Balance  of  Securities.  If  r 
creditor  holding  personal  property 
assigned  to  him  by  the  debtor  ns 
collateral  security  for  a  specific 
debt  and  not  for  his  general  in- 
debtedness, forecloses  a  real  estate 
mortgage  executed  by  the  deotor 
to  secure  all  his  debts  to  such 
cretlitor,  and  obtains  a  sale  and 
judgment  for  deficiency,  the  pro- 
ce(Hls  of  the  foreclosure  sale  must, 
in  the  absence  of  directions  in  the 
mortgage,  be  a])i)lied  pro  rata 
upon  all  the  debts  between  the 
parties;  and  if,  after  such  pro  rata 
application,  there  is  a  deficiency, 
and  the  creditor  satisfies  the  spe- 
cific debt  out  of  the  personal  prop- 
erty specifically  assigned  as  col- 
lateral security  therefor,  he  is  not 
entitled  to  retain  the  balance  of 
such  personal  property  for  appli- 
cation upon  his  other  debts,  as 
against  a  receiver  appointed,  prior 
to  the  deficiency  judgment,  in 
proceedings  supplementary  to  exe- 
cutions upon  judgments  in  favor 
of  other  creditors  of  the  common 
debtor.  This  is  especially  so  when 
the  secured  creditor  has  "issued  no 
execution  upon  his  deficiency 
judgment,  or  taken  any  steps  to 
enforce  it  against  the  debtors  per- 
sonal propeftv  held  by  him.  Ann- 
strong  V.  MciAan.  490 

4.  Assignment  of  Claim  against 
United  States  —  Defeasible  Bill  of 
Sale.  If  a  contractor  with  the 
United  States  for  the  furnishing  of 
goods  to  the  government,  in  good 
faith  assigns  the  contract  and  all 
the  moneys  due  or  to  become  due 
thereon,  to  certain  of  his  creditors, 
to  secure  an  honest  debt  or  liabil- 
ity, and  surrenders  his  manufac- 
turing plant  to  them,  in  order  that 
they  may  fill  the  contract  and  reim- 
burse tliemselves  by  a  sale  of 
goods  to  be  manufactured  by 
them,  and  files  a  bill  of  sale  of  the 
property  transferred,  absolute  in 
form,  but  with  the  understanding 
that  in  case  their  debt  «nd  the 
claims  for  which  they  are  liable 
are  paid  the  property  shall  revert 
to  the  assignor,  the  assignment, 
although  it  can  be  disregarded 
by  the  government,  is  good  as 
between  the  parties  and  vests  the 


assignees,  as  against  the  contrac- 
tor or  any  of  his  other  creditors 
having  notice  of  the  assignment, 
with  the  right  to  future  paj-raents 
under  the  contract,  for  goods  pro- 
duced by  their  labor  and  cjipiUil, 
subsequent  to  and  not  allecttKi 
by  the  bill  of  sale,  and  delivered 
by  them  to  the  government.  In 
re  Hone.  52*3 

.  Receiver  in  Supplementary  Pro- 
ceedings —  Eironeoiis  Application 
of  Fund.  If  a  receiver  appointed 
in  proceedings  supplementary  to 
execution  against  the  assig^ior  of 
such  a  contract,  on  judgments  in 
favor  of  creditors  other  than 
those  to  whom  the  contract  had 
been  assigned,  receives,  after  no- 
tice of  the  assignment,  payment 
from  the  government  for  goods 
produced  by  the  assignees  of  the 
contract,  and  of  his  own  motion 
applies  it  upon  the  judgments 
under  which  he  was  appointe<l,  he 
may  be  compelled,  on  an  account- 
ing in  the  state  court  by  which 
he  was  appointed,  to  refund  the 
amount  to  the  assignees.  Id. 

.  Duty  and  Liability  of  Receirrr  in 
Sfipplementary  Proceedings.  It  is 
the  duty  of  a  receiver  in  supple- 
mentary proceedings,  when  other 
parties  than  the  creditors  he  rep- 
resents make  a  claim  upon  him  for 
the  fund  in  his  hands,  or  any  part 
of  it,  to  take  the  advice  and  di- 
rection of  the  court.  If  he  un- 
dertakes to  determine  for  liimself 
that  the  fund  belongs  to  the  cred- 
itors in  the  judgments  under  which 
he  is  appointed,  in  preference  to 
other  parties  who  claim  it  and  of 
whose  claims  he  lias  notice,  he 
makes  the  distribution  at  his  peril. 

Id. 

DECEDENTS    ESTATE. 

.  Memorandum  Made  by  Decedent 
as  Admission  of  Debt.  A  memo- 
randum made  by  a  detredent,  re- 
tained in  his  possession  and  found 
deposited  with  his  will;  directing* 
his  executors  to  pay  the  person 
named  therein  a  certain  sum,  fol- 
lowed by  the  words,  **I  owe  him 
that,"  but  not  stating  any  partic- 
ular consideration,  although  it 
has  no  legal  or  binding  force  either 
as  a  direction  or  as  an  obligation 
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is  competent  evidence  against  the 
decedent's  estate  in  favor  of  the 
person  named  therein,  as  an  ad- 
mission of  a  valid  debt  for  the 
sum  stated.  In  re  Gallayfier  v. 
Brewster,  864 

2.  Proof  of  Liability  of  Decedent. 
Where  the  person  named  in  such 
a  memomndum  makes  a  claim 
against  the  decedent's  estate  in 
the  sum  stated  tlierein.  for  serv- 
ices rendered  the  decedent,  which 
is  contested  and  the  oral  proof 
shows  the  rendition  of  services 
which  might  create  a  liability  on 
the  part  of  the  decedent  to*^  the 
claimant  if  so  intended  by  the 
parties,  but  fails  to  show  that  they 
were  rendered  at  the  request  of 
the  decedent  with  the  expectation 
of  compensation,  the  memomn- 
dum may.  in  the  absence  of  any 
other  explanation,  be  connected 
by  inference  with  the  services  and 
so  furnish  the  element  lacking  in 
the  oral  proof.  Id. 

See  Bills,  Notes  and  Checks,  2. 


DECEIT. 
See  Fraud,  2. 

DECLARATIONS. 
See  Evidence,  14. 

DEED. 
See  Ejectment,  2,  3,  5-7. 

DEFINITIONS. 

1.  "  Cliaste  Chnracter."  The  term 
"  chaste  character,"  as  used  in  the 
statute  making  it  an  offense  to 
seduce,  under  promise  of  mar- 
riage, "an  unmarried  female  of 
previous  chaste  character,"  docs 
not  mean  reputation  for  chastity, 
but  means  actual  peraonal  virtue, 
as  a  monil  and  physical  fact. 
People  V.  Nelson,  90 

2.  **  Reasonable  Doubt."  A  reason- 
able doubt  is  not  a  mere  whim, 
guess  or  surmise,  nor  is  it  a  mere 
subterfuge  to  which  resort  may  be 


had  in  order  to  avoid  doing  a  dis- 
agreeable thing,  but  it  is  such  a 
doubt  as  reasonable  men  may 
entertain,  after  a  careful  and 
honest  review  and  consideration 
of  the  evidence;  it  must  be  founded 
in  reason,  and  must  survive  the 
test  of  reasoning  or  the  menttil 
process  of  a  reasonable  examina- 
tion.    People  V.  Barker.  Ill 

3.  ''Testimony."  By  the  word  "  tes- 
timony," in  section  829  of  the 
Code  of  Civil  Procedure,  which 
prohibits  an  interested  survivor 
from  testifying  in  his  own  behalf 
as  to  a  personal  transaction  or 
communication  between  himself 
and  a  deceased  person,  except 
w^here  **  the  testimony  of  the  de- 
ceased person  is  given  in  evidence 
concerning  the  same  transaction 
or  communication,''  is  meant 
sworn  sUitements  of  the  deceased 
made  on  some  prior  occasion.  In 
re  Callistcr.  294 

4.  ''Illegal  Official  Acts."  The  au- 
thority conferred  by  the  Taxpay- 
ers' Act  upon  a  private  individual 
to  maintain  an  action  to  enjoin 
**  illegal  official  acts  "  extends  only 
to  acts  which,  if  performed,  would 
prmiuce  a  public  injury,  and  the 
remedy  for  which  by  m junction 
was  previously  available  to  the 
attorney-general  or  some  body  or 
officer  acting  on  behalf  of  the 
public.     Rogers  v.  (/Brien.       857 

5.  '*  Holding  a  Position."  The  words 
"holding  a  i)osition,"  in  the  stat- 
ute (L.  1896.  ch.  821)  which  for- 
bids the  summary  removal  of  a 
veteran  holding  a  position  in  the 
service  of  the  state  or  of  one  of  its 
politural  divisions,  mean  only  a 
lawful,  as  contrasted  with  a  de 
facto  title,  and  do  not  cover  a  ten- 
ure by  illegal  appointment.  Peo- 
ple  e.c  rel.  llannan  v.  Board  of 
Health.  513 

6.  "Incompetency.'*  The  word  "in- 
competency," »is  used  in  the  act  of 
1890  (Ch.  *821)  which  forbids  the 
removal  of  a  veteran  holding  a 
position  in  the  service  of  the  state 
or  of  one  of  its  political  divisions, 
"except  for  incompetency  or 
misconduct  shown,  after  a  hear- 
ing upon  due  notice,  upon  the 
charge  made,"  refera  to  the  capac- 
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ity  of  a  legally  appointed  incum- 
bent to  fill  the  place,  not  to  eligi- 
bility to  appointment,  and  hence 
does  not  entitle  a  defaHo  officer  to 
a  hearing  as  to  whether  he  had 
passed  the  required  civil  service 
examination.  Id. 

7.  *'  Operation.'*  The  use,  by  a 
street  surface  railroad  company, 
of  a  few  hundred  feet  of  the  in- 
tervening tracks  of  another  com- 
pany, to  form  a  connection  be- 
tween the  main  portions  of  its 
own  track,  over  which  to  run  its 
own  cars  and  transport  its  own 
passengers  as  part  of  a  continu- 
ous route,  is  an  "operation"  of 
its  road,  within  the  meaning  of 
the  provisions  of  the  Constitution 
(Art.  3,  §  18)  and  of  the  statute 
(liailroad  Law,  i$  91,  amd.  L.  1895, 
ch.  545),  which  forbid  the  opera- 
tion of  a  street  railroad  without 
the  prior  consent  of  the  local  au- 
thorities and  abutting  owners. 
Colonial  G.  Tr.  Co.  v.  Kingston 
C.  R.  R.  Go.  540 

^.  '*  Employees" — '*  Wages.**  It  seems, 
that  bookkeepers  or  persons  em- 
ployed to  make  sales  of  merchan- 
dise, or  of  property  manufactured 
by  the  corporation,  are  "em- 
ployees" within  the  meaning  of 
Laws  of  1885,  chapter  376,  and 
that  their  compensation  earned  is 
*'  wages,"  whether  such  persons 
are  employed  by  the  day,  month 
or  year,  and  whether  the  compen- 
sation is  denominated  "  salary  "  or 
"wages"  in  the  contract  of  em- 
ployment. Palmer  v.  Van.Sant- 
ixwrd.  612 

DELIBERATION. 

See  Crimes,  14,  15,  28. 


DEPUTY. 
See  Sheriffs. 

DISPUTED  CLAIMS. 
See  Corporations,  3. 

DROWNING. 
See  Insurance,  1. 


DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  1,  2. 

DURESS. 
See  Tax,  12. 

EJECTMENT. 

1.  Determination  of  Equitable  Issues 
by  Court  on  Consent  — Setting  Aside 
Inconsistent  Verdict  —  Provision  as 
to  New  Trial.  Where,  upon  the 
trial  of  an  action  of  ejectment, 
after  the  denial  of  a  motion  by 
plaintiff  for  a  general  verdict  in 
his  favor,  he  requests  the  submis- 
sion to  the  jury  of  a  particular 
question  only,  at  the  same  time 
asking,  with  the  concurrence  of 
the  defendant,  that  all  other  issues, 
being  equitable,  be  reserved  for 
decision  by  the  court,  and  the  re- 
quest is  granted  and  the  Jury  ren- 
ders a  verdict  in  plaintiff's  favor, 
the  granting  of  an  order  setting 
aside  such  verdict  as  against  evi- 
dence and  refusing  a  new  trial  un- 
less the  judgment  rendered  shall 
be  set  aside  on  appeal  or  other- 
wise is  permissible  when  the  court, 
upon  determining  the  issues  re- 
served, rend  ere  a  decision  in  favor 
of  the  defendant  on  finding^  incon- 
sistent with  the  verdict.  l>e  Forest 
V.  Walters.  229 

2.  Drfenses  to  Ejectment  —  Removal 
of  Cloud  on  Title  —  Statute  of 
Limitations.  An  action  of  ej#*cv- 
ment  based  upon  a  deed  which  is 
the  result  of  a  mistake,  is  subject 
to  a  defense  either  to  correct  the 
deed,  or,  when  the  invalidity  of 
the  deed  does  not  appear  upon  its 
face,  to  set  it  aside  as  a  cloud  upon 
title  so  far  as  it  relates  to  land  not 
sold  or  intended  to  be  included  in 
the  description;  and  the  latter  de- 
fense, when  set  up  as  a  counter- 
claim by  appropriate  allegations^ 
is  continuous  so  long  as  the  occa- 
sion remains  for  the  exercise  of 
the  power  of  a  court,  of  equity 
to  remove  the  cloud,  and,  hence,  is 
not  affected  by  the  Statute  of 
Limitations.  Id. 

3.  Reformation  of  Plaintiffs  Deed- 
Statute  of  LimitcUions.     Win  ere. 
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in  an  action  of  ejectment,  the  plain- 
tiff attempts  to  assert  title  through 
a  deed  alleged  by  the  defendant  to 
be  inoperative  by  reason  of  a  mis- 
take in  describing  the  land  con- 
veyed, and  the  latter  sets  up  this 
fact  as  a  defense  and  as  the  basis 
of  a  demand  for  the  reformation  of 
the  defective  deed,  and  it  does  not 
appear  when  the  defendant  first 
learned  of  the  alleged  mistake,  the 
Statute  of  Limitations  has  no* ap- 
plication to  such  defense.  Id. 

4.  Denial  of  Landlord: %  Title  hy  Ten- 
ant. The  rule  that  estops  the  ten- 
ant from  denying  the  landlord's 
title  does  not  apply  to  the  defend- 
ant in  an  action  of  ejectment  who 
went  into  possession  under  a  lease 
from  the  plaintiff's  predecessor, 
supposing  that  the  latter  owned 
the  demised  premises  and  had  the 
right  to  lease,  but  on  subsequently 
ascertaining  that  such  was  not  the 
fact,  abandoned  that  possession 
and  attonied  to  the  true  owner. 

Id. 

5.  Befamnation  of  Plmntiff's  Deed. 
Where  the  description  in  the  deed 
relied  upon  by  the  plaintiff  in 
ejectment,  unaided  by  extraneous 
proof,  gives  color  to  his  claim  to 
the  locu8  in  qno^  whether  the  deed 
actually  covers  it  or  not,  equity 
has  jurisdiction  to  quiet  the  title 
by  a  reformation  of  the  deed  in 
accordance  with  the  facts,  in  the 
ejectment  action.  Id. 

8.  Title  by  Shenff's  Deed— Bona 
Fide  ParcluiHer  —  Notice  In  an 
action  of  ejectment  to  enforce  a 
title  based  upon  a  sheriffs  deed 
given  on  an  execution  sale  under 
a  judgment  by  default  subse- 
quently vacatecf,  an  attack  by  the 
defendant  upon  such  record  title, 
on  the  ground  that  the  sheriff's 
grantee  was  not  a  bona  fide  pur- 
chaser, may  be  established  by 
showing  knowledge  by  the  plain- 
tiff in  ejectment  of  the  facts  and 
proceedings  leading  up  to  the  de- 
fault j  udgment,  where  such  a  com- 
munity of  interest  and  action  is 
shown  to  have  existed  between 
the  sheriff's  grantee,  the  plaintiff 
in  the  default  judgment  and  the 
plaintiff  in  ejectment  as  to  render 
the  sheriff's  grantee  chargeable 
with  notice  of  such  facts  and  pro- 


ceeding —  as,  where  they  were, 
respectively,  a  mother  and  her 
unmarried  daughter  and  son,  who 
all  lived  together  and  held  their 
property  in  common.  Cottle  v. 
Simon.  408- 

7.  Evidence.  When,  in  an  action  of 
ejectment  to  enforce  a  title  based 
upon  a  sheriff's  deed  given  on  an 
execution  sale  upon  a  judgment 
by  default  subsequently  vacated, 
the  defendant  has  given  proof 
tending  to  show  that  the  execu- 
tion plaintiff,  the  sheriff's  grantee, 
and  the  plaintiff  in  ejectment  held 
all  their  property  in  common,  as 
bearing  upon  the  standing  of  the 
sheriff's  grantee  as  a  bona  fide  pur- 
chaser, it  is  competent  for  the 
plaintiff  in  ejectment  to  show  that 
the  property  involved  in  the  action 
in  which  the  execution  sale  was- 
had  belonged  to  the  plaintiff  in  that 
action  separately,  and  that  such 
plaintiff  was  the  sole  owner  of  the 
judgment  entered  by  default,  and 
that  neither  the  sheriff's  grantee 
nor  the  plaintiff  in  ejectment  had 
any  interest  therein.  Id. 

See  Limitation  op  Action,  5. 


ELECTION. 
See  Remedies,  2. 

ELECTRIC  STREET  RAILROAD. 

See  Negligence,  1,  2. 

ELEVATORS. 
See  Negligence,  5-8. 

EMPLOYEES. 
See  Corporations,  11-14. 

EPILEPSY. 
See  Crimes,  35. 


EQUITY. 

1.  Injunction.    Equity  will  not  lend 
its  aid  by  injunctioc  to  protect  a 
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trespasser  in  the  possession  of 
realty  belonging  to  a  municipal- 
ity, a":ainst  eviction  by  a  munici- 
pal department  invested  with 
large  authority  over  municipal 
property  and  assuming  to  act  in 
the  interest  of  the  municipality, 
merely  l)ecause  the  proposed  ac- 
tion of  the  department  is  be^'ond 
its  authority,  but  will  leave  the 
occupant  to  his  remedy,  if  any,  in 
an  ac^tion  for  damages  in  case  he 
is    evicted.     Rogers    v.     O'Brien. 

35T 

2.  Ei'reiver  in  Supplementary  Pro- 
ceedings. A  receiver  appointed 
in  proceedings  supplemenUiry  to 
execution  can  maintain  an  action 
in  equity  to  compel  a  person  to 
account  as  to  funds  and  securities 
to  which  the  receiver  has  acquired 
title,  and  to  pay  and  deliver  them 
to-  him.     Armstrong  v.    McLean. 

490 
See  Ejectment,  1. 

EQUITABLE  LIEN. 
See  Debtor  and  Creditor,  2. 

EVIDENCE. 

1.  Preelumon  of  Testimony  as  to  Per- 
sonal CoinmunicAtlion  with  Dece- 
dent —  Code  Cir.  Pro.  S  829.  In  a 
proceeding  before  a  surrogate  for 
the  settlement  of  an  executor's 
account,  the  executor  is  pre- 
cluded, by  force  of  section  829  of 
the  Code  of  Civil  Procedure,  from 
testifying  to  conversations  with 
the  testator  concerning  the  basis 
of  the  claim  of  a  third  person 
against  the  esUite,  which  had  been 
paid  by  the  executor  and  for 
which  he  is  seeking  to  be  allowed 
credit  as  against  contesting  re- 
siduary legatees.  In  re  Smitft,   124 

2.  Conditional  Belitery  of  Promis- 
sory Note.  As  between  the  orig- 
inal parties  to  a  promissory  note, 
and  others  having  notice,  a  condi- 
tional delivery,  as  well  as  want  of 
consideration,  may  be  shown;  and 
parol  evidence  that  the  delivery 
was  conditional  and  of  the  terms 
of  the  condition  is  not  open  to  the 
objection  of  varying  or  contra- 
dicting the  written  contract.  Ilig- 
gins  V,  Bidgway.  130 


3.  Conclusion  of  Witness.  A  con- 
stable testified  as  a  witness  for  the 
People,  that  the  defendant  shut 
the  door  of  the  room  in  which  the 
homicide  occurred  ''  on  me,"  and 
the  defendant's  counsel  moved  to 
strike  out  the  words  "  on  me,"  as 
a  conclusion,  other  persons  being 
present.  The  motion  was  denied. 
Held,  that  the  ruling  was  correct. 
People  v.  Convoy.  174 

4.  Defendant  as  Witness  in  his  Own 
Bthalf.  When  the  defendant  in  a 
criminal  action  becomes  a  witness 
in  his  own  behalf,  he  subjects 
himself  to  a  searching  cross-ex- 
amination and  assumes  the  peril  of 
the  district  attorney  being  per- 
mitted a  wide  range  as  to  the 
topics  of  inquiry.  Id. 

5.  Testim^ony  of  Deceased  Person  — 
Cnle  Cir.  Pro.  %  829.  By  the 
word  *•  testimony,"  in  section  829 
of  the  Code  of  "Civil  Procedure, 
which  prohibits  an  interested  sur- 
vivor from  testifying  in  his  own 
behalf  as  to  a  personal  transac- 
tion  or  communication  between 
himself  and.  a  deceased  person, 
except  where  ''the  testimony  of 
the  deceased  person  is  given  in 
evidence  concerning  the  same 
transaction  or  communication,"  is 
meant  sworn  statements  of  the 
deceased  made?  on  some  prior  oc- 
casion.    In  re  Callister.  294 

6.  Promissory  Note  of  Deceased  Per- 
son. It  is  not  intended  bv  section 
829  of  the  Code  of  Civil  Procedure 
that  when  a  promissory  note  or 
other  instrument  executed  by  a 
deceased  person  is  read  in  evi- 
dence by  those  who  represent  him. 
the  living  party  to  the  document 
Cim  testify  tu  whatever  was  said 
and  done  when  it  was  executed. 
Huch  a  document  may  be  "evi- 
dence," but  it  is  not  "  testimony." 

Id. 

1.  Personal  TransacMon  with  De- 
ceased Person  —  Code  Cir.  Pro. 
§  829.  By  force  of  section  829  of 
the  Code  of  Civil  Procedure,  where 
an  executor,  who  is  a  plaintiff, 
testifies  in  his  own  behalf  to  a 
personal  transaction  between  the 
deceased  person  and  the  defend* 
ant,  the  defendant  becomes  a  com- 
petent wntness  in  hi^  own  behalf 
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with  respect  to  the  same  transac- 
tion, but  not  other  or  different 
transactions.  Bogers  v.  Bogers.  843 

8.  Opinion  of  Witness.  After  a  sur- 
veyor has  found  and  testified  to 
what  he  deems  to  be  the  boundary 
line  between  two  lots,  from  deeds 
and  from  indications  on  the  hind, 
and  has  indicated  the  result  of  his 
work  upon  a  map,  it  is  not  reversi- 
ble error  to  permit  him  to  add  that, 
in  his  judgment,  the  work  was 
right.     La  Rue  Y   Smith.  428 

9.  Non-expert  Witness,  A  non- ex- 
pert witness  may  testify  that  a 
substance  seen  by  him  was  fresh 
blood.     People  v.  Burgess,         561 

10.  Non- Prejudicial  Incomfjetent 
Ecidence.  The  admission  of  in- 
competent evidence  does  not 
furnish  a  ground  for  the  reversal 
of  a  judgment  of  death,  when  it 
is  apparent  that  no  harm  resulted 
to  the  defendant  by  reason  thereof. 

Id. 

11.  Motive  and  Intent  —  Proof  of 
Other  Transactions.  On  the  trial 
of  an  indictment  for  obtaining 
property  by  false  pretenses,  trans- 
actions of  the  defendant  and  his 
confederates  with  other  parties, 
which  tend  to  show  a  fraudulent 
scheme  to  obtain  property  by 
devices  simihir  to  those  practiced 
upon  the  complainant,  are  admis- 
sible  to  establish  motive  and  in- 
tent, provided  the  dealings  are 
sufficiently  connected  in  point  of 
time  and  character  to  authorize  an 
inference  that  tne  transaction  was 
in  pursuance  of  the  same  general 
purpose.     People  v.  Peckens.     576 

12.  Proof  of  Conspiracy.  A  con- 
spiracy may  be  proveil  by  circum- 
stantial evidence;  and  parties  per- 
forming disconnected  acts  con- 
tributing to  the  same  general  re- 
sult, may  by  the  proof  of  circum- 
stances and  their  general  connec- 
tion with  each  other,  be  satisfac- 
torily shown  to  be  confederates  in 
the  commission  of  an  offense.    Id 

13.  Eridence  of  Other  Transactions. 
Evidence  of  other  transactions, 
otherwise  material  and  relevant,  is 
not  inadmissible  merely  because  it 
tends  to  prove  another  crime.  Id. 


14.  Declaraiions  of  Confeden'ate, 
When  several  persons  are  engaged 
together  in  the  furtherance  of  a 
common  illegal  design,  declara- 
tions of  one  confederate,  which 
are  not  narratives  of  a  past  trans- 
action but  are  made  during  the 
continuance  of  the  conspiracy  and 
with  reference  to,  and  as  part  of, 
the  general  scheme,  are  competent 
evidence  against  the  others.      Id, 

Bee  Civil  Service,  3,  5,  6. 
Crimes,  1,  3-4,  20,  21. 
Decedent^s  Est.\te,  1,  2. 
Ejectment,  7. 
Personal  Property. 


EXECUTION. 

See  Debtor  and  Creditor,  2, 3, 5, 6. 
Ejectment,  6,  7. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Settlement  of  Account —  Claim  of 
Executor  for  Personal  Services.  A 
finding  by  a  surrogate,  on  the 
judicial  settlement  of  the  account 
of  executors,  of  the  rendition  of 
personal  services  by  one  of  the 
executors  to  the  testatrix,  and 
fixing  their  value,  ?i£ld  to  be  sup- 
ported by  the  proofs  and  to  have 
justified  the  allowance  of  the  claim 
tor  the  services  as  a  charge  against 
the  estate  in  favor  of  the  executor. 
In  re  Smith.  124 

2.  Accounting  under  Code  Cir.  Pro, 
§  2606 — Statute  of  Limitations, 
A  proceeding  b}^  an  administrator 
de  1)0 nis  non,  as  such,  to  compel 
the  representative  of  his  deceased 
predecessor  to  account  in  Surro- 
gate's Court,  under  section  2606  of 
the  Code  of  Civil  Procedure,  Ib 
controlled  by  the  ten  years'  Statute 
of  Limitations  applicable  to  suits 
in  equity  ;  and  this  is  so,  notwith- 
standing the  f}icts  that  the  admin- 
istrator de  bonis  non  is  the  next  of 
kin  of  his  deceased  predecessor, 
and  that  such  a  proceeding  would 
be  controlled  and  barred  by  the 
six  years'  statute  if  instituted  by 
him  as  next  of  kin.    In  re  Bogers. 

816 
See  Decedent's  Estate,  1. 
Illegitimacy,  8. 
Parties,  1,2. 
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EXEMPTION. 
See  Tax,  9,  14. 

EXTERNAL  VIOLENCE. 
See  Insurance,  1. 

FALSE  PRETENSES. 
See  Crimes,  40. 

FALSE  REPRESENTATIONS. 
See  Fraud,  1. 

FEDERAL  SECURITIES. 
Se^  Tax,  1,  2. 

FINDINGS  OF  FACT. 

See  Appeal,  10,  13. 

Personal  Property. 

FIRE  DISTRICTS. 
See  Towns,  1-4. 

FORFEITURE. 
See  Constitutional  Law,  1. 


FRANCHISE. 

See  Corporations,  7. 
Railroads,  1. 


FRAUD. 

1.  Actionable  Fraud — Bepresenta- 
Hon  itit flout  Knoirledge.  Where  a 
party  represents  a  material  fact  to 
be  true  to  his  persona)  knowledge, 
as  distinguished  from  belief  or 
opinion,  when  he  does  not  know 
whether  it  is  true  or  not  and  it  is 
actually  untrue,  he  is  guilty  of 
falsehood,  even  if  he  believes  it  to 
be  true;  and  if  the  statement  is 
thus  made  with  the  intention  that 
it  shall  be  acted  upon  by  another, 
who  does  so  act  upon  it  to  his  in- 
jury, the  result  is  actionable  fraud. 
lla-clcock  V.  Osm^r.  604 


2.  General  Becammendation  of  Credit 
—  Action  for  Deceit.  A  written 
recommendation  of  credit,  ad- 
dressed simply  to  a  surname 
preceded  by  *'Mr.,''  and  stating 
as  a  fact  that  the  person  recom- 
mended is  solvent,  when  the 
writer  does  not  know  whether  the 
statement  is  true  and  it  is  actually 
false,  will  justify  any  man  of  such 
surname  in  acting  upon  the  recom- 
mendation, when  delivered  to  him 
with  the  apparent  authority  of  the 
writer,  in  the  absence  of  any  direc- 
tion from  the  latter  as  to"  which 
one  of  the  name  it  shall  be  given 
to;  and,  if  acted  upon  by  such 
person  to  his  injury,  it  will  sup- 
port an  action  for  deceit.  Id. 

See  Crimes,  44. 
Judgment,  1. 
Statute  of  Frauds. 

GAS  LIGHT  COMPANIES. 
See  Corporations,  6-10. 

GENERAL  ASSIGNMENT. 

See  Assignment  (for  Benefit  op 
Creditors). 
Personal  Property. 

GENERAL  TERM. 
See  Appeal,  10. 

GIFT. 

See  Constitutional  Law.  8. 
Will,  3. 

GOLD  CLAUSE. 
See  Vendor  and  Purchaser,  1-3^ 

HEARING. 

See  Civil  Service,  9. 

HIGHWAYS. 
See  Negligence,  4. 

HOMICIDE. 

See  Crimes,  7.  10,  12-18,  20-22,  2^- 
31,  33,  35. 
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HUSBAND  AND  WIFE. 

1.  Contract  far  Woman's  Services  — 
Effect  of  Mamage.  Where  an  at- 
torney employs  a  woman  as 
clerk  for  so  long  a  time  as  he 
practices  law,  payment  not  to  be 
made  until  ho  retires  from  prac- 
tice, and  the  parties  are  Subse- 
quently married,  the  contract  is 
merged ;  the  husband,  after  that 
event,  is  entitled  to  her  services 
and  she  cannot  recover  for  such 
as  are  rendered  during  the  period 
of  the  married  relation  —  except 
as  permitted  by  L.  1892,  ch.  5»4 ; 
L.  1896,  ch.  272.     In  re  CaUister. 

294 

2.  Married  Women's  Act  of  1848. 
Such  a  contract  is  not  "  property  " 
within  the  meaning  of  the  Mar- 
ried Women's  Act  of  1848  (Ch. 
200),  which  continues  the 
woman's  separate  property  after 
marriage;  and  that  act  does  not 
save  irom  extinguishment  by 
marriage  of  the  parties,  a  contract 
relating  solely  to  personal  services 
to  be  rendered  by  the  woman  for 
the  man,  for  a  consideration 
named.  Id. 

3.  Will  Executed  by  Married  Woman 
— Becooition.  A  will  executed  by 
a  married  woman  is  not  revoked 
by  her  subsequent  remarriage 
after  an  intervening  widowhood. 
In  re  McLarney,  416 

4.  Married  Women's  Act  of  1849  — 
2  R,  8.  64,  §  44.  The  provision 
of  the  act  of  1849  (Ch.  375)  enabl- 
ing a  married  woman  to  devise 
property  *  *  in  the  same  manner 
and  with  like  effect  a.s  if  she  were 
unmarried,"  docs  not  have  the 
effect  of  extending  the  rule  that 
"a  will  executed  by  an  unmar- 
ried woman  shall  be  deemed  re- 
voked by  her  subsequent  mar- 
riage "  (2  R.  S.  64,  §  44)  to  the  case 
of  a  will  executed  by  a  married 
woman,  who  subsequently  be- 
came a  widow  and  remarried.  Id. 

5.  Proceeding  for  Ahatidonment.  The 
statute  (Consolidation  Act,  L.  1882, 
ch.  410,  §  1454  et  seq.),  providing 
for  proceedings  in  the  city  of  New 
York  against  a  person  who  has 
abandoned  his  wife  without  ade- 
quate support,   is  summary  and 

91 


penal  and  should  be  strictly  con- 
strued; and  the  charge  thereunder 
is  of  a  criminal  nature,  which  it 
is  incumbent  on  the  People  to 
prove.  People  ex  rel,  Comrs,,  etc., 
v.  OuUen.  629 

6.  Abandonment.  Abandonment  of 
the  wife  by  the  husband,  within 
the  meaning  of  the  statute  pro- 
viding for  proceedings  against 
him  as  a  disorderly  person  by 
reason  thereof,  means  a  willful 
and  voluntary  separation  by  the 
husband  from  his  wife  without 
justification.  Id. 

7.  Abandonment — Separation.  There 
is  no  abandonment,  within  the 
meaning  of  the  statute,  when  the 
husband  lives  apart  from  his  wife 
in  obedience  to  a  judgment  of 
separation  from  bed  and  board, 
obtained  at  the  suit  of  the  wife. 

Id. 

8.  Support.  The  common-law  ob- 
ligation of  a  husband  to  support 
his  wife  is  so  modified  by  a  judicial 
separation  from  bed  and  board 
that  it  cannot  be  enforced  by  a 
proceeding  for  abandonment  under 
the  statute  while  such  separation 
is  in  force,  even  if  the  decree  of 
separation  makes  no  provision  for 
support.  Id. 

See  Bills,  Notes  and  Checks,  2. 
Crimes,  21. 

ICE  COMPANIES. 
See  Negligence,  3. 

ILLEGITIMACY. 

1,  Presumption  of  Legitimacy.  The 
law  presumes  the  legitimacy  of 
children;  and  this  presumption 
applies  to  every  case  where  the 
question  is  at  issue,  and  is  con- 
trolling whenever  not  inconsistent 
with  the  facts  proved.  In  re 
Matthews.  443 

2.  Question  of  Fact.  When  there 
is  evidence  on  the  one  side  of 
mere  reputation,  which  is  casual, 
remote  and  uncertain,  and  the  pre- 
sumption of  legitimacy  on  the 
other,  it  becomes  a  question  of 
fact.  Id. 
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8.  Api)lieation  of  Presumption.  In 
a  proceeding  for  the  distribution 
of  a  decedent '9  estate,  it  was  shown 
that  the  decedent  and  the  deceased 
mother  of  certain  claimants  were 
half  sisters,  being  children  of  the 
same  mother  by  different  fathers, 
and  that  the  grandmother  had 
married  the  decedent's  father  after 
the  birth  of  the  claimants'  mother, 
and  there  was  no  evidence  show- 
ing that  she  had  not  been  married 
previously  to  the  latter's  birth. 
The  triai  court  held  that  the 
claimants'  mother  was  presumed 
to  be  a  legitimate  child,  and  that 
the  burden  of  establishing  her 
illegitimacy  was  upon  those  who 
asserted  it.  Held,  that  the  pre- 
sumption of  legitimacy  was  prop- 
erly applied.  Jd. 


IMPROVEMENTS. 
See  Statute  of  Frauds,  2. 

INCOME. 
See  Will,  1,  2. 

INDEMNITY. 

See  SnEUiFPS. 

INDICTMENT. 
See  Crimes,  17,  26,  40-44. 

INDORSERS. 
See  Bills,  Notes  and  Checks,  5,  6. 

INFANTS. 

See  Negligence,  8. 

INHERITANCE  TAX. 
See  Tax,  1-3,  5,  6. 

INJUNCTION. 

Pleading.  The  mere  allegation  in 
a  complaint  of  great  or  irreparable 
injury  to  the  plaintiff  and  his  prop- 


erty, not  supported  by  facts  or 
circumstances,  is  insunicient  to 
warrant  relief  by  injunction.  Bra$8 
V.  RathJxme.  435 

Aj^  Equity,  1. 

Municipal  Corporations,  8. 


INSANITY. 
See  Crdigs,  34,  35. 


INSOLVENCY. 

See  Banking,  1-4. 

Corporations,  3-5,  11-14. 
Tax,  16. 


INSURANCE. 

1.  Aecid4:nt  Life  Insurancs  —  Ex- 
tenial  Violence  —  Drowning.  A 
death  caused  by  the  action  of 
water,  such  as  the  drowning  of  a 
bather,  is  a  death  from  external 
violence,  within  the  meaning  of  a 
policy  insuring  against  death  from 
personal  bodily  injuries,  through 
external,  violent  and  accidental 
means.  Wehle  v.  U.  S.  M.  A. 
Assn.  116 

2.  Proi>i»ion  in  PtHicyfor  Examina- 
tion of  JitHiy — Exercise  of  Right 
tcithin  Reawnabk  Time.  When  a 
contract  of  accident  insurance  pro- 
vides that  the  insurer  shall  be 
permitted  to  examine  the  body  of 
the  insured  in  respect  to  any  al- 
leged cause  of  death,  when  and 
so  often  as  its  medical  adviser  may 
require,  without  specifying  any 
time  within  which  permission  to 
examine  may  be  availed  of,  the 
option  to  examine  must  be  exer- 
cised, in  the  absence  of  circum- 
stances excusing  delay,  as  soon  as 
possible  after  receipt  "of  notice  of 
death;  /md  the  insurer  is  not  at 
liberty  to  wait  indefinitely  or  for 
any  unreasonable  length  of  time. 

Id, 

3.  Right  of  Examination  of  Body,  on 
Reasonable  Belief  of  Death  from 
Excepted  Cause.  It  seems,  that  if 
it  should  appear  that,  aft«r  inter- 
ment, circumstances  or  facts  com- 
ing to  the  knowledge  of  the  in- 
surer warranted  a  reasonable  be- 
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lief  that  death  was  occasioned  by 
means  or  causes  excepted  from 
the  contract  of  insumncc,  a  reason- 
able construction  of  a  provision 
permitting  the  insurer  to  examine 
the  body  of  the  insured  when  and 
so  often  as  its  medical  adviser 
might  require,  would  authorize 
the  insurer  to  insist  upon  an  ex- 
humation and  dissection  of  the 
body.  Id. 

4.  Refusal  to  Permit  Examination  of 
Body,  as  Defense  to  Action  on  Poliq^ 
—  Unrea^naMe  Delay  in  Demand- 
ing Examination.  Where,  on  the 
death  of  the  insured  under  a  con- 
tract which  provided  that  the  in- 
surer should  be  permitted  to  ex- 
amine the  body  of  the  insured 
when  and  so  often  as  its  medical 
adviser  might  require,  immediate 
notice  of  death  was  given,  fol- 
lowed by  an  interval  of  five  days 
before  interment,  without  any  de- 
mand by  the  insurer  to  examine 
the  body  until  ten  days  after  its 
interment,  and  nothing  appeared 
showing  that  the  insurer  had 
reason  to  believe  in  the  existence 
of  any  excepted  cause  of  death, 
lield,  that  the  provision  permitting 
an  examination  of  the  body  should 
have  been  availed  of  immediately 
upon  receipt  of  notice  of  death, 
and  that  the  delay  in  the  demand 
for  an  examination  was,  as  matter 
of  law,  so  unreasonable,  in  the 
absence  of  any  facts  or  circum- 
stances excusing  it,  as  to  deprive 
the  insurer,  when  sued  upon  the 
policy,  of  any  defense  based  upon 
a  refusal  of  its  demand  to  examine 
the  body.  Id. 

See  Personal  Property. 
Tax,  9,  10,  12,  14. 


INTENT. 

See  Evidence,  11. 
Will,  8. 


INTERPRETER. 

See  Crimes,  11. 

INTEREST. 
See  Will,  1,  2. 


IIJVOLUNTARY  PAYMENT. 
See  Tax,  12. 

JUDGMENT. 

1 .  Vamtion  of  Judgmetit,  for  Fraud. 
The  power  of  the  Supreme  Court 
to  control  its  judgments  and  to 
set  aside,  on  motion,  a  judgment, 
for  fraud  or  deceit  practiced  by  a 
party,  is  not  subject  to  the  limita- 
tions of  time  prescribed  in  sec- 
tions 724,  1282  and  1290  of  the 
Code  of  Civil  Procedure.  Cases 
of  fraud  are  not  within  these  sec- 
tions.    Furman  v.  Furman.     309 

2.  Incident  of  Vacation  of  Judgment. 
A  party  to  a  partition  action  has 
no  right  to  complain  of  the  setting 
aside  of  an  interlocutory  judg- 
ment therein,  for  fraud  practiced 
by  another  party,  merely  because 
the  vacation  of  the  judgment  may 
deprive  him  of  the  benefit  of  an 
adjudication  therein  as  to  his 
legitimacy,  where  his  right  to 
take  an  interest  in  the  land  is  not 
affected.  Id. 

3.  Payment  of  Costs  as  Coiulition  of 
Vacation.  Where  the  court,  act- 
ing within  its  discretionary  juris- 
diction, has  ordered  that  a  judg- 
ment be  set  aside  and  the  action 
discontinued,  for  fraud  practiced 
by  a  party,  on  payment  of  a  cer- 
tain sum  as  costs  to  the  guardian 
ad  litem  of  an  infant  party,  and  no 
final  order  has  been  entered,  a  de- 
ficiency in  proof  of  payment  may 
be  supplied,  on  a  supplementary 
motion  for  an  order  of  discontinu- 
ance, made  after  the  death  of  the 
guardian  ad  litem,  by  tender  of 
the  costs  to  his  executor.  Id. 

See  Contempt,  2. 


JURISDICTION. 

See  Appe.al,  16. 
Crimes,  41. 


JURY. 

1.  TrialJury  —  Meth>od of SummoT^ 
ing  by  Shiinff.  While  the  sum- 
moning of  a  trial  jury    by   the 
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sheriff,  by  mailing  to  each  person 
drawn  a  written  notice  to  attend 
the  designated  term  of  court,  in- 
closiug  a  card  to  be  signed  and 
returned,  admitting  service  of  the 
notice,  is  not  a  compliance  with 
the  requirement  of  the  statute 
(Code  Civ.  Pro.  §  1048),  it  is  not 
*'to  the  prejudice  of  the  defend- 
ant," and,  hence,  does  not  furnish 
ground  for  challenge  to  the  panel 
m  a  criminal  case  (Code  Cr.  Pro. 
§  362),  when  all  the  persons 
drawn,  who  are  qualified  to  sit, 
personally  appear  in  court  at  the 
time  appointed.  People  v.  Bur- 
gess. 561 

I.  Tims  of  Drawing  Trial  Jurors  — 
Cods  Civ.  Pro.  S  1042.  In  com- 
puting time  under  the  provision, 
that  * '  on  a  day  ♦  »  «  not  less 
than  fourteen  ♦  ♦  *  (iays  be- 
fore the  day  appointed  for  hold- 
ing each  trial  term,"  the  county 
clerk  must  draw  the  names  of  per- 
sons to  serve  as  trial  jurors  at  the 
term  (Code  Civ.  Pro.  §  1042),  the 
day  appointed  for  holding  the 
term  must  be  excluded,  and  the 
day  on  which  the  names  were 
drawn  may  be  included.  Id, 

See  Crimes,  4,  16,  19. 


JURY  TRIAL. 
See  Constitutional  Law,  1. 


LANDLORD  AND  TENANT. 

See  Ejectment,  4. 

Municipal  Corporations,  3. 
Tax,  4. 


LARCENY. 
See  Crimes,  40-48. 

LEASE. 
See  Tax,  4. 

LEGISLATURE. 

See  Corporations,  1. 

Municipal  Corporations,  2. 
Tax,  1,  8. 


LEGITIMACY. 
See  Illegitimacy. 

LIBEL. 

1.  Liability  of  Printer.  One  who, 
on  the  employment  of  the  author, 
prints  libelous  matter  concerning 
another  and  delivers  the  printed 
copies  to  the  author,  knowing  that 
he  intends  to  submit  them  to  va- 
rious persons  to  be  read,  becomes 
liable  as  a  publisher  from  the  mo- 
ment that  any  third  person  reads 
the  matter,  provided  the  same 
is  not  privileged.  Toumans  v. 
Smith.  214 

2.  Privilege  of  Cminsel.  Counsel 
conducting  judicial  proceedings 
are  privileged  in  respect  to  words 
or  writings  used  in  the  course  of 
such  proceedings  reflecting  inju- 
riously upon  others,  when  such 
words  or  writings  are  material  and 
pertinent  to  the  questions  in- 
volved. Id. 

3.  Privilege  of  Counsel.  The  princi- 
ple of  the  privilege  of  counsel 
extends  to  matter  put  forth  by 
them  in  the  course  of  a  judicial 
proceeding  that  may  possibly  be 
pertinent.  Id. 

4.  Issuance  by  Att^ymey  of  Printed 
Questions  to  Witnesses.  It  is  not 
unlawful  for  an  attorney  in  a 
pending  judicial  proceeding  to 
have  printed,  and  submitted  to 
persons  expected  to  be  called  as 
witnesses,  questions  to  be  asked 
them;  and  if  such  questions,  al- 
though libelous,  are  not  so  mani- 
festly immaterial  that  under  no 
circumstances  could  they  be  asked 
upon  the  trial,  the  drafting  and 
printing  thereof  is  privileged  and 
protects  both  the  attorney  and  his 
employees  against  a  prosecution 
for  libel.  Id, 

LIEN. 

See  Tax,  12,  15,  16. 


LIFE  TENANT. 
See  Tax,  3. 
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LIMITATION  OF  ACTION. 

1.  Defenses  to  ^Seetment  —  Bemoval 
of  Cloud  on  Title.  An  action  of 
ejectment  based  upon  a  deed  which 
is  the  result  of  a  mistake  is  sub- 
ject to  a  defense  either  to  correct 
the  deed,  or,  when  the  invalidity 
of  the  deed  does  not  appear  upon 
its  face,  to  set  it  aside  as  a  cloud 
upon  title  so  far  as  it  relates  to 
land  not  sold  or  intended  to  be  in- 
cluded in  the  description:  and  the 
latter  defense,  when  set  up  as  a 
counterclaim  hy  appropriate  alle- 
gations, is  continuous  so  long  as 
the  ocjcasion  remains  for  the  exer- 
cise of  the  power  of  a  court  of 
equity  to  remove  the  cloud,  and, 
hence,  is  not  affected  by  the  Stat- 
ute of  Limitations.  De  Forest  v. 
Walters.  229 

2.  Iteformation  of  Plaintiff's  Deed, 
Where,  in  an  action  of  ejectment, 
the  plaintiff  attempts  to  assert 
title  through  a  deed  alleged  by 
the  defendant  to  be  inoperative 
by  reason  of  a  mistake  in  describ- 
ing the  land  conveyed,  and  the 
latter  sets  up  this  fact  as  a  defense 
and  as  the  basis  of  a  demand  for 
the  reformation  of  the  defective 
deed,  and  it  does  not  appear  when 
the  defendant  first  learned  of  the 
alleged  mistake,  the  (Statute  of 
Limitations  has  no  application  to 
such  defense.  Id, 

3.  Executors  and  Administrators  — 
Accounting  under  Code  Civ.  Pro. 
g  2606.  A  proceeding  by  an  ad- 
ministrator de  bonis  non,  as  such, 
to  compel  the  representative  of  his 
deceased  predecessor  to  account  in 
Surrogate's  Court,  under  section 
2606  of  the  Code  of  Civil  Proced- 
ure, is  controlled  by  the  ten  years' 
Statute  of  Limitations  applicable 
to  suits  in  equity;  and  this  is  so, 
notwithstanding  the  facts  that  the 
administrator  de  bonis  non  is  the 
next  of  kin  of  his  deceased  prede- 
cessor, and  that  such  a  proceeding 
would  be  controlled  and  barred 
by  the  six  ye*irs'  statute  if  insti- 
tuted by  him  as  next  of  kin.  In 
re  Rogei's.  316 

4.  Assignee  in  Bankruptcy  —  XT.  8. 
Bev.  Stat.  §  5057.  The  limitation 
of  section  5057  of  the  Revised 
Statutes  of  the  United  States  — 


that  "  No  suit,  either  at  law  or  in 
equity,  shall  be  maintainable  in 
any  court  between  an  assignee  in 
bankruptcy  and  a  person  claiming 
an  adverse  interest,  touching  any 
property  or  rights  of  property 
transferable  to  or  vested  in  such 
assignee,  unless  brought  within 
two  years  from  the  time  when  the 
cause  of  action  accrued  for  or 
against  such  assignee  "  —  is  appli- 
cable only  to  suits  growing  out  of 
disputes  in  respect  of  property  of 
the  bankrupt  which  came  to  the 
hands  of  the  assignee,  to  which 
adverse  claims  existed  while  in  the 
hands  of  the  bankrupt  and  before 
assignment.  Bowen  v.  D.,  L.  dt 
W.  H.  B.  Co.  476 

6.  Ejectment  by  Assignee  in  Bank' 
ruptcy  for  Wrongful  Entry  after 
Assignment.  The  limitation  of 
two  years  imposed  by  section  5057 
of  the  Revised  Statutes  of  the 
United  States  does  not  apply  to 
an  action  by  an  assignee  in  bank- 
ruptcy for  the  recovery  of  real 
property  owned  by  the  bankrupt 
against  a  person  who,  without 
right  and  after  the  title  had  vested 
in  the  assignee,  had  entered  upon 
and  taken  possession  thereof;  and, 
hence,  the  maintenance  of  such 
an  action  is  not  precluded  by  the 
lapse  of  two  years  after  the  wrong- 
ful entry  before  its  commence- 
ment. Id. 

6.  Action  against  Beceiver  —  Statute 
of  Limitations.  If  an  action 
against  a  voluntarily  dissolved 
corporation,  in  form  an  action 
upon  promissory  notes,  is  in  fact 
an  action  to  ascertain  whether  the 
plaintiff  is  a  creditor  by  reason  of 
the  notes,  entitled  to  share  in  the 
distribution  of  the  estate  of  the 
corporation,  it  is  not  barred  by  the 
six  years*  statute  of  Limitations, 
unless  the  allowance  of  the  claim 
in  a  proceeding  under  the  statute 
would  have  been  barred.  Luding- 
ton  V.  Thompson.  499 

7.  Beceiuer  a  Trustee  —  Suspension 
of  Statute  of  Limitations.  The  re- 
ceiver of  a  voluntarily  dissolved 
corporation  is,  by  force  of  the 
statute  (2  R.  8.  469,  §  67),  a  trus- 
tee of  the  property  of  the  corpora- 
tion for  the  benefit  of  all  its  cred- 
itors; and  the  six  years'  Statute  of 
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dc»es  not  run  in  his 

:  viasi  elaims  not  barred  at 

iff  h\s  ii|»pointment.  so 

jj:^  ^  iJic  tni*l  i^  ^.ipen  and  con- 

't&w_"u r.  *«ii  fajis  no;  been  repudi- 

ifip^  4^  ObHikt).  Id. 

*  ^^t»;  r<  >^*T^^f'.  Neither  a 
ttov»r*  tn  iht^  ovt  tiership  of  a 
^*^-  f  tfikm,  mn  li  subsequent 
:s>^^sd-  »iT»sts  I  he  running  of  the 
7d£c%r  ^*t  Liiuitatif  mg  after  it  has 
.mih-  (^smMtvntSidr  Voeley  v.  Ijob- 
^id  596 

€  !!■  Jji <i  Id  Zi* ^^  0^  Specific  Per- 
ir^fc*^^  An  i*  c  t  i  I  m  for  damages 
lo  ^o  t*t  jtifietllr  ]kj  rformance  of 
A  <ij<iTncl  K^r  rht'  tujiiveyance  of 
^4  »•  ttifTtnl  if.  wlien  it  was 
tfvmairo*  e  t.  I  he  tnt  j  ears'  limita- 
Q^o  jv>iri*hnl  twv  firHonsin  equity 
^^  r^n  iigHiii:^t  LliE-  Cduse  of  ac- 
Oitt  Ci^r^jNVjtir  [u  rttjrmance.    Id. 

^  I'ws^^TiitTiuNAL  Law,  5,  6, 


jklANDAlILS. 

HAHKEtAOni:  TITLE. 

^  Vsisin^it  \>:>  I'lutnASER,  1. 

MAI^IMAtiE, 
^  lti>HANii  AMJ  Wife,  1,  3. 

^  llUhEiA^D  AM  J  Wifp:,  1-8. 

KEN'S  ACTS. 
^WH,  2-4. 

J  8ERVANT. 
•t«»<  t:,  9. 


MEMORANDUM. 

See  Statute  op  Frauds,  1. 

3IENTAL   IRRESPONSIBILITY. 

See  Crimes,  34. 


MORTGAGE. 

1.  Void  Chattel  Mortgage  —  Independ- 
ent Transfer  of  Property  to  Mort- 
gagee. While  the  mortgage  can- 
not enforce  a  void  chattel  mort- 
gage against  the  creditors  of  the 
mortgagor,  yet,  if  the  mortgagor 
treats  it  as  Void,  and  before  the 
creditors  obtain  a  lien  transfers 
the  property  to  the  mortgagee  in 
payment  of  a  debt,  the  transaction 
will  hold.     Bowdish  v.  Page,     104 

2.  Assignee  for  Benefit  of  Creditors^ 
Right  to  Possession  of  ChafUh  Re- 
ceived from  Debtor  of  Assignor.  If 
a  debtor  of  an  assignor  for  the 
benefit  of  creditors,  who  had  given 
a  void  chattel  mortgage  to  secure 
his  debt,  actually  transfers  posses- 
sion of  the  mortgaged  property  to 
the  mortgagee's  assignee,  to*  se- 
cure payment  of  the  debt,  inde- 
pendently of  the  mortgage,  such 
independent  transfer,  followed  by 
continued  exclusive  possession  by 
the  assignee,  vests  in  the  assignee 
a  right  to  the  property  superior  to 
that  of  a  judgment  creditor  of  the 
mortgagor  under  an  execution  is- 
sued subsequent  to  the  assignee's 
acquisition  of  the  property.       Id. 

8.  Assignee's  Right  of  Possession  Xot 
Affected  by  Pursuit  of  Additional 
Remedy.  When  an  assignee  for 
the  benefit  of  creditors  has  ob- 
tained a  paramount  right  to  the 
possession  of  personal  property, 
through  delivery  thereof  by  "a 
debtor  of  the  assignor,  the  enforce- 
ment of  the  right  of  possession  is 
not  barred  by  the  assignee's  ob- 
taining a  judgment  against  such 
debtor  to  foreclose  his  possible 
equity  in  the  property,  followwi 
by  an  execution  and  a'  sale  there- 
under of  the  debtor's  interei^t  in 
the  property.  Id. 

See  Vendor  axd  Purchaser.  1-3. 
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MOTIVE. 

See  Crimes,  6,  18. 
Evidence,  11. 


MUNICIPAL    CORPORATIONS. 

1.  Municipal  Water  Supply — Exces- 
sive Use  by  Private  Consumer  — 
Contract  for  Payment^  or  Cutting 
off  of  Wdf^r.  Where  municipal 
water  supply  authorities,  empow- 
ered by  statute  to  regulate  the  use 
of  water  by  private  consumers,  to 
establish  water  rents  for  ordinary 
use  and  special  rates  for  additional 
use,  and  to  enforce  regulations  by 
cutting  off  the  water,  have  made 
a  regulation  limiting  the  ordinary 
use  for  a  building  assessed  for  an 
ordinary  annual  water  rent  to  a 
certain  number  of  gallons  dail}'^ 
and  providing  that  if  more  water 
is  used  without  a  permit  and  pay- 
ment of  the  special  rate  the  sup- 
ply may  be  cut  off,  and,  on  ascer- 
taining that  an  excess  of  water  is 
being  used  in  a  building,  have 
presented  bills  to  the  owner  for  the 
excess  used,  according  to  estab- 
lished rates,  on  which  the  regula- 
tions are  indorsed,  a  contract  is 
created  between  the  owner  and 
the  water  authorities  that  he  will 
pay  the  price  established  for  water 
used  upon  the  premises,  including 
special  rates  for  any  excess  over 
the  limited  amount,  and  that  in 
default  of  payment  the  water  may 
be  shut  off.     Brass    v.   Eathbone. 

435 

2.  Statutory  Autlionty  to  Cut  off 
Water  Supply.  The  legislature 
is  authorized  to  confer  upon  mu- 
nicipal water  authorities  power  to 
enforce  compliance  with  their  rules 
on  the  part  of  private  consumers 
by  cutting  off  the  water;  and  when 
such  power  has  been  conferred,  its 
exercise,  in  a  case  within  the  stat- 
ute and  the  regulations,  cannot 
properly  be  restrained  by  the 
courts.  Id. 

3.  Premises  in  Possession  of  Tenant 
—  Injunction.  Where  the  prem- 
ises supplied  with  water  are  in  the 
exclusive  possession  of  a  tenant, 
who  unlawfully  uses  or  wastes  an 
excess  of  water  without  a  permit, 
any  injury  that  may  be  produced 


by  a  shutting  off  of  the  water  by 
the  water  authorities  during  h& 
tenancy  and  occupation  is  an 
injury  to  the  tenant  and  not  to  the 
owner,  and  does  not  entitle  the 
owner  to  an  injunction.  Id, 

See  Civil  Service,  1-10. 
Corporations,  6-10. 
New  York  (City  of). 
Railro.\ds,  7-10. 


MURDER. 

See  Crimes,  7,  10,  12-18, 
31,  33,  35. 


NEGLIGENCE. 


-22,  28- 


1.  Eleectne  Street  Railroad — Speed 
of  Car.  Where  there  is  no  law 
regulating  the  rate  of  speed  of 
electric  cars  on  a  city  street,  the 
mere  fact  of  such  a  oar  running  at 
the  rate  of  twelve  or  fifteen  miles 
an  hour  does  not  constitute  negli- 
gence; but  it  is  for  the  jury  to 
say,  in  view  of  the  surrounding 
conditions  at  the  time,  whether 
such  a  rate  of  speed  was  exces- 
sive and,  therefore,  dangerous 
under  the  circumstances.  Bittner 
V.  a  St.  R.  Co.  76 

2.  Non-responsibility  of  Company  for 
Motoi'inan^s  Error  of  Judgment, 
If  after  a  person  crossing  the 
track  in  front  of  an  electric  car 
has  been  struck  down  by  the  car, 
the  motorman,  in  the  exercise  of 
his  judgment  in  the  sudden  emer- 
gency, errs  in  what  he  does,  as, 
m  reversing  the  car,  the  company 
is  not  responsible  for  his  error  of 
judgment.  Id. 

3.  Skating  upon  Ice  within  Area  Ap- 
propriated for  Cutting.  If  one 
familiar  with  the  situation  skates 
upon  ice  newly  formed  over  a  cut- 
ting from  which  the  original  ice 
had  been  removed  by  an  ice  com- 
pany only  three  days  before,  to 
his  knowledge,  and  guarded,  at 
the  time  and  previously,  to  his 
knowledge,  on  only  three  sides  by 
lines  of  bushes,  commencing  some 
distance  from  the  shore  and  not 
running  on  the  shore  side  front- 
ing an  ice  house,  and  the  new  ice 
turns  out  to  be  only  three-quarters 
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Limitations  does  not  run  in  his 
favor  against  claims  not  barred  at 
the  time  of  his  appointment,  so 
long  as  the  trust  is  open  and  con- 
tinuing, and  has  not  been  repudi- 
ated or  denied.  Id, 

8.  Running  of  Statute,  Neither  a 
change  in  the  ownership  of  a 
cause  of  action,  nor  a  subsequent 
demand,  arrests  the  running  of  the 
Statute  of  Limitations  after  it  has 
once  commenced.  Cooley  v.  Tjob- 
dell.  596 

9.  Damages  in  Lieu  of  Specific.  Per- 
farmance.  An  action  for  damages 
in  lieu  of  speciflc  performance  of 
a  contract  for  the  conveyance  of 
land  is  barred  if,  when  it  was 
comment  ed,  the  ten  years'  limita- 
tion provided  for  actions  in  equity 
had  run  against  the  cduse  of  ac- 
tion for  specific  performance.    Id. 

See  Constitutional  Law,  5,  6. 
Crimes,  26. 


MANDAMUS. 
See  Civil  Service,  4. 

MANDATE. 
See  Contempt,  1. 

MARKETABLE  TITLE. 
See  Vendor  and  Purchaser,  1. 

MARRLA.GE. 
See  Husband  and  Wife,  1,  3. 

MARRIED  WOMEN. 
See  Husband  and  Wife,  1-8. 

MARRIED  WOMEN'S  ACTS. 
See  SEii*8iON  Laws,  2-4. 

MASTER  AND  SERVANT. 

xSr  Nkc.lic4EN(:e,  9. 


MEMORANDUM. 
See  Statute  of  Frauds,  1. 

MENTAL   IRRESPONSIBILITY. 
See  Crimes,  34. 


MORTGAGE. 

1 .  Void  Chattel  Mortgage — Independ- 
ent Transfer  of  Property  to  Mort- 
gagee. While  the  mortgagee  can- 
not enforce  a  void  chattel  mort- 
gage against  the  creditors  of  the 
mortgagor,  yet,  if  the  mortgagor 
treats  it  as  void,  and  before  the 
creditors  obtain  a  lien  transfers 
the  property  to  the  mortgagee  in 
payment  of  a  debt,  the  transaction 
will  hold.     Bowdish  v.  Pctge,     104 

2.  Assignee  for  Benefit  of  Creditors — 
Bight  to  Possession  of  Chattels  R€- 
ceircd  from  Debtor  of  Assignor,  If 
a  debtor  of  an  assignor  for  the 
benefit  of  creditors,  who  had  given 
a  void  chattel  mortgage  to  secure 
his  debt,  actually  transfers  posses- 
sion of  the  mortgaged  property  to 
the  mortgagee's  assignee,  to*  se- 
cure payment  of  the  debt,  inde- 
pendently of  the  mortgage,  such 
independent  transfer,  followed  by 
continued  exclusive  possession  by 
the  assignee,  vests  in  the  assignee 
a  right  to  the  property  superior  to 
that  of  a  judgment  creditor  of  the 
mortgagor  under  an  execution  is- 
sued subsequent  to  the  assignee's 
acquisition  of  the  property.       Id. 

3.  Assignee's  Right  of  Possession  Sot 
Affected  by  Pursuit  of  Additional 
Remedy.  When  an  assignee  for 
the  benefit  of  creditors  has  ob- 
tained a  paramount  right  to  the 
possession  of  personal  property, 
through  delivery  thereof  by  "a 
debtor  of  the  assignor,  the  enforce- 
ment of  the  right  of  possession  is 
not  barred  by  the  assignee's  ob- 
taining a  judgment  a^inst  such 
debtor  to  foreclose  his  possible 
equity  in  the  property,  followe<l 
by  an  execution  and  a  sale  there- 
under of  the  debtor*s  interest  in 
the  property.  id. 

See  Vendor  and  Purchaser,  1-3. 
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MOTIVE. 

See  Grimes,  6,  18. 
Evidence,  11. 


MUNICIPAL    CORPORATIONS. 

1.  Municipal  Water  Supply  —  Exces- 
sive Use  by  Private  Consumer  — 
Cmitract  for  Payment,  or  Gutting 
off  of  Water.  Where  municipal 
water  supply  authorities,  empow- 
ered by  statute  to  regulate  the  use 
of  water  by  private  consumers,  to 
establish  water  rents  for  ordinary 
use  and  special  rates  for  additional 
use,  and  to  enforce  regulations  by 
cutting  off  the  water,  have  made 
a  regulation  limiting  the  ordinary 
use  for  a  building  assessed  for  an 
ordinary  annual  water  rent  to  a 
certain  number  of  gallons  daily 
and  providing  that  if  more  water 
is  used  without  a  permit  and  pay- 
ment of  the  special  rate  the  sup- 
pljr  may  be  cut  off,  and,  on  ascer- 
taming  that  an  excess  of  water  is 
being  used  in  a  building,  have 
presented  bills  to  the  owner  for  the 
excess  used,  according  to  estab- 
lished rates,  on  which  the  regula- 
tions are  indorsed,  a  contract  is 
created  between  the  owner  and 
the  water  authorities  that  he  will 
pay  the  price  established  for  water 
used  upon  the  premises,  including 
special  rates  for  any  excess  over 
the  limited  amount,  and  that  in 
default  of  payment  the  water  may 
be  shut  off.     Brass    v.   Rathbone, 

435 

2.  Statutory  AuthoHty  to  Gut  off 
Water  Supply.  The  legislature 
is  authorized  to  confer  upon  mu- 
nicipal water  authorities  power  to 
enforce  compliance  with  their  rules 
on  the  part  of  private  consumers 
by  cutting  off  the  water;  and  when 
such  i)0wer  has  been  conferred,  its 
exercise,  in  a  case  within  the  stat- 
ute and  the  regulations,  cannot 
properly  be  restrained  by  the 
courts.  Id. 

3.  Premises  in  Possession  of  Tenant 
—  Injunction.  Where  the  prem- 
ises supplied  with  water  are  in  the 
exclusive  possession  of  a  tenant, 
who  unlawfully  uses  or  wastes  an 
excess  of  water  without  a  permit, 
any  injury  that  may  be  produced 


by  a  shutting  off  of  the  water  by 
the  water  authorities  during  his 
tenancy  and  occupation  is  an 
Injury  to  the  tenant  and  not  to  the 
owner,  and  does  not  entitle  the 
owner  to  an  injunction.  Id. 

See  Civil  Service,  1-10. 
Corporations,  6-10. 
New  York  (City  of). 
Railroads,  7-10. 


MURDER. 

See  Crimes,  7,  10,  12-18,  20-22,  28- 
31,  33,  35. 


NEGLIGENCE. 

1.  EUectric  Street  Railroad — Speed 
of  Gar.  Where  there  is  no  law 
regulating  the  rate  of  speed  of 
electric  ears  on  a  city  street,  the 
mere  fact  of  such  a  car  running  at 
the  rate  of  twelve  or  fifteen  miles 
an  hour  does  not  constitute  negli- 
gence; but  it  is  for  the  jury  to 
say,  in  view  of  the  surrounding 
conditions  at  the  time,  whether 
such  a  rate  of  speed  was  exces- 
sive and,  therefore,  dangerous 
under  the  circumstances.  Bittner 
V.  G.  St.  R.  Go.  76 

2.  Non-Tesponsibility  of  Gmnpany  for 
Motoi'Tiian's  Error  of  Judgment. 
If  after  a  person  crossing  the 
track  in  front  of  an  electric  car 
has  been  struck  down  by  the  car, 
the  motorman,  in  the  exercise  of 
his  judgment  in  the  sudden  emer- 
gency, errs  in  what  he  does,  as, 
in  reversing  the  car,  the  company 
is  not  responsible  for  his  error  of 
judgment.  Id. 

3.  Skating  vpon  Ice  within  Area  Ap- 
propHated  for  Gutting.  If  one 
familiar  with  the  situation  skates 
upon  ice  newly  formed  over  a  cut- 
ting from  which  the  original  ice 
had  been  removeil  by  an  ice  com- 
pany only  three  days  before,  to 
his  knowledge,  and  guarded,  at 
the  time  and  previcmsly,  to  his 
knowledge,  on  only  three  sides  by 
lines  of  bushes,  commencing  some 
distance  from  the  shore  and  not 
running  on  the  shore  side  front- 
ing an  ice  house,  and  the  new  ice 
turns  out  to  be  only  three-quarters 


728 


INDEX. 


of  an  inch  thick,  and  the  skater 
breaks  through,  he  is  guilty  of 
contributory  negligence  which  (ir- 
respective of  the  question  whether 
the  bush  lines  as  set  out  were  a 
surrounding  of  the  cutting,  within 
the  meaning  of  the  statute,  Penal 
Code,  g  429)  will  prevent  a  recov- 
ery of  damages  from  the  ice  com- 
pany on  the  ground  of  its  negli- 
gence.   Sickles  V.  N.  J.  Ice  Co.  88 

4.  Skating  upon  Water  HigMcay  — 
Assurnption  of  SfifHy.  The  doc- 
trine, that  a  traveler  on  a  city 
street  may,  without  negligence, 
rely  on  the  assumption  that  the 
municipality  has  performed  its 
duty  in  keeping  the  streets  safe, 
is  not  applicable  to  a  skater  on  a 
water  highway,  as  against  one 
having  the  right  to  cut  ice  there- 
from. Id. 

5.  Paasengei'  Elevator  —  Duty  of 
OwTier.  While  it  is  the  duty  of 
the  owner  of  a  building,  operat- 
ing a  passenger  elevator  therein, 
to  provide  a  safe  and  suitable  car, 
appliances  and  other  machinery 
for  the  operation  of  the  elevator 
and  for  the  accommodation  of  pas- 
sengers, and  to  exercise  strict  dili- 
gence in  that  respect,  the  law  does 
not  impose  upon  him  the  duty  of 
providing  for  the  absolute  saiety 
of  passengers,  so  that  they  shall 
encounter  no  possible  danger  or 
meet  with  no  casualty  in  the  use 
of  the  appliances  provided.  Mc- 
Grell  V.  Buffalo  0.  B.  Co.  265 

6.  Ordinary  and  Reawndble  Care. 
As  to  the  surroundings  and  other 
structures  forming  a  part  of  a  pas- 
senger elevator  plant,  in  respect 
to  which  less  serious  results  are  to 
be  expected  from  a  defect  than  in 
respect  to  the  machinery  and  ap- 
pliances for  motion  and  control, 
the  owner  is  responsible  only  for 
the  want  of  ordinary  and  reason- 
able care,  in  cases  where  danger  is 
not  to  be  apprehended  if  due  and 
proper  care  is  observed  by  the  pas- 
senger. Id. 

7.  Ehraior  Shaft  Incloncd.  by  Orat- 
ing—  Absence  of  Proof  of  Kegli- 
gvnc€.  A  passenger  elevator  shaft 
in  a  fire  proof  office  building  was 
inclosed  by  bars  forming  a  grating, 
with  doors  in  the  shaft  and  none 


in  the  car.  A  passenger  8|)rang 
from  the  rear  of  the  car  while  in 
motion,  caught  hold  of  the  shaft 
bars,  fell  between  them  and  the 
floor  of  the  car,  and  was  fatally  in- 
jured.  In  an  action  against  the 
owner  for  damages,  it  was  shown 
that  the  elevator  was  inclosed  in 
the  manner  customary  in  such 
buildings;  that  elevators  so  in- 
closed had  been  in  use  for  years 
without  a  similar  accident,  and 
that  doors  in  the  shaft,  instead  of 
in  the  car,  were  usual.  Hdd,  that, 
in  the  absence  of  anything  show- 
ing that  the  owner  could  have  an- 
ticipated or  foreseen  any  such  re- 
sult from  the  manner  in  which  the 
elevator  was  inclosed,  he  was  not 
chargeable  with  negligence  by 
reason  thereof.  Id. 

8.  Infants.  A  girl  nine  and  a  half 
years  old  is  not  of  such  tender 
Years  as  to  be  held,  as  matter  of 
law,  nonsui  juris;  and  the  burden 
of  establishing  the  fact  of  inability 
to  care  for  herself  as  a  passenger 
in  an  elevator,  so  as  to  call  for  un- 
usual attention  or  instructions, 
rests  upon  the  party  alleging  it. 

Id, 

9.  Mister  and  Servant  —  Duty  of 
Master.  It  is  the  duty  of  the 
master  to  guard  his  servant  against 
such  accidents  in  performing  his 
work  as,  by  the  exercise  of  rea- 
sonable care,  can  be  foreseen  as 
liable  to  occur;  but  he  is  not  liable 
for  a  personal  injury  sustained  by 
the  servant  through  an  accident 
which  prudent  men,  proceeding 
with  reasonable  caution,  would 
not  ordinarily  have  foreseen  or  an- 
ticipated. Jbel  S^nore  v.  Halli- 
mm,  274 


NEW  YORK  (CITY  OF). 

1.  Street  Surfaee  Railroads — Sale  of 
Franchise  for  Extensions,  The 
common  council  of  tlie  city  of 
New  York  cannot,  under  section 
93  of  the  Railroad  Law  (L.  1890, 
ch.  565,  as  amended  by  L.  189*2. 
chs.  306,  676,  and  L.  1893,  ch. 
434),  make  a  valid  sale  of  more 
than  one  extension  of  an  existing 
street  surface  railroad  at  the  same 
sale,  to  be  struck  off  upon  one 
bid,  when  the  extensions  are  sep- 
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arated  from  each  other  in  such  a 
way  that  they  can  only  be  oper- 
ated together  over  the  line  of  the 
existing  railroad.  Beeknian  v. 
Third  Ave.  R.  R.  Co.  144 

2.  Connection  of  Exteimom  by  Use 
of  Existing  Railroad  Line.  Two 
extensions  of  an  existing  street 
surface  railroad  are  not  to  be 
deemed  to  constitute  but  one  ex- 
tension and  franchise,  and  so  le- 
gally subioct  to  sale  at  one  bid, 
because  they  are  to  be  connected 
by  an  intermediate  section  of  the 
main  line  of  the  applicant  and 
there  is  included  in  the  sale  by 
the  common  council  a  consent  of 
the  applicant  that  in  case  any 
other  corporation  becomes  the 
purchaser  of  the  extensions  it 
shall  have  the  right  in  perpetuity 
to  use  the  connecting  tmcks:  and 
a  sale  of  such  extensions  by  the 
common  council  to  the  applicant 
at  the  same  sale  and  on  one  bid 
does  not  vest  in  it  the  right  to 
build  the  extensions.  Id. 

3.  Condition  of  Sale  —  Cash  Payment 
in  Addition  to  Percentage.  The 
common  council  has  no  power  to 
impose  as  a  condition  of  its  con 
sent  to  the  sale  of  an  extension  or 
extensions  of  an  existing  street 
surface  railroad,  that  such  rail- 
road, if  a  purchaser,  shall  pay  into 
the  city  treasury  a  sum  of  money 
in  cash,  within  a  certain  time  after 
the  right  to  build  the  extension 
has  been  struck  off  to  it,  in  addi- 
tion to  the  percentage  of  gross 
receipts  bid  by  it  upon  such  sale. 

Id. 

4.  Ofer  hy  Applicant  of  Payment  in 
Addition  to  Percentage.  The  want 
of  power  in  the  common  council 
to  impose  the  payment  of  a  cash 
sum  as  a  condition  of  the  sale  of 
extensions  of  an  existing  railroad 
is  i\c^  cured  by  the  offer  of  the 
applicant  to  pay  such  sum  in  addi- 
tion to  the  percentage  of  gross  re- 
ceipts bid  by  it ;  and  such  offer 
does  not  validate  a  sale  to  the  ap- 
plicant under  such  condition  or 
entitle  such  sale  to  vest  in  the 
applicant  a  right  to  build  the 
extensions.  Id. 

5.  Condition  as  to  Rate  of  Fare.  A 
condition  in  the  resolutions  of  the 

92 


common  council  authorizing  the 
sale  of  an  extension  of  an  existing 
railroad,  that  "No  passenger  shall 
be  charged  more  than  five  cents 
for  a  continuous  ride  from  or  to 
the  above  branch  or  extension," 
together  with  a  provision  that 
**A11  laws  or  ordinances  now  in 
force,  or  which  may  be  modified  or 
adopted,  affecting  the  surface  rail- 
roads operating  in  this  city  shall 
be  strictly  complied  with,  and 
especially  article  IV  of  the  (Gen- 
eral Railroad  Law,''  is  a  substan- 
tial compliance  with  that  portion 
of  section  93  of  the  statute  which 
directs  that  but  one  fare  shall  be 
exacted  for  passage  over  such 
branch  or  extension  and  over  the 
line  of  the  railroad  which  shall 
have  applied  therefor  Id. 

.  Dock  Department  —  Taxpay eft's 
Action.  The  "Act  for  the  Pro- 
tection of  Taxpayers"  (L.  1881, 
ch.  581,  as  amended  by  L.  1892, 
ch.  301),  does  not  authorize  a  lessee 
of  the  wharfage  of  a  bulkhead 
from  the  city  of  New  York  to 
maintain  a  taxpayer's  action  to 
enjoin  the  dock  department  from 
evicting  him  from  land  belonging 
to  the  city,  near  the  bulkhead  but 
not  appurtenant  thereto,  occupied 
by  him  without  right,  on  the 
theory  that  the  eviction  would  be 
an  "illegal  official  act"  on  the 
part  of  the  dock  department, 
although  assuming  to  act  in  the 
interest  of  the  city,  merely  for 
the  reason  that  the  control  of  the 
land  is  vested  in  some  other  depart- 
ment of  the  city  government. 
Rogers  V.  O'Brien.  867 

See  Appeal,  17. 
Tax,  4. 


NEW    YORK    JOCKEY    CLUB. 
See  Racing  Associations,  1-9,  11. 

NEW  TRIAL. 

See  Crimes,  12,  13. 
Practice,  1. 

NOTICE. 
See  Ejectment,  6. 
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OFFICERS. 

Amgnment  cf  Future  Fees  as  Col- 
Uiteral  to  Note.  The  remedy  of  a 
bank  against  the  indorsers  of  a 
note  discounted  for  the  maker  is  not 
impaired  by  the  fact  that  the  bank 
tooK  as  collateral,  not  as  a  con- 
aition  of  the  loan  or  as  an  induce- 
ment for  the  indorsements,  but  be- 
cause desired  by  the  indorsers  for 
their  security,  an  assignment  by 
the  maker  of  future  fees  to  accrue 
from  the  county  to  him  as  a  public 
officer,  such  as  sheriff,  illegal  and 
void  as  against  public  policy. 
Bowery  Bank  v.  Gtrety.  411 

8ee  Sheriffs. 


OFFICERS  DE  FACTO. 
See  Civil  Service,  7,  9. 

OPINION. 
See  Evidence,  8. 

OYSTERS. 
See  Constitutional  Law,  1,  2. 

PAROL  EVIDENCE. 
See  Evidence,  2. 

PARTIES. 

.  Death  of  Defendant  Debtor  Pend- 
ing Creditor's  Action  —  Failure  to 
Bring  in  Personal  Representative. 
When,  pending  a  creditor's  action 
to  set  aside,  for  fmud,  a  general 
assignment  in  trust  for  the  benefit 
of  creditors  and  certain  specific 
absolute  transfers,  the  defendant 
assignor  and  vendor  dies,  the  ac- 
tion cannot  legally  proceed  to 
judgment  without  bringing  in  his 
personal  representative  as  a  party; 
and  this  is  not  accomplished  by 
the  service  of  a  supplemental 
complaint  alleging  the  death  of 
the  defendant  assignor  and  ven- 
dor and  the  appointment  of  the 
defendant  vendee  as  his  executor, 
without  further  proceedings  mak- 
ing the  defendant  vendee  a  party 


.  in  his  representative  capacity. 
First  Nat.  Bk.  of  A.  v.  Shuler. 

163 

2.  Itidividual  and  Ripresentatite 
Capacity.  The  test,  by  which  to 
determine  when  an  action  is 
deemed  to  be  brouglit  in  favor 
of  or  against  a  party  as  an  indi- 
vidual, and  when  in  favor  of  or 
against  him  in  a  representative 
capacity,  considered.  Id. 


PARTITION. 
See  Will,  18. 

PARTNERSHIP. 
See  Personal  Property. 

PENAL  CODE. 
§  278  — See  par.  1,  this  title. 

1.  §  2:^^ Seduction— Age  of  Con- 
sent.  The  limitation  on  the  age  of 
consent,  fixed  by  the  statute  defin- 
ing rape  (PenafCode,  $5  278,  subd. 
5),  does  not  apply  to  the  crime  of 
seduction  under  promise  of  mar- 
riage (Penal  Code,  §  284),  but  the 
consent  essential  to  that  crime 
may  be  given  by,  and  the  crime 
committ^  against,  a  female  of 
any  age,  who,  in  the  judgment  of 
the  jury,  guided  by  evidence  show- 
ing intelligence  and  ability  to 
distinguish  right  from  wrong*  pos- 
sessed the  capacity  to  consent. 
People  V.  Nelson.  90 

2.  §  2S5  — Indictment— St<Uut€  of 
Limitations.  Where  illicit  inteV- 
course  between  the  prosecutrix 
and  the  defendant  in  a  charge  of 
seduction  under  promise  of  mar- 
riage began  more  than  two  years 
beiore  the  finding  of  the.  indict- 
ment, but  when  she  Wiis  of  suf- 
ficient age  and  capacity  to  under- 
stand the  nature  of  the  act,  the 
two  years'  Statute  of  Limitations 
(Penal  Code,  §  285)  and  the  re- 
quirement of  "previous  chaste 
character  "  are  not  avoideil  by  the 
fact  that  at  the  time  of  the  first 
intercourse  the  prosecutrix  was 
under  sixteen  years  of  age  (wheix 
that  was  the  age  of  consent  mea- 
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tioned  in  the  statute  defining  rape), 
so  as  to  sustain  an  indictment 
based  upon  intercourse  had  after 
she  became  sixteen  years  of  age 
and  within  two  years  of  the  find- 
ing of  the  indictment.  Id. 

8.  §  429  —  Negligence  —  Skating  upon 
Ice  icithiii  Area  Prohibited  far  Cut- 
ting.  If  one  familiar  with  the 
situation  skates  upon  ice  newly 
formed  over  a  cutting  from  which 
the  original  ice  had  been  removed 
by  an  ice  company  only  three  days 
before,  to  his  knowledge,  and 
guarded,  at  the  time  and  pre- 
viously, to  his  knowledge,  on  only 
three  sides  by  lines  of  bushes, 
commencing  some  distance  from 
the  shore  and  not  running  on  the 
shore  side  fronting  an  ice  house, 
and  the  new  ice  turns  out  to  be 
only  three-quarters  of  an  inch 
thick,  and  the  skater  breaks 
through,  he  is  guilty  of  contribu- 
tory negligence  which  (irrespec- 
tive of  the  question  whether  the 
bush  lines  as  set  out  were  a  sur- 
rounding of  the  cutting,  within 
the  meaning  of  the  statute,  Penal 
Code,  §  429)  will  prevent  a  re- 
covery of  damages  from  the  ice 
company  on  the  ground  of  its 
negligence.  Sickles  v.  N,  J,  Ice 
Co.  83 


PERSONAL  PROPERTY. 

Title  to  Proceeds  of  Life  Insurance 
Policies  as  Between  Personal  Repre- 
sentative  and  Surviring  Partners  of 
Insured  —  Ecidence  —  Conclusive- 
ness of  Mnding.  The  evidence, 
in  an  action  tried  by  the  court,  as 
to  whether  insurance  policies 
taken  out  by  a  member  of  a  firm 
upon  his  own  life  belonged  to 
him  at  his  death  so  that  his  per- 
sonal representative  was  entitled 
to  the  proceeds  or  were  the  prop- 
erty or  his  firm  so  that  the  right 
to  the  proceeds  passed  to  the  as- 
signee of  the  firm  under  a  general 
assignment  made  by  the  surviving 
partners,  field  to  present  a  ques- 
tion of  fact  and  to  render  a  deter- 
mination by  the  trial  judge, 
affirmed  by  the  General  Term, 
that  the  deceased  was,  at  the  time 
of  his  death,  the  equitable  owner 
of  the  policies  conclusive  upon 
the    Court    of    Appeals — it    not 


appearing,  as  matter  of  law,  that 
the  trial  judge  was  not  warranted, 
upon  any  fair  view  of  the  evidence, 
in  finding  as  he  did.  Bartlett  v. 
Ooodnch.  421 

See  Tax,  15,  16. 


PIERS. 
See  Tax,  4. 

PLEADING. 

See  Corporations,  2. 
Crimes,  40-44. 
Injunction. 
Trespass,  1. 

POLICE  COURTS. 
See  Civil  Service,  1-3. 

POLICE  POWER. 
See  Constitutional  Law,  2. 

POSSESSION. 
See  Real  Property,  2. 

POWER  OF  SALE. 

See  Will,  22. 

PRACTICE. 

1.  Ejectment  —  Determination  of 
Equitable  Issues  by  Court  on  Con- 
sent—  Setting  Aside  Inconsistent 
Verdict  —  Provision  as  to  Ne^o 
TiHal.  Where,  upon  the  trial  of 
an  action  of  ejectment,  after  the 
denial  of  a  motion  by  plaintiff  for 
a  general  verdict  in  his  favor,  he 
requests  the  submission  to  the 
jury  of  a  particular  (question  only, 
at  the  same  time  asking,  with  the 
concurrence  of  the  defendant, 
that  all  other  issues,  being  equi- 
table, be  reserved  for  decis- 
ion by  the  court,  and  the  re- 
quest is  granted  and  the  jury 
renders  a  verdict  in  plaintiff's 
favor,  the  granting  of  an  order 
-setting     aside     such     verdict    as 
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against  evidence  and  refusing  a 
new  trial  unless  the  judgment 
rendered  shall  be  set  aside  on  ap- 
peal or  otherwise  is  permissible 
when  the  court,  upon  determining 
the  issues  reserved,  renders  a  de- 
cision in  favor  of  the  defendant  on 
findings  inconsistent  with  the  ver- 
dict.    Be  Fbrest  v.   Walters.      229 

L  Papers  on  Motion  to  Dismiss  Ap- 
peal, Upon  a  motion,  in  the 
Court  of  Appeals,  to  dismiss  an 
appeal,  upon  the  ground  that  the 
Appellate  Division  unanimously 
decided  that  there  was  evidence 
supporting  or  tending  to  sustain 
the  findings  of  fact,  and  that  the 
exceptions  taken  upon  the  trial 
were  frivolous,  the  moving  party 
should  furnish  the  court  with  at 
least  one  copy  of  the  return  or  of 
the  record  in  the  court  below. 
Hutchinson  v.  Hoot.  829 

See  Parties,  1,  2. 


PREFERENCE. 

8ee  CoRPoiiATioNS,  11-14. 
Tax,  15, 16. 


PRESUMPTIONS. 

JSee  Civil  Service,  10. 
Llleoitimact,  1-3. 

PRINCIPAL  AND  AGENT. 
See  Contract,  1. 

PRIORITY. 
See  Tax,  15,  16. 

PRIVATE  CLAIM. 
See  Constitutional  Law,  4. 

PRIVILEGE. 
See  Libel,  2,  3. 

PROCUREMENT. 
Se€  Crimes,  37,  39. 


PROMISSORY  NOTE. 

See  Bills,  Notes  and  Checss. 
Evidence,  2. 


PUBLIC  GRANT. 
See  Contract,  4,  6. 

PUBLIC  OFFICERS. 
See  Officers. 

PL^LISHERS. 
See  Libel,  1. 

QUESTION  OF  PACT. 
See  Illeoitdcact,  2. 

QUESTION  OP  LAW. 
See  Crimes,  5. 

QUO  WARRANTO. 
See  Civil  Service,  3,  4. 

RACING  ASSOCIATIONS. 

1.  Rules  of  Jockey  Club  —  L.  1805. 
Ch.  570.  By  force  of  the  statute 
(L.  1895,  ch.  570),  a  racin?  asso- 
ciation organized  and  conducting 
running  races  thereunder,  and  its 
patrons,  are  as  much  subject  to 
the  reasonable  rules  and  regula- 
tions of  the  New  York  Jockey 
Club  as  they  would  be  if  the 
rules  were  incorporated  into  and 
actually  made  a  part  of  the  act. 
Orannan  v.  Westdiester  Boeing 
Assn.  449 

2.  Status  of  Patron  of  Race.  A  per- 
son who  attends  a  running  race 
conducted  by  a  racing  association 
organized  under  the  act  of  1895, 
has,  by  force  of  the  statute,  only 
a  qualified  right  to  be  present; 
and  when  he  becomes  a  patron  of 
such  a  race  he  subjects  himself  tc 
the  control  of  the  statute  and  the 
rules  of  the  jockey  club.   *       M. 
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8.  Validity  of  Power  of  Exdtuion 
from  Eaees,  The  statutory  pro- 
viaion  (L.  1895,  ch.  570)  which 
confers  upon  an  association  organ- 
ized thereunder  power  to  exclude 
from  its  running  races  any  person 
who  had  been  ruled  off  the  turf 
by  the  jockey  club,  does  not,  in  its 
application  to  a  person  not  a  mem- 
ber of  the  association  or  having 
any  property  rights  in  it,  but  who 
had  purchased  an  admission  ticket 
after  having  been  properly  ruled 
off  the  turf,  violate  any  contract, 
take  an}*^  property  or  interfere 
with  any  vested  right.  Id. 

4.  Validity  cf  Rules  of  Jockey  Clvh. 
The  rules  of  the  jockey  club  in 
respect  to  ruling  persons  off  the 
turf,  adopted  anterior  to  the  pas- 
sage of  chapter  570  of  the  Laws 
of  1895,  recognized  by  that  act  as 
valid  so  far  as  they  were  reason- 
able, and  imposed  by  the  act  upon 
racing  associations  organized  un- 
der it,  cannot  be  deemed  invalid, 
unless  they  are  unreasonable.    Id. 

5.  Reasonableness  of  Rules  of  Jockey 
Club,  The  rules  of  the  jockey 
club,  recognized  by  the  act  of 
1895,  permitting  the  club  to  ex- 
clude from  races  conducted  by  as- 
sociations subject  to  its  rules,  a 
person  guilty  of  dishonest  prac- 
tices or  of  a  willful  breach  of  its 
rules,  cannot,  as  matter  of  law,  be 
held  unreasonable.  Id. 

6.  Presumption  of  Reasonableness  of 
Rules.  The  presumption  is  that 
the  rules  of  the  jockey  club  are 
reasonable;  and  in  the  absence  of 
proof  of  any  application  to  the 
state  racing  commission  to  modify 
or  abrogate  them,  it  will  not  be 
assumed  that  they  are  unreason- 
able, but  the  burden  of  showing 
them  to  be  unreasonable  rests 
upon  the  party  who  alleges  it. 

Id. 

7.  Right  to  Attend  Races  Limited. 
Under  the  act  of  1895,  the  right 
of  the  public  to  attend  runumg 
races  conducted  thereunder  is  a 
limited  one,  and  in  all  respects 
subject  to  the  reasonable  rules  of 
the  jockey  club,  which  were  given 
the  effect  and  force  of  a  public 
statute.  Id. 


8.  Permanent  Exclusion  from  Races. 
Permanent  exclusion  from  all  races 
conducted  under  the  rules  of  the 
jockey  club  may  be  imposed  and 
enforced  as  a  punishment  for  a 
breach  of  its  reasonable  rules;  and 
a  temporary  exclusion  upon  the 
occasion  when  the  rules  were  vio- 
lated is  not  the  only  penalty  that 
can  be  inflicted.  Id, 

9.  Ruling  off  Turf  for  Giving 
Presents  to  Jockeys.  The  rules  of 
the  jockey  club,  adopted  prior  to 
the  passage  of  chapter  570  of 
Laws  of  1895,  which  forbid  jock- 
eys to  receive  presents  from  any 
person  other  than  the  owner  of 
the  horses  ridden  by  them,  and 
provide  that  any  person  who 
knowingly  aids  or  abets  in  any 
breach  of  the  orders  of  the  stew- 
ards, or  gives,  offers  or  promises, 
directly  or  indirectly,  any  bribe 
to  any'jockey,  may  be  ruled  off, 
are  reasonable  and  valid;  and  a 
violation  thereof  can  be  committed 
and  the  penalty  incurred  by  the 
making  and  offering  of  presents 
of  money  to  jockeys,  by  one  not 
the  owner  of  the  horses  ridden  by 
them,  under  circumstances  justi- 
fying the  inference  that  the  pres- 
ents were  intended  as  bribes.    Id. 

10.  The  State  Ciml  Rights  Act.  The 
act  "  to  protect  all  citizens  in  their 
civil  and  legal  rights"  (L.  1895, 
ch.  1042),  was  intended  only  to 
prevent  exclusion  from  the  advan- 
tages of  places  of  accommodation 
or  amusement  on  the  ground  of 
race,  creed  or  color,  and  does  not 
confer  the  absolute  right  to  ad- 
mission to  a  race  meeting  after 
having  been  properly  ruled  off  the 
turf  under  a  statute  and  author- 
ized rules  which  impose  conditions 
and  limitations  upon  the  right  to 
hold  races,  not  based  upon  race, 
creed  or  color,  but  applicable  to 
all  persons  alike.  Id. 

11.  Justifiable  Exclusion  from  Races. 
Under  the  law  (L.  1895.  ch.  570), 
a  decision  made  by  the  New  York 
Jockey  Club,  through  its  stew- 
ards, on  sufficient  facts,  ruling  a 
person  off  the  turf  for  his  dis- 
obedience of  its  reasonable  rules 
and  regulations,  justifies  a  racing 
association,  organized  under  the 
law  of  1895,  in  thereafter  exclud- 
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ing  the  person,  although  he  has 
purchased  an  admi.ssion  ticket, 
from  its  grounds  when  running 
races  open  to  the  public  generally 
are  being  held,  although  he  at  the 
time  tenders  compliance  with  and 
expresses  a  willingness  in  the 
future  to  conform  to  the  rules  and 
regulations  of  the  association,  in- 
cluding those  of  the  jockey  club. 

Id. 

RAILROADS. 

1.  Street  Surface  Railroads— Mw 
York  (Htff  —  Sale  of  Franchise  for 
JSjctensioiis.  The  common  council 
of  the  city  of  New  York  cannot, 
under  section  93  of  the  Railroad 
Law  (L.  1890,  ch.  565.  as  amended 
by  L.  1892.  clis.  306,  676,  and  L. 
1893,  ch.  434).  make  a  valid  sale  of 
more  than  one  extension  of  an  ex- 
isting street  surface  railroad  at  the 
same  sale,  to  be  struck  off  upon 
one  bid,  when  the  extensions  are 
separated  from  each  other  in  such 
a  way  that  they  can  only  be  op- 
erated together  over  the  line  of 
the  existing  railroad.  Betkman  v. 
Third  Ave.  RR  Co.  144 

2.  Connection  of  Ej'tensions  by  Use 
of  Existing  Railroad  Line.  Two 
extensions  of  an  existing  street 
surface  railroad  are  not  to  be 
deemed  to  constitute  but  one  ex- 
tension and  franchise,  and  so  le- 
gally subject  to  sale  at  one  bid, 
because  the}^  are  to  be  connected 
by  an  intermediate  section  of  the 
main  line  of  the  applicant  and 
there  is  included  in  the  sale  by  the 
common  council  a  consent  of  the 
applicant  that  in  case  any  other 
corporation  becomes  the  purchaser 
of  the  extensions  it  shall  have  the 
right  in  perpetuity  to  use  the  con- 
necting tracks;  and  a  sale  of  such 
extensions  by  the  common  council 
to  the  applicant  at  the  same  sale 
and  on  one  bid  does  not  vest  in  it 
the  right  to  build  the  extensions. 

Id. 

8.  Condition  of  Sale  —  Cash  Payment 
in  Addition  to  Percentage.  The 
common  council  has  no  power  to 
impose  as  a  condition  of  its  con- 
sent to  the  sale  of  an  extension  or 
extensions  of  an  existing  street 
surface  railroad,  that  such  rail- 
road, if  a  purchaser,  shall  pay  into 


the  city  treasury  a  sum  of  money 
in  cash,  within  a  certain  time  after 
the  right  to  build  the  extension 
has  been  struck  off  to  it,  in  addi- 
tion to  the  percentage  of  gross  re- 
ceipts bid  by  it  upon  such  sale.  Id. 

4.  Offer  by  Applicant  of  Payment  in 
Addition  to  Percentage.  The  want 
of  power  in  the  common  council 
to  impose  the  payment  of  a  cash 
sum  as  a  condition  of  the  sale  of 
extensions  of  an  existing  railroad 
is  not  cured  by  the  offer  of  the  ap- 
plicant to  pay  such  sum  in  addi- 
tion to  the  percentage  of  gross  re- 
ceipts bid  by  it;  and  such  offer 
does  not  validate  a  sale  to  the  ap- 
plicant under  such  condition  or 
entitle  such  sale  to  vest  in  the  ap- 
plicant a  right  to  build  the  exten- 
sions. Td. 

5.  Condition  as  to  Rats  of  Fare.  A 
condition  in  the  resolutions  of  the 
common  council  authorizing  the 
sale  of  an  extension  of  an  ex&ting 
railroad,  that  *'  No  passenger  shall 
be  charged  more  than  five  cents 
for  a  continuous  ride  from  or  to 
the  above  branch  or  extension," 
together  with  a  provision  that 
*'A11  laws  or  ordinances  now  in 
force,  or  which  may  be  modified 
or  adopted,  affecting  the  surface 
railroads  operating  in  this  city 
shall  be  strictly  complied  with, 
and  especially  article  IV  of  the 
General  Railroad  Law,"  is  a  sub- 
stantial compliance  with  that  por- 
tion of  section  93  of  the  statute 
which  directs  that  but  one  fare 
shall  be  exacted  for  passage  over 
such  branch  or  extension  and  over 
the  line  of  the  railroad  which 
shall  have  applied  therefor.       Id. 

6.  Invalid  Sale  of  Franchise  for  Ex- 
tensions. Although  the  above 
condition  as  to  fare  is  a  com- 
pliance with  the  statute,  a  sale, 
under  the  resolutions  containing 
it,  of  extensions  of  an  existing 
railroad  to  the  company  ow^ning 
such  road  is  invalid  and"^  does  not 
vest  in  such  company  the  right 
to  build  the  extensions,  where  the 
sale  includes  several  franchises  in 
one  group  and  is  subject  to  the 
condition  of  payment  of  a  gross 
sum,  in  additioa  to  percentage 
upon  receipts.  Id, 
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7.  Street  Suiface  Railroads  —  Use  of 
Connecting  Tracks —  *'  Operation" 
of  Road.  The  use,  by  a  street 
surface  railroad  compan}',  of  a 
few  hundred  feet  of  the  interven- 
ing tracks  of  another  company,  to 
form  a  connection  between  the 
main  portions  of  its  own  track, 
over  which  to  run  its  own  cars 
and  transport  its  own  passengers 
as  part  of  a  continuous  route,  is 
an  **  operation  "  of  its  road,  within 
the  meaning  of  the  provisions  of 
the  Constitution  (Art.  3,  §  18)  and 
of  the  statute  (Railroad  Law,  §91, 
and  L.  1895,  ch.  545),  which  for- 
bid the  operation  of  a  street  rail- 
road without  the  prior  consent  of 
the  local  authorities  and  abutting 
owners.  Colonial  C  Tr.  Co.  v. 
Kingston  C.  R.  R.  Co.  540 

8.  Rigid  to  Use  Tracks  of  AnotJier 
Company.  The  provision  of  sec- 
tion 102  of  the  Railroad  Law  (amd. 
L.  1894,  ch.  693),  that  any  street 
surface  railroad  company  may  ac- 
quire the  right  to  use  the  tracks  of 
another  company,  without  its  con- 
sent, to  connect  main  portions  of 
a  line  to  be  operated  as  an  inde- 
pendent railroad,  by  condemnation 
proceedings,  does  not  provide  an 
alternative  right,  but  constitutes 
an  addition  to  the  provisions  of 
section  91  requiring  the  prior  con- 
sent of  the  local  authorities  and 
abutting  owners  for  the  operation 
of  a  street  railroad.  Id. 

9.  Conditions  Precedent,  The  con- 
sents of  the  local  authorities  and 
of  the  abutting  owners,  to  the 
use  oi*  operation  of  the  intervening 
track  of  another  company  by  a 
street  surface  railroad  company 
desiring  to  thereby  connect  the 
main  portions  of  its  own  track  for 
the  continuous  running  of  its  own 
cars,  are,  bv  force  of  the  Constitu- 
tion and  of  section  91  of  the  Rail- 
road Law,  conditions  precedent  to 
a  proceeding  to  acquire  such  use, 
under  section  102  of  the  Railroad 
Law.  Id. 

10.  Consents  to  One  Company  Not 
Available  to  Another.  The  fact 
that  one  street  surface  railroad 
company  has  the  consent  of  both 
local  authorities  and  abutting 
owners  to  build  and  operate  a  rail- 


road through  a  street,  does  not 
relieve  a  second  company  from  the 
necessity  of  obtaining  further 
consents  from  both  of  those  sources 
to  enable  it  to  use  the  tracks  of 
the  first.  Id. 

See  Neqligencb,  1,  2. 


RAILROAD  LAW. 
See  Session  Laws,  17,  18,  27-29. 

REAL  PROPERTY. 

1.  Payment  of  Consideration  for 
Land.  Payment  of  the  considera- 
tion, even  in  full,  is  not  of  itself 
such  a  part  performance  as  will 
justify  a  court  of  equity  in  enforc- 
mg  a  verbal  contract  for  the  sale 
of  land.     Cooley  v.  Lobdell.       596 

2.  Possession,  Residence  by  a  mar- 
ried woman,  with  her  husband,  on 
premises  which  he  had  orally  con- 
tracted for  a  good  consideration  to 
convey  to  her,  and  of  which  he 
continued  in  possession  the  same 
after  the  contract  was  made  tis  be- 
fore, does  not  constitute  such  a 
possession  as  will  entitle  her  to 
enforce  the  contract.  Id. 

See  Contract,  1. 
Tax,  4. 
Vendor  and  Purchaser,  1-3, 

REASONxlBLE  DOL^T. 
See  Crimes,  27. 

RECEIVER. 

See  Banking,  4. 

Corporations,  2-5,  11. 
Debtor  and  Creditor,  8,  5,  6. 
Equity,  2. 
Tax,  16. 

REFERENCE. 
See  Corporations,  3. 

REFORMATION. 
See  Ejectment,  3,  5. 
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REMAINDERS. 

8ee  Tax,  3. 
Will,  19. 

Remedies. 

1.  Assignee's  Right  of  Possession  Not 
Affected  by  Pursuit  of  Additional 
Bemedy.  When  an  assignee  for 
the  benefit  of  creditors  has  ob- 
tained a  paramount  right  to  the 
possession  of  personal  property 
through  delivery  thereof  by  a 
debtor  of  the  assignor,  the 'en- 
forcement of  the  right  of  posses- 
sion is  not  barred  by  the  assignee's 
obtaining  a  judgment  against  such 
debtor  to  foreclose  his  possible 
equity  in  the  property,  followed 
by  an  execution  and  a  sale  there- 
under of  the  debtor's  interest  in 
the  property.    Bowdish  v.    Page 

104 

2.  Election  of  Incojunstent  Bemedy  by 
Trustee,  One  occupying  the  posi- 
tion of  a  trustee,  such  as  an  assignee 
for  the  benefit  of  creditors,  cannot 
impair  the  vested  beneficial  inter- 
ests of  his  (xstuis  que  trustent,  upon 
the  theory  that,  in  his  efforts  in 
behalf  of  the  trust  estate,  he  had 
made  an  election  of  an  inconsistent 
remedy.  j^ 

REMOVAL. 

8ee  Civn.  Service,  7-9. 

RES  ADJUDICATA. 

See  Wn.L,  24. 

RESIDENCE. 
See  Tax,  6. 

RESIDUARY  LEGATEE. 
See  Will,  6-13. 

RETURN. 
See  Appeal,  11. 

REVISED  STATUTES. 

1.  2  i?.   S.  63.  g  40—  Will  —  Sub^ 
scnpttoii.     A  will,  drawn   upon  a 


pnnted  blank  coveriDg  only  one 
page  and  signed  by  the  testator 
and  subscribing  witnesses  at  the 
foot  of  the  page,  is  not  "sub- 
scribed bjr  the  testator  at  the  end 
of  the  will,"  as  required  by  the 
statute  (2  R.  8.  63,  §  40),  when  the 
blank  space  in  the  printed  form 
is  filled  up  by  subdivisions  marked 
respectively  "First"  and  •'Sec- 
ond," followed  by  the  words  ''See 
annexed  sheet,"  and  additional 
subdivisions,  marked  respectivclv 
*•  Third  "  and  *'  Fourth,"  are  writ- 
ten on  a  separate  piece  of  paper 
attached  to  the  face  of  the  blank, 
immediately  over  the  first  and 
second  subdivisions,  by  remova- 
ble metal  staples.    In  re  Whitnev. 

259 

.  3  JS.  .S'.  64,  §  U-^ R^trocation  of 
Will.  The  provision  of  the  act  of 
1849  (Gh.  375)  enabling  a  married 
woman  to  devise  property  *'  in  the 
same  manner  and  with  like  effect 
as  if  she  were  unmarried,"  does 
not  have  the  effect  of  extending 
the  rule  that  "a  will  executed  by 
an  unmarried  woman  shall  be 
deemed  revolved  by  her  subse- 
quent marriage  "  (2  li.  S.  W,  ^44) 
to  the  case  of  a  will  executed  by  a 
married  woman,  who  subsequently 
became  a  widow  and  remarried. 
In  re  McLarney.  41^ 

3.  2  i?.  S,  m -^  Corporations -^ 
Voluntary  Dissolution  —  Action 
against  Reenter— Pleading.  When 
a  complaint  against  the  receiver  of 
a  corporation,  appointed  by  an 
order  or  decree  made  in  a'  pro- 
ceeding under  the  statute  for  the 
voluntary  dissolution  of  corpora- 
tions (2  R.  8.  467,  et  seq.),  avers 
that  the  corporation  has  been  dis- 
solved, and  the  averment  is  not 
denied  in  the  answer,  the  fact  that 
the  defendant  was  appointed  re- 
ceiver on  final  dissolution  suffi- 
ciently appears.  Ludiugton  v 
Thompson.  499 

t.  2  JR.  S.  469,  §  67-^Rereirer  a 
Irustee  —  Suspension  of  Statute,  of 
Limitatiom.  The  receiver  of  a 
voluntarily  dissolved  corporation 
IS,  by  force  of  the  statute  (2  K.  S 
469,  §  67),  a  trustee  of  the  propl 
erty  of  the  corporation  for  the 
benefit  of  all  its  creditors;  and  the 
six  years'  Statute  of  Limitations 
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does  not  run  in  his  favor  against 
claims  not  barred  at  the  time  of 
his  appointment,  so  lon^  as  the 
trust  is  open  and  continumg,  and 
has  not  been  repudiated  or  denied. 

Id. 

i.  2  R.  8.  470,  §  13  —  mabli8h- 
ment  of  Disputed  CUu?ns.  The 
method  prescribed  by  the  statute 
authorizing  proceedings  for  the 
voluntary  dissolution  of  corpora- 
tions, for  ascertaining  the  validity 
of  disputed  claims  by  summary 
reference  (2  U.  S.  470,  §  73)  is  not 
exclusive,  and  the  court  may 
authorize  an  action  for  that  pur- 
pose against  the  receiver  who 
disputes  the  validity  of  a  claim. 

Id. 


REVISED  STATUTES  (UNITED 
STATES). 

1.  §  5057  —  Limitation  of  Action  — 
Assignee  in  Bankruptcy.  The 
limitation  of  section  5057  of  the 
Revised  Statutes  of  the  United 
States  —  that  *'  No  suit,  cither  at 
law  or  in  equity,  shall  be  main- 
tainable in  any  court  between  an 
assignee  in  bankruptcy  and  a  per- 
son claiming  an  adverse  interest, 
touching  any  property  or  rights 
of  property  transfemble  to  or 
vested  in  "such  rissignee,  unless 
brought  within  two  years  from 
the  time  when  the  cause  of  action 
accrued  for  or  against  such  as- 
signee"—  is  applicable  only  to 
suits  growing  out  of  disputes  in 
respect  of  property  of  the  bank- 
rupt which  came  to  the  hands  of 
the  assignee,  to  which  adverse 
claims  existed  while  in  the  hands 
of  the  bankrupt  and  before  assign- 
ment. Bowen  v.  D.,  L.  db  W.  II 
B.  Co.  470 

2.  Idem  —  Ejectment  by  Assignee  in 
Bankruptcy  for  Wrongful  Entry 
after  Assignment.  The  limitation 
of  two  years  imposed  by  section 
50r)7  of  the  Revised  Statutes  of  the 
United  States  does  not  apply  to 
an  action  by  an  assignee  in  bank- 
ruptcy for  the  recovery  of  real 
property  owned  by  the  bankrupt 
against  a  person  who,  without 
right  and  after  title  had  vested  in 
the  a.ssignee.  had  entered  upon 
and    taken     possession    thereof ; 

03 


and,  hence,  the  maintenance  of 
such  an  action  is  not  precluded 
by  the  lapse  of  two  years  after 
the  wrongful  entry  before  its 
commencement.  Id. 


RIGHT  OF  WAY. 
See  Contempt,  2. 

RULES. 
See  Racing  Associations,  1,  2,  4-6, 

SALES. 
See  Vendor  and  Purchaser,  1-8, 

SEDUCTION. 
/S<S43  Crimes,  23-26. 

SELF-DEFENSE. 
See  Crimes,  9,  10. 

SEPARATION. 
See  Husband  and  Wife,  7. 

SESSION  LAWS. 

1.  1848,  Gh.  S7  — Gas  Light  Corn- 
pan  ies — Extent  of  Grant  by  Mu nie- 
ipal  Authorities  of  Permission  to 
Lay  Pipes  in  Streets.  A  grant  by 
the  authorities  of  a  town  to  a  gas 
light  company  incorporated  under 
the  statute  (L.  1848,  ch.  37),  of 
power  to  lay  conductors  *'  for  con- 
ducting gas  in  and  through  the 
public  streets  and  highways  of 
said  town,"  without  any  expressed 
limitation,  is  not  to  be  deemed  re- 
stricted to  existing  streets  and 
highways,  but  is  to  be  construed 
as  extending  to  streets  and  high- 
ways as  subsequently  enlarged^ 
changed  or  opened.  People  ex  rel. 
Woodhacen   G,  L.  Co.  v.  Deehan. 

52» 

2.  1848,  Ch.  ^i.— Married  Women's 
Act —  Contract — Effect  of  Marriage. 
Where  an  attorney  employs  a 
woman  as  clerk  for  so  long  a  time 
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as  he  practices  law,  payment  not 
to  be  made  until  he  retires  from 
practice,  and  the  parties  are  sub- 
sequently married,  the  contract  is 
merged;  the  husband,  after  that 
event,  is  entitled  to  her  services 
and  she  cannot  recover  for  such  as 
are  rendered  during  the  period  of 
the  married  relation  —  except  as 
permitted  by  L.  1892,  ch.  594;  L. 
1896,    ch.    272.      In  re   Calli»ter. 

294 

8.  Idem  —  Contract  Jor  Pergonal 
Sercieeit.  Such  a  contract  is  not 
"property"  within  the  meaning 
of  the  Married  Women's  Act  of 

1848  (Ch.  200),  which  continues 
the  woman's  separate  property 
after  marriage;  and  that  act  does 
not  save  from  extinguishment  by 
marriage  of  the  parties,  a  contract 
relating  solely  to  personal  services 
to  be  rendered  by  the  woman 
for  the  man,  for  a  consideration 
named.  Id. 

4.  1849,  C?i.  375  —  Married  Women' 9 
Act.     The  provision  of  the  act  of 

1849  (Ch.  375)  enabling  a  married 
woman  to  devise  property  "  in  the 
same  manner  and  with  like  effect 
as  if  she  were  unmarried,"  does 
not  have  the  effect  of  extending 
the  rule  that  "a  will  executed  by 
an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent 
marriage  "  (2  R.  S.  64,  §  44)  to  the 
case  of  a  will  executed  by  a  mar- 
ried woman,  who  siibsequentlv 
became  a  widow  and  remarried. 
In  re  McLarney.  416 

5.  1881,  Ch.  ^^\  — Taxpayer's  Ac- 
tion—  Netc  York  City  Dock  De- 
partment. The  **  Act  for  the  Pro- 
tection of  Taxpayers"  (L.  1881, 
ch.  531,  as  amended  by  L.  1892, 
ch.  301),  does  not  authorize  a 
lessee  of  the  wharfage  of  a  bulk- 
head from  the  city  of  New  York 
to  maintain  a  taxpayer's  action  to 
enjoin  the  dock  department  from 
evicting  him  from  land  belonging 
to  the  city,  near  the  bulkhead  but 
not  appurtenant  thereto,  occupied 
by  him  without  ri^ht,  on  the 
theory  that  the  eviction  would  be 
an  "illegal  otticial  act"  on  the 
part  of  the  dock  department, 
although  assumine  to  act  in  the 
interest  of  the  city,  merely  for 
the  reason  that  the  control  of  the 


land  is  vested  in  some  other  de- 
partment of  the  city  government 
Sogers  V.  (/Brim,  867 

6.  Idsm—"  Illegal  Official  Acts.*' 
The  authority  conferred  by  the 
Taxpayers'  Act  upon  a  private 
individual  to  maintain  an  action 
to  enioin  "illegal  official  acta" 
extends  only  to  acts  which,  if 
performed,  would  produce  a  pub- 

I      lie   injur}',   and   the  remedy   for 
'      which   by  injunction  was  previ- 
ously  available  to  the  attorney- 
general  or  some  body  or  officer 
acting  on  behalf  of  the  public. 

Id. 

7.  \9&!i,Ch.4Gld^Taxon  Bank  Stock. 
The  lien  of  a  tax  on  bank  stock, 
created  by  section  314  of  chapter 
409,  Laws  of  1882,  made  the  im- 
position of  a  tax  on  stock,  ^hich 
was  exempt  because  owned  by  a 
fire  and  marine  insurance  com- 
pany doing  business  in  the  state, 
such  an  impounding  or  duress  of 
the  property  as  to  render  a  pay- 
ment thereof  so  far  involuntary  as 
to  authorize  an  action  by  the 
owner  of  the  stock  to  recover  from 
the  city  which  imposed  the  tax  the 
money  wrongfullv  received  there- 
for. JEtna  iM.  bo.  V.  Mayor,  etc. . 
of  JUT.  r.  331 

8  Idem  —  Exemption.  The  pro- 
vision for  the  taxation  of  bank 
shares  in  chapter  409,  Laws  of 
1882,  which  expressly  makes  them 
a  part  of  the  personal  property  of 
the  stockholder,  does  not  exclude 
such  shares  from  the  exemption 
created  by  chapter  679,  Laws  of 
1886,  of  the  personal  property  of  a 
fire  and  marine  insurance  company 
doing  business  in  the  state.        Id. 

9.  1882,  Ch.  410  —  Proceeding  for 
Abandonment.  The  statute  (Con- 
solidation Act,  L.  1882,  ch.  410, 
§  1454  et  seq.\  providing  for  pro- 
ceedings in  the  city  of  New  York 
against  a  person  who  has  aban- 
doned his  wife  without  adequate 
support,  is  summarv  and  penal 
and  should  be  strictly  construed; 
and  the  charge  thereunder  is  of  a 
criminal  nature,  which  it  is  incum- 
bent on  the  People  to  prove- 
People  ex  rel.  Comrs.,  etc.^  v.  Cvl- 
ten.  629 
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10.  1885,   Ch.  876—  Corporation  in 
•  Hands  of  Receiver  —  Preference  to 

Wages  —  *  *  Employees. "  While  the 
word  "  employees"  in  the  statute 
(L.  1885,  ch.  876)  giving  a  prefer- 
ence to  the  wages  of  the  em- 
ployees, operatives  and  laborers 
of  a  domestic  corporation  in  the 
hands  of  a  receiver,  is  used  in  a 
restricted  and  limited  sense,  it  is 
of  larger  import  than  the  words 
"operatives  and  laborers'*  which 
follow  it,  and  is  not  confined  to 
those  who  perfonn  manujil  labor, 
occupy  a  strictly  subordinate 
position,  and  receive  daily  wages 
only.      Palmer  v.  Van  Santvoord. 

612 

11.  Idem  —  Purpose  of  Act  —  **  Em- 
ployees." The  purpose  of  the  act 
of  1885  (Ch.  876)  is  that  the  debts 
of  the  corporation  for  the  wages 
of  employees,  including  in  the 
designation  all  who  in  common 
understanding  held  that  relation 
to  the  corporation,  should  be  the 
first  charge  on  the  assets.  Id. 

12  Idem  —  *  *  Employees  "  —  "  Wages.'* 
It  seems,  that  bookkeepere  or  per- 
sons employed  to  make  sales  of 
merchandise,  or  of  property  man- 
ufactured by  the  corporation,  are 
"employees"  within  the  meaning 
of  the  act,  and  that  their  com- 
pensation earned  is  "  wages." 
whether  such  persons  are  em- 
ployed by  the  da3^  month  or 
year,  and^  whether  the  compensa- 
tion is  denominated  "salary"  or 
"wages"  in  the  contract  of  em- 
ployment. Id. 

13.  Idem  —  Sales  Agent  and  Mechanic. 
Held,  tliat  a  person  employed  by  a 
mowing  machine  company  at  a 
compensation  of  $100  per  month,  to 
sell  or  solicit  sales  of  the  machines 
manufactured  by  the  company, 
and  to  set  up,  take  down,  and  re- 
pair machines  sold,  was  an  "em- 
ployee," and  that  his  claim  for 
wages  was  entitled  to  a  prefer- 
ence, under  the  act  of  1885.       Id. 

14.  1885,  C7i.  428  —  Expenses  of 
Trials  for  Crimes  Committed  in 
State  Prison  —  Reimfmrsement  of 
Cayuga  County.  The  enactment 
of  chapter  428,  Laws  of  1885,  au- 
thorizing the  Board  of  Claims  to 
audit  the  claim  of  Cayuga  county 


for  moneys  expended  in  1873-1877 
in  the  trials  of  convicts  in  the 
Auburn  state  prison,  for  crimes 
committed  in  the  prison,  wjis 
within  the  scope  of  the  legislative 
power  over  taxation,  and  was  not 
in  conflict  with  any  restriction  or 
inhibition  of  the  Constitution.  Bd. 
Suprs.  Cayuga  Co.  v.  State,        279 

15.  1886,  C'i.  ^19— Exemption  of  In- 
surance  Companies  from  Taxation. 
The  exemption  of  the  personal 
property  of  insurance  companies 
from  taxation,  by  section  4  of 
chapter  679,  Laws  of  1886,  enacted 
June  fifteenth  of  that  year,  to  take 
effect  immediately,  but  without 
any  provision  giving  it  retroactive 
erfect,  did  not  apply  to  taxes  for 
the  year  1886  upon  property  in 
the  city  of  New  York,  although 
when  the  act  was  pa  ^sed  the  tax 
had  not  been  actually  perfected 
by  extending  it  upon  the  assess- 
ment roll,  since  the  assessment 
became  complete  on  May  first. 
uEtna  Ins.  Co.  v.  Mayor,'  etc.,  of 
JV.  T.  331 

16.  Idem  —  Tax  on  Bank  Stock 
Owned  by  Insurance  Company. 
Stock  of  banks  in  this  state,  owned 
by  a  fire  and  marine  insurance 
company  doing  business  in  this 
state  but  organized  under  the  laws 
of  another  state,  is  exempt  from 
taxation,  by  force  of  section  4  of 
chapter  679,  Laws  of  1886,  as  part 
of  the  "personal  property,  fran- 
chise and  business"  of  such  a 
company.  Id. 

See,  also,  par.  8,  this  title. 

17.  1890,  Ch.  565  —  Street  Surface 
Rttilroads  —  New  York  City — Hale 
of  Franchise  for  Extensions.  The 
common  council  of  the  city  of 
New  York  cannot,  under  section 
93  of  the  Railroad  Law  (L.  1890, 
ch.  565,  as  amended  bv  L.  1892, 
chs.  306,  676,  and  L.'  1893,  ch. 
434),  make  a  valid  sale  of  more 
than  one  extension  of  an  existing 
street  surface  railroad  at  the  same 
sale,  to  be  struck  off  upon  one 
bid,  when  the  extensions  are  sepa- 
rated from  each  other  in  such  a 
way  that  they  can  only  be  oper- 
ated together  over  the  line  of  the 
existing  railroad.  Beekman  v. 
Third  Ave.  II  R.  Co,  144 
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18.  Idem — Condition  as  to  Bats  of 
Fare.  A  condition  in  the  resolu- 
tions of  the  common  council 
authorizing  the  sale  of  an  exten- 
sion of  an  existing  railroad,  that 
**  No  passenger  shall  he  charged 
more  than  flvccenta  for  a  continu- 
ous ride  from  or  to  the  above 
branch  or  extension,"  together 
with  a  provision  that  "  AH  laws 
or  ordinances  now  in  force,  or 
which  may  be  modified  or  adopted, 
affecting  the  surface  railroads 
operating  in  this  city  shall  be 
strictly  complied  with,  and  espe- 
cially article  IV  of  the  General 
Railroad  Law/'  is  a  substantial 
compliance  with  that  portion  of 
section  03  of  the  statute  which 
directs  that  but  one  fare  shall  be 
exacted  for  passage  over  such 
branch  or  extension  and  over  the 
line  of  the  railroad  which  shall 
have  applied  therefor.  Id. 

1802,  ch.  801  — See  par.  5,  this  title. 
"       ,  ch.  806  — See  par.  17,  this  title. 


19.  1802,  Ch.  999— Transfer  Tax 
Act — Exemption  of  United  States 
Botids.  United  States  bonds, 
owned  by  a  resident  decedent, 
which  would  otherwise  be  sub- 
ject to  valuation  for  the  purpose 
of  fixing  the  tax  under  the  Trans- 
fer Tax  Act  of  1892  (Ch.  390),  are 
exempt  from  such  valuation,  by 
force  of  the  provision  (§  22)  which 
limits  the  meaning  of  the  words 
"estate"  and  "  property,"  as  used 
in  that  act,  to  property  over  which 
the  state  has  jurisdiction  for  the 
purposes  of  taxation.  In  re  Sher- 
man. 1 

20.  Idem  —  Transfer  to  Remainder- 
men under  Will  Giving  Potcer  of 
Disposition  to  Life  Tenant  —  Non- 
exercise  of  Power.  Where  a  will 
gives  property  to  one  for  life, 
with  power  of  disposition  during 
life  and  by  will,  and  provides 
that  the  residue  remaining  at  his 
death  undisposed  of  shall  pass  to 
certain  persons  named,  and  the 
life  tenant  by  will  directs  his  ex- 
ecutors to  distribute  the  property 
**  according  to  the  provisions  of 
the  will"  of  the  first  testator,  by 
delivering  the  same  to  the  execu- 
tors named  in  tliat  will  for  that 
purpose,  such  direction  is  not  an 
exercise  of  the  power  of  disposi 


tion,  but  the  property  is  deemed 
to  have  passed  directly  to  the  re- 
maindermen under  the  will  of  the 
first  testator ;  and  such  transfer 
is  not  taxable  under  the  Transfer 
Tax  Act  of  1802  (Ch.  800),  where 
the  death  of  the  first  testator  oc- 
curred prior  to  legislation  taxing 
transfers  by  will.  In  re  Lang- 
don.  6 

21.  Idem  —  Transfer  Tax—  Transfer 
Intended  to  Take  Effect  in  Posses- 
sion at  Death  of  Donor.  Where 
property  is  delivered  by  the  owner 
to  a  trustee,  under  an  instrument 
purporting  to  assign  it  to  the 
trustee  and  his  successors  in  trust 
to  collect  the  income  and  apply 
the  same  to  the  grantor's  use  dur- 
ing life,  and  after  the  grantor^s 
death  to  distribute  the  property 
among  designated  remaindermen, 
the  transfer  to  the  remaindermen 
must  be  deemed  to  have  been  "  in- 
tended to  take  effect,  in  possession 
or  enjoyment,  at  or  after  the 
death"  of  the  grantor  or  donor, 
within  the  meaning  of  the  Trans- 
fer Tax  Act  (L.  1892,  ch.  899,  §  1). 
In  re  Green,  223 

'  1892,  ch.  594— See  par.  2,  this  title. 
I  1892,  ch.  676  — See  par.  17,  this  title. 

22.  1892,  Ch.  ^11  — Statutory  Con- 
struction Law  —  Computation  of 
7\me.  The  Statutoiy  Construc- 
tion Law  (L.  1892,  ch.  677,  §  27) 
discloses  no  intention  to  materially 
change  the  previous  rule  for  the 
compulation  of  time  (Code  Civ. 
Pro.  §  788),  except,  perhaps,  to 
more  aefinitely  fix  the  event  from 
which  the  count  is  made.  People 
V.  Burgess.  561 


23.  Idem  —  Exclusion  and  Inclusion 
of  Days.  Under  the  Statutory 
Construction  Law  (§  27),  when  an 
act  is  required  to  be  done  a  cer- 
tain number  of  days  before  the 
day  of  a  specified  event,  the  day 
of  the  specified  event  is  the  one  to 
be  excluded  in  the  computation, 
and  in  counting  back  from  that 
time,  the  day  on  which  the  re- 
quired act  was  performed  may  be 
included.  Id, 

24  Idem  —  Time  of  Drawing  Trial 
Jurors— Code  Civ.  Pro.  %  1042. 
In  computing  time  under  the  pro- 
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vision,  that  **on  a  day  *  •  ♦ 
not  less  than  fourteen  *  *  • 
days  before  the  day  appointed  for 
holding  each  trial  term,"  the 
county  clerk  must  draw  the  nanoes 
of  persons  to  serve  as  trial  jurors 
At  the  term  (Code  Civ.  Pro.  §  1042), 
the  day  appointed  for  holding  the 
term  must  be  excluded,  and  the 
day  on  which  the  names  were 
drawn  may  be  included.  Id. 

25.  1892,  Ch.  089— Banking  Law  — 
Predominance  of  Action  by  At- 
torney General  over  Proceeding  by 
Directors.  When  the  directors 
of  an  insolvent  banking  corpora- 
tion have  commenced  a  special 
proceeding  for  voluntary  dissolu- 
tion under  the  Code  of  Civil  Pro- 
cedure (i^^  2419-3431)  after  the 
Buperintendent  of  banks  has 
taken  possession  of  the  prop- 
erty ana  business  of  the  corpora 
tion,  an  action  for  involunUiry  dis- 
solution instituted  by  the  attorney- 
general  in  the  name  of  the  People; 
under  the  Banking  Law  (L.  1892, 
ch.  689)  and  the  Code  of  Civil  Pro- 
cedure (g§  1785-1795),  although 
begun  after  the  special  proceed- 
ing, takes  priority.  Lire  Murray 
Hill  Bank.  199 

26.  Idem — Receiver.  The  command 
of  the  Banking  Law  (^  17),  that 
the  superintendent  of  banks  shall 
retain  possession  of  the  property 
and  business  of  insolvent  banking 
corporations  until  the  termination 
of  the  action  instituted  by  the 
attorney-general,  deprives  even 
the  courts  of  power  to  disturb 
that  possession  through  a  receiver 
appointed  in  a  proceeding  inde- 
pendent of  that  instituted  by  the 
attorne3^-general.  Id. 

1893,  ch.  434  —  See  par.  17,  this  title. 

27.  1894,  Ch.  Q9d  — Railroad  Law  — 
Right  of  One  Street  Railroad  Com- 
pany to  Uae  T'racks  of  A  nother.  The 
provision  of  section  102  of  the  Rail- 
road Liiw  (amd.  L.  1894,  ch.  693). 
that  any  street  surface  railroad 
company  may  acquire  the  right  to 
use  the  tracks  of  another  company, 
without  its  consent,  to  connect 
main  portions  of  a  line  to  be  ope- 
rated as  an  independent  railroad, 
by  condemnation  proceedings, 
does   not    provide  an  alternative 


right,  but  constitutes  an  addition 
to  the  provisions  of  section  91  re- 
quiring the  prior  consent  of  the 
local  authorities  and  abutting  own- 
ers for  the  operation  of  a  street 
railroad.  Colonial  C  Tr,  Co.  v. 
Kingston  C.  R.  R.  Co.  540 

28.  Idem  —  Conditions  Precedent. 
The  consents  of  the  local  authori- 
ties and  of  the  abutting  owners, 
to  the  use  or  operation  of  the  in- 
tervening track  of  another  com- 
pany by  a  street  surface  railroad 
company  desiring  to  thereby  con- 
nect the  main  portions  of  its  own 
track  for  the  continuous  running 
of  its  own  cars,  are  by  force  of  the 
Constitution  and  of  section  91  of 
the  I^iilroad  Law,  conditions 
precedent  to  a  proceeding  to  ac- 
quire such  use,  under  section  102 
of  the  liailroad  Law.  Id. 


29.  1895,  Ch.  VA^  — Street  Surface 
Railroads —  Use  of  Connecting 
Tracks — *' Operation**  of  Road. 
The  use,  by  a  street  surface  rail- 
road company,  of  a  few  hundred 
feet  of  the  intervening  tracks  of 
another  company,  to  form  a  con- 
nection between  the  main  portions 
of  its  own  track,  over  which  to 
run  its  own  cars  and  transport  its 
own  passengers  as  part  of  a  con- 
tinuous route,  is  an  "operation" 
of  its  road,  within  the  meaning  of 
the  provisions  of  the  Constitution 
(Art.  3,  ^  18)  and  of  the  statute 
(Railroad  Law,  §  91,  amd.  L.  1895, 
ch.  545),  which  forbid  the  opera- 
tion of  a  street  railroad  without 
the  prior  consent  of  the  local  au- 
thorities and  abutting  owners.  Id. 

30.  1895,  Ch.  570  —  Racing  Asso- 
cidtions  —  7?////'^  of  Jockct/  Club. 
By  force  of  the  statute  (L.  1895, 
ch.  570),  a  racing  ass(x>iation  or- 
ganized and  conducting  running 
races  thereunder,  and  its  patrons, 
are  as  much  subject  to  the  reason- 
able rules  and  regulations  of  the 
New  York  Jockey  Club  as  they 
would  be  if  the  riiles  were  incor- 
porated into  and  actually  made  a 
part  of  the  act.  Grannan  v. 
WeMchester  Racing  Assn.  449 

81.  Idem  —  Status  of  Patron  of  Race. 
A  person  who  attends  a  running 
race  conducted  by  a  racing  associ- 
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ation  organized  under  the  act  of 
1895,  has,  by  force  of  the  statute, 
only  a  qualified  right  to  be  pres- 
ent, and  when  he  becomes  a  patron 
of  such  a  race  he  subjects  himself 
to  the  control  of  the  statute  and 
the  rules  of  the  jockey  club.     Id. 

82.  Idem  —  Validity  of  Pmoer  of 
Excbmon  from  Races.  The  statu- 
tory provision  (L.  1895,  ch.  570) 
which  confers  upon  an  association 
organized  thereunder  power  to 
exclude  from  its  running  races 
any  person  who  had  been  ruled  off 
the  turf  by  the  jockey  club,  does 
not,  in  its  application  to  a  person 
not  a  membtr  of  the  association  or 
having  any  property  rights  in  it, 
but  who  had  purchased  an  admis- 
sion ticket  after  having  been  prop- 
erly ruled  off  the  turf,  violate  any 
contract,  take  any  property  or  in- 
terfere with  any  vested  right.    Id. 

88.  Idem—  Validity  of  Rules  of 
Jockey  Club.  The  rules  of  the 
jockey  club  in  respect  to  ruling 
persons  off  the  turf,  adopted  ante- 
rior to  the  passage  of  chapter  570 
of  the  Laws  of  1895,  recognized 
by  that  act  as  valid  so  far  as  they 
were  reasonable,  and  imposed  by 
the  act  upon  racing  associations 
organized  under  it,  cannot  be 
deemed  invalid,  unless  they  are 
unreasonable.  Id. 

84.  Idem  —  Rtjasonahleness  of  Rules 
of  Jockey  Club.  The  rules  of  the 
jockey  club,  recognized  by  the  act 
of  1895,  permitting  the  club  to 
exclude  from  races  conducted  by 
associations  subject  to  its  rules,  a 
person  guilty  of  dishonest  prac 
tices  or  of  a  willful  breach  of  its 
rules,  cannot,  as  matter  of  law,  be 
held  unreasonable.  Id. 

85.  Idem.  —  Rigid  to  Attend  R/iees 
Limited.  Under  the  act  of  1895, 
the  right  of  the  public  to  attend 
running  races  conducted  there- 
under is  a  limited  one,  and  in  all 
respects  subject  to  the  reasonable 
rules  of  the  jockey  club,  which 
were  given  the  effect  and  force  of 
a  public  statute.  Id. 

86.  Idem  —Ruling  off  Turf  for  Giving 
•     Pi^esents  to  Jockeys.     The  rules  of 

the  jockey  club,  adopted  prior  to 
the  passage  of  chapter  570  of  Laws 


of  1895,  which  forbid  jockeys  to 
receive  presents  from  any  person 
other  than  the  owner  of  the  horses 
ridden  by  them,  and  provide  that 
any  person  who  knowingly  aids  or 
abet«  in  any  breach  of  the  orders 
of  the  stewards,  or  gives,  offers  or 
promises,  directly  or  indirectly, 
any  bribe  to  any  jockey,  may  be 
ruled  off,  are  reasonable'and  valid; 
and  a  violation  thereof  can  be  com- 
mitted and  the  penidty  incurred  by 
the  making  and  offering  of  presents 
of  money  to  jockeys,  by  one  not 
the  owner  of  the  horses  ridden  by 
them,  under  circumstances  justify- 
ing the  inference  that  the  presents 
were  intended  as  bribes.  Id. 

37.  Idsm — Justifiable  Exclimonfrom 
Races,  Under  the  law  (L.  1895, 
ch.  570),  a  decision  made  by  the 
New  York  Jockey  Club,  through 
its  stewanis,  on  sufficient  facts, 
ruling  a  person  off  the  turf  for  his 
disobedience  of  its  reasonable  rules 
and  regulations,  justifies  a  racing 
association,  organized  under  the 
law  of  1895,  in  thereafter  exclud- 
ing the  person,  although  he  has 
purchased  an  admission  ticket, 
from  its  grounds  when  running 
races  open  to  the  public  generally 
are  being  held,  although  he  at  the 
time  tenders  compliance  with  and 
expresses  a  willingness  in  the 
future  to  con  form  to  the  rules  and 
regulations  of  the  association,  in- 
cluding those  of  the  jockey  club. 

Id. 

38.  1895,  Ch.  601  —Renew  of  Judg- 
ment of  New  York  City  Magistrate. 
The  legislature  has  the  power  to 
enact  a  statute  (such  as  L.  1895, 
ch.  001,  §  20).  the  effect  of  which 
is  to  provide  for  a  final  review  in 
the  Court  of  Appeals  of  a  judg- 
ment or  order  made  by  a  city  mag- 
istrate of  the  city  of  New  York 
convicting  a  party  as  a  disorderly 
person,  not  theretofore  reviewable 
i n  that  co  u  rt .  Peo}^  ex  ret.  Comrs. . 
etc.,  V.  Cullen.  629 

39.  laem  —  Review  of  Conviction  as 
a  Disorderly  Person,  for  Abandon- 
ment of  Wife.  By  force  of  the 
statute  (L.  1895,  ch.  601,  §20),  an 
appeal  now  lies  to  the  Court  of 
Appeals,  as  matter  of  right,  from. 
a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  af- 
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firming  a  judgment  of  the  Court 
of  Special  Sessions  of  the  city  and 
county  of  New  York  adverse  to 
the  defendant  in  a  proceeding 
commenced  before  a  city  magi's- 
tmte,  in  which  the  defendant  was 
convicted  of  being  a  disorderly 
person  in  that  he  had  abandoned 
his  wife  without  adequate  sup- 
port, and  where  a  (}uestion  of  law 
is  presented  for  review.  Id. 

40.  1895,  C/i.  1042  —  Cicil  lUglUft 
Act,  The  act  "to  protect  all 
citizens  in  their  civil  and  legal 
riglits"  (L.  1895,  ch.  1042),  was 
intended  only  to  prevent  exclusion 
from  the  advantages  of  places  of 
accommodation  or  amusement  on 
the  ground  of  race,  creed  or  color, 
and  docs  not  confer  the  absolute 
right  to  admission  to  a  race  meet- 
ing after  having  been  properly 
ruled  off  the  turf  under  a  statute 
and  authorized  rules  which  im- 
pose conditions  and  limitations 
upon  the  right  to  hold  races,  not 
based  upon  race,  creed  or  color, 
but  applicable  to  all  persons  alike. 
Grannan  v.  Westchester  Bacing 
Assn.  .  449 

1893,  ch.  272— See  par.  2,  this  title. 

41.  \H^,Ch.^Z  — Protection  of  Oys 
ters  —  Forfeiture  of  Ditttarbing  Ves- 
sel. Chapter  383,  Laws  of  1896, 
which  provides  for  the  summary 
seizure  of  any  boat  or  vessel  used 
by  one  person  in  interfering  with 
oysters  or  other  shell  fish  belong- 
ing to  another,  and  for  its  forfeit- 
ure and  s;ile,  and  the  payment  of 
the  avails  to  the  commissioners  of 
tisheries.  game  and  forest,  by  an 
exclusive  procedure  before  a  jus- 
tice of  the  peace,  with  no  provis- 
ion for  a  jury  trial,  is  in  violation 
of  the  constitutional  provisions 
that  **tri:il  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used 
shall  remain  inviolate  forever," 
and  that  no  person  shall  be  de- 
prived of  "life,  liberty  or  prop- 
erty without  due  process  of  law.'" 
(N.  Y.  Const,  ait.  1,  ^^  2,  6;  U.  S. 
Const.  14th  amdt.)     Colon  v.  Lisk. 

188 

42.  Idem  —  Police  Power.  The  act 
(L.  1896,  ch.  383)  involves  the  un- 
authorized confiscation  of  private 
property  for  the  mere  protection 


of  private  rights,  and  is  not  within 
the    police    power  of   the  state. 

Id. 

48.  1896,  Ch.  831  — C7m7  Service^ 
Veterans  —  Removal.  The  words 
"holding  a  position,"  In  the  stat- 
ute (L.  1896,  ch.  821)  which  for- 
bids the  summary  removal  of  a 
veteran  holding  a  position  in  the 
service  of  the  state  or  of  one  of  its 
political  divisions,  mean  only  a 
lawful,  as  contrasted  with  a  de 
facto  title,  and  do  not  cover  a  ten- 
ure by  il legal  appoi ntment.  People 
ex  rel.  Ilannan  v.  Bd.  Health,  Troy. 

518 

44.  Idem  —  Appointment  of  Veteran 
without  Civil  Sertice  Examination 
—  Removal.  The  appointment  of 
a  veteran  to  a  position  subject  to 
the  civil  service  statute  and  rules 
(as  was  the  position  of  registrar  of 
vital  statistics  of  the  city  of  Troy 
in  1888),  without  his  having  passed 
the  re(iuisite  examination,  makes 
his  appointment  illegal,  and  ren- 
dera  him  a  de  facto  officer  only, 
having  no  valid  title  to  the  posi- 
tion and  hence  not  within  the  pro- 
tection of  the  act  of  1896  (Ch.  821); 
and  it  is  the  duty  of  the  appoint- 
ing power,  upon  learning  the 
facts,  to  dispense  with  his  services 
and  appoint  a  person  possessing 
the  qualifications  required  by  law. 

Id. 

43.  Idem  —  Ile^riiig  Precedent  to 
R^moral  —  "  Incompetency.''  The 
word  "incompetencv,"  as  used 
in  the  act  of  181)6  ((^h.  821)  which 
forbids  the  removal  of  a  veteran 
holding  a  position  in  the  service 
of  the  state  or  of  one  of  its  politi- 
cal divisions,  "except  for  incom- 
petency or  misconduct  shown, 
after  a  hearing  upon  due  notice, 
upon  the  charge  made,"  refers  to 
the  capacity  of  a  le.sally  appointed 
incumbent  to  fill  the  place,  not  to 
eligibility  to  appointment,  and 
hence  does  not  entitle  a  de  facto 
ofiicer  to  a  hearing  as  to  whether 
he  had  passed  tlie  required  civil 
service  examination.  Id, 

46.  1896,  Ch.  902  —  Establishment 
of  Toicn  Fire  District  by  Board  of 
SuperHsors — Preliminary  Petition. 
The  action  of  a  board  of  super- 
visors in  undertaking  to  estiiblish 
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a  fire  district  in  a  town,  under  sec- 
tion 37  of  the  County  Law  as 
amended  b^-  chapter  902,  Laws  of 
1896,  is  legislative  in  character  and 
is  not  rendered  subject  to  review 
by  certiorari  because  the  affidavit 
verifj'ing  the  preliminary  petition 
does  not  state  that  the  petition 
complies  with  the  requirement  of 
the  statute  that  the  names  attached 
appear,  by  the  last  assessment  roll, 
to  be  those  of  the  owners  of  more 
than  one-half  of  the  taxable  real 
property  of  the  district  described. 
People  M  rd.  O  Connor  v.  Bd.  Stiprs. 
Queens  Co.  870 

SHERIFFS. 

Sheriff  and  Depxtty  —  Enforcement 
of  Deputy's  Ihnd  t<?  Indemnify 
Sheriff.  A  sheriff  may  recover, 
by  action  upon  his  deputy's  official 
bond  conditioned  to  indemnify  him 
against  liability  to  third  parties 
from  acts  or  omissions  of  the 
deputy,  the  amount  for  which  he 
has  been  rendered  liable  to  the 
plaintiff  in  an  attachment  suit  by 
reason  of  the  deputy's  falsely 
informing  him  that  a  check  re- 
ceiyeti  by  the  deputy  from  the 
claimant  of  attached  property,  on 
releasing  the  property  under  a 
written  stipulation  between  the 
attachment  plaintiff's  attorney  and 
the  claimant  that  the  proceeds  of 
the  check  were  to  be  held  by  the 
sheriff  until  the  final  judgment  as 
security  for  the  plaintiff's  demand 
in  the  attachment  suit,  was  re- 
ceived simply  in  lieu  of  the  prop- 
erty released.     Flack  v.    Bra^el, 

621 

SKATING. 

See  N  KG  LICENCE,  3,  4. 

SPECIAL  PROCEEDING. 
See  Banking,  2. 


SPECIFIC  PERFORMANCE. 
See  Limitation  of  Action,  9. 

STATE   PRISON. 
See  Constitutional  Law,  8. 


STATUTE  OF  FRAUDS. 

1.  Inmiffkient  Writing.  A  writing", 
which  does  not  express  the  con- 
sideration and  is  so  indefinite  in 
its  description  of  the  land  that  the 
intention  of  the  parties  cannot  be 
gathered  from  it,  does  not  express 
a  contract  for  the  conveyance  of 
land,  or  constitute  a  memorandum 
of  such  a  contract,  within  the 
requirements  of  the  Statute  of 
I     Frauds.    Cooley  v.  LobdeU.        596 

'  2.  Improtements.  To  render  im- 
provements made  by  the  pur- 
chaser of  land  under  an  ond  con- 
tract of  sale  acts  of  partial  per- 
formance which  will  estop  the 
vendor  from  setting  up  the  Stat- 
ute of  Frauds  as  a  bar  to  the 
enforcement  of  the  contract,  they 
must  be  substantial  and  perma- 
nent in  character,  such  as  would 
not  have  been  made  except  in  re- 
liance upon  the  contract,  and  the 
loss  thereof  a  sacrifice  to  the 
purchaser.  /</. 


STATUTE     OF    LIMITATIONS. 
See  Limitation  of  Action. 


STATUTES. 

1.  Predominance  of  Later  Speci<ii 
Statute  orer  Earlier  General  Stat- 
ute. 8o  far  as  the  Bankin?  Law 
(L.  1892.  ch.  689).  being  a  special 
and  later  statute  applying  to  bank- 
ing and  kindred  corporations  only, 
is  necessjirily  inconsistent  with  tLe 
general  and  earlier  statute  regu- 
lating the  voluntary  dissolution 
of  corporations  generally  (Code 
Civ.  Pro.  §§  241^2481),  the  pro- 
visions of  the  former  are  para- 
mount.    In  re  Murray  Hill  Bank. 

199 

J.  Exemption  from  Taxation— Effect 
of  IStatute  on  Tax  for  Current 
Year  —  L.  1886,  Ch.  679.  The 
exemption  of  the  personal  prop- 
erty of  insurance  companies  from 
taxation,  b}'  section  4  of  chapter 
679.  Laws  of  1886.  enacted  June 
fifteenth  of  that  year,  to  take 
effect  immediately,  but  without 
any  provision  giving  it  retroac- 
tive effect,  did  not  apply  to  taxes 
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for  the  year  1886  upon  property  in 
the  city  of  New  York,  although 
when  the  act  wao  passed  the  tax 
had  not  been  actually  perfected 
by  extending  it  upon  the  assess- 
ment roll,  since  the  assessment 
became  complete  on  May  first. 
u^tna  Ins,  Co.  v.  Mayor,  etc.,  of 
N.  T.  831 

See  Revised  Statutes. 

Revised  Statutes  (United 

States). 
Session  Laws. 

STATUTORY    CONSTRUCTION 
LAW. 

See  Session  Laws,  22,  23. 

STOCK. 
SeeTKX,  10-14. 

STREET  RAILROADS. 

See  Negligence,  1,  2. 
Railroads. 

SUBSCRIPTION. 
See  Will,  14. 

SUPERINTENDENT  OF  BANK- 
ING. 

See  Banking,  1. 

SUPERVISORS. 
See  Towns,  1. 

SUPPLEMENTARY    PROCEED- 
INGS. 

£ee  Debtor  and  Creditor,  3.  5,  6. 
Equity,  2. 

SUPREME  COURT. 
See  Appeal,  9,  12,  14,  15. 

SURFACE  RAILROADS. 
See  Railroads. 

SURROGATE'S   COURT. 

See  Appeal,  10. 

94 


SYRACUSE  (CITY  OF). 
See  Civil  Service,  1-8. 

TAX. 

1.  Inheritance  and  Transfer  Tax 
Laws —  United  States  Bonds.  The 
inclusion  of  United  States  bonds 
in  the  valuation  under  laws  for  the 
taxation  of  the  ri^ht  of  transfer  of 
propert}'  by  inhentJince  or  by  will, 
for  the  purpose  of  ascertaining  the 
tax,  is  a  valid  exercise  of  legisla- 
tive power  by  a  state,  and  does 
not  constitute  a  taxation  of  Fed- 
eral securities.    //*  re  Sherman.    1 

2.  Transfer  Tax  Act  of  1S92  — Ex- 
emption of  United  States  Bonds. 

.  United  States  bonds,  owned  by  a 
resident  decedent,  which  would 
otherwise  be  subject  to  valuation 
for  the  purpose  of  fixing  the  tax 
under  the  Transfer  Tax  Act  of 
1892  (Ch.  399),  are  exempt  from 
such  valuation  by  force  of  the 
provision  (§  22)  which  limits  the 
meaning  of  the  wonls  *•  estate" 
and  "property,"  as  used  in  that 
act,  to  property  over  which  the 
state  has  juriscliction  for  the  pur- 
poses of  taxation.  Id, 

3.  Transfer  Tax  —  Transfer  to  Re- 
maindermen under  Will  Giring 
Power  of  Disposition  to  Life  Tenant 
—  Non-exercise  of  Poicer.  Where 
a  will  gives  property  to  one  for 
life,  with  power  or  disposition 
during  life  and  by  will,  and  pro- 
vides that  the  residue  remaining 
at  hia  death  undisposed  of  shall 
pass  to  certain  i)ersons  named,  and 
the  life  tenant  by  will  directs  his 
executors  to  distribute  the  prop- 
erty "according  to  the  provisions 
of  the  will"  of  the  tirst  testator, 
b}'  delivering  the  same  to  the  ex- 
ecutors named  in  that  will  for  that 
purpose,  such  direction  is  not  an 
exercise  of  the  power  of  disposi- 
tion, but  the  ])roperty  is  deemed 
to  have  passed  directly  to  the 
remaindermen  under  the  will  of 
the  first  testator;  and  such  transfer 
is  not  taxable  under  the  Transfer 
Tax  Act  of  1892  ((%.  399).  where 
the  death  of  the  first  testator 
occurred  prior  to  legislation  tax- 
ing transfers  by  will.  In  re  Lang- 
don.  6 
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4.  8Jied  Erected  by  Lessee  on  Pier 
lAiiised  from  City  of  New  York. 
A  shed  erected,  by  the  lessee, 
upon  a  pier  leased  from  the  city  of 
New  York,  under  a  lease  requiring 
its  erection  and  providing  that  it 
is  "to  become  the  property"  of 
the  city  **  on  the  expiration  of  the 
lease,"  becomes  the  property  of  the 
city  on  being  erected  and  affixed 
to  the  realty,  and,  hence,  is  not 
assessable  for  taxation  as  property 
of  the  lessee.  People  ex  rel.  1. 
K.  Co.  V.  Barker.  98 

5.  Tramfer  Tax —  Tramfer  Intended 
to  Take  Effect  in  Poisin'stdfn  at 
Death  of  Donor.  Where  property 
is  delivered  by  the  owner  to  a 
trustee,  under  an  instrument  pur- 
porting to  assign  it  to  the  trustee 
and  his  successora  in  trust  to  col- 
lect the  income  and  apply  the 
same  to  the  grantor's  use  during 
life,  and  after  the  grantor's  death 
to  distribute  the  ])roperty  among 
designated  remaindermen,  the 
transfer  to  the  remaindermen 
must  be  deemed  to  have  been 
"  intended  to  take  effect,  in  pos- 
session or  enjoyment,  at  or  after 
the  death "  oi  the  grantor  or 
donor,  within  the  meaning  of  the 
Transfer  Tax  Act  (L.  1892,  ch. 
399,  S  1).     In  re  Green.  223 

6.  Remlence  of  Trantferees.  Where 
the  beneficiaries  of  a  transfer  of 
property  witliin  tbis  stale  by  a 
resident,  by  a  grant  or  gift  in- 
tended to  take  effect  in  possession 
or  enjovment,  at  or  after  the 
death  of  the  grantor  or  donor, 
take  the  property  in  possession  or 
enjoyment  under  the  laws  of  this 
stjite  and  under  an  instrument 
made  here,  it  is  not  important, 
for  the  purposes  of  the  application 
of  the  Transfer  Tax  Act,  whether 
they  reside  in  this  state  or  else- 
where at  the  time  of  the  imposi- 
tion of  the  tax.  Id. 

7.  Regulation  of  Taxation  —  Reim 
hursement  of  County  by  State.  If, 
in  the  opinion  of  the  legislature, 
one  county  or  political  division 
has  been  compelled  to  bear  more 
than  its  proper  share  of  taxation, 
or  taxes  have  been  locally  as- 
sessed and  paid,  which  in  equity 
should  have  been  charged  upon 
the  whole  state,  the  legislature,  in 
the  absence  of  constitutional  limi- 


tation, may  remedy  the  in  justice 
and  direct  reimbarsement  out  of 
the  treasury  6f  the  state.  Bd. 
8uprs.  G,  Co.  y.  State  of  K 
r,  27^ 

8.  Expenses  of  Trials  for  Crimea 
Committed  in  State  Prison  —  Re- 
imbursement of  Cayuya  County  — 
Constitutionality  of  L.  1885,  Ch. 
428.  The  enactment  of  chapter 
428,  Laws  of  1885,  authorizing  the 
Board  of  Claims  to  audit  the 
claim  of  Cayuga  county  for 
moneys  expended  in  1873-1*877  iu 
the  trials  of  convicts  in  the  Au- 
burn state  prison,  for  crimes  com- 
mitted in  the  pri.son,  was  within 
the  scope  of  the  legislative  power 
over  taxation,  andVas  not  in  con- 
flict with  any  restriction  or  inhi- 
bition of  the  Constitution,  Id. 

9.  Exemption  from  Taxation  —  Effect 
of  Statute  on  T'ax  for  Current 
Year^L.l^m,  Ch.  679.  The 
exemption  of  the  personal  prop- 
erty of  insurance  companies  from 
taxation,  by  section  4  of  chapter 
679,  Laws  of  1886,  enacted  June 
fifteenth  of  that  yesr,  to  take 
effect  immediately,  but  without 
any  provision  giving  it  retroactive 
effect,  did  not  apply  to  taxes  for 
the  year  1886  upon  property  in  the 
city  of  New  York,  although  when 
the  act  was  passed  the  tax  had  not 
been  actually  perfected  by  extend- 
ing it  upou  the  assessment  roll, 
since  the  assessment  became  com- 
plete on  May  first.  ^Etnalns.  Co. 
V.  Mayor,  etc.,  N.   Y.  331 

10.  Tax  on  Bank  Stock  Owned  by  In- 
surance Company.  Stock  of  banks 
in  this  state,  owned  by  a  fire  and 
marine  insurance  company  doing 
business  in  this  state  but  organized 
under  the  laws  of  another  state, 
is  exempt  from  taxation,  by  force 
of  section  4  of  chapter  679'  Laws 
of  1886,  as  part  of  the  •*  personal 
l)roperty,  franchise  and  business  " 
of  such  a  company.  Id. 

11.  Action  to  Recover  Money  Paid  for 
Tax.  An  action  may  be  main- 
tained to  recover  back  money  in- 
voluntarily paid  in  satisfaction  of 
a  tJix  without  first  having  the 
assessment  set  aside  or  vacated,  or 
making  a  prior  demand  for  the  re- 
turn of  the  money,  if  the  assess- 
ment although  valid  on  its  face  is 
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in  fact  void  because  the  assessors 
had  no  jurisdiction  to  make  it.  Id. 

12.  Lien  of  Tax  as  Duress'^ Invol- 
ur.tary  Payment  —  L.  1882,  Ch, 
409.  The  lien  of  a  tax  on  bank 
stock,  created  by  section  314  of 
chapter  409,  Laws  of  1882,  made 
the  imposition  of  a  tax  on  stock, 
•which  was  exempt  because  owned 
by  a  fire  and  marine  insurance 
company  doing  business  in  the 
state,  such  an  impounding  or 
duress  of  the  property  as  to  render 
a  payment  thereof  so  far  involun- 
tary as  to  authorize  an  action  by 
the  owner  of  the  stock  to  recoveV 
from  the  city  which  imposed  the 
tax  the  money  wrongfully  received 
therefor.  Id. 

13.  Payment  by  Bank  of  Tax  on 
Stockholders,  Payment  by  a  bank 
of  the  gross  amount  of  the  tax  on 
its  stocKholders  for  stock  therein, 
including  stock  which  was  exempt 
because  owne'd  by  a  fire  and  ma- 
rine insurance  company  doing 
business  in  the  state,  cannot  be 
deemed  such  a  voluntary  pay- 
ment by  the  insurance  company 
as  to  preclude  its  recovery  of  the 
amount  paid  on  its  stock  from  the 
city  which  imposed  and  received 
the  payment  of  the  tax,  where  the 
insurance  company  did  not  ex- 
pressly authorize  or  assent  to  the 
payment  aftJTithad  acquired  full 
knowledge  of  all  the  facts,  includ- 
ing the  fact  that  the  tax  was  in- 
valid.' Id. 

14.  Statute  Taxing  Bank  Shares  — 
Exemption—  L.  1882,  Ch.  409  ;  L. 
188a,  Ch.  679.  The  provision  for 
the  taxation  of  bank  shares  in 
chaptJT  409,  Laws  of  1^582,  which 
expressly  makes  them  a  part  of 
the  nersonal  property  of  the  stock- 
holder, does  not  exclude  such 
shares  from  the  exemption  created 
by  chapter  079,  Laws  of  1886,  of 
the  personal  ])roperty  of  a  tire 
and  marine  insurance  company 
doing  business  in  the  state.        Id. 

15.  Tax  on  Personal  Proyterty  —  Pri- 
ority of  Attachment  by  Creditor. 
Where  there  is  no  statute  giving 
A  preference  to  the  tax,  a  specific 
lien  upon  personal  property,  ac- 
quired by  attachment  in  an  action 
at  law,  cannot  be  displaced  in 
favor  of  a  subsequent  claim  for 


taxes  on  the  same  property,  where 
no  specific  lien  has  been  acquired 
by  warrant  or  any  legal  process. 
Wise  V.  L.  &  G.  Wise  Go.  507 

16.  Insolvent  Corporation  —  Personal 
Property  —  Prionty  of  Attachment 
to  Tax.  Taxes  assessed  upon  the 
pereonal  propertv  of  an  insolvent 
corporation,  and  which  became 
due  subsequent  to  the  levy  of 
an  attachment  and  execution 
thereon  at  the  suit  of  creditors, 
are  not  a  prior  lien  upon  the  assets 
in  the  hands  of  a  receiver  for  dis- 
tribution, under  the  direction  of 
the  court,  and  which  arose  from 
a  sale  of  the  property  subject  to 
the  levy.  Id, 

TAXPAYERS'   ACTION. 

See  Cause  op  Action,  2. 
New  York  (City  of),  6. 

TIME. 

1.  Computation  —  Statutory  Con- 
struction Ixixi).  The  Statutory 
Construction  Law  (L.  1892,  ch. 
677,  §  27)  discloses  no  intention  to 
materially  change  the  previous 
rule  for  the  computation  of  time 
(Code  Civ.  Pro.  %  788),  except, 
perhaps,  to  more  definitely  fix  the 
event  from  which  the  count  is 
made.     People  v.  Burgess.  561 

2.  Krclusion  and  Inclusion  of  Days. 
Under  the  Statutory  Construction 
Ijiw  (^  27),  when  an  net  is  required 
to  be  done  a  certain  number  of 
days  before  the  thiy  of  a  specified 
event,  the  day  of  the  specified 
event  is  the  one  to  be  excluded  in 
the  computation,  and  in  counting 
back  from  that  time,  the  day  on 
which  the  required  act  was  per- 
formed may  be  included.  Id. 

3.  Time  of  Drawing  Trial  Jurors  — 
Code  Cir.  Pro.  ^  1042.  In  com- 
puting time  under  the  provision, 
that  "on  a  day  *  *  *  not  less 
than  fourteen  *  *  *  days  be- 
fore the  day  appointed  for  holding 
each  trial  term,"  the  county  clerk 
must  drawn  the  names  of  ])ersona 
to  .serve  as  trial  jurors  at  the  term 
(Code  Civ.  Pro.  ^  1042).  the  day 
appointed  for  holding  the  term 
musf  be  excluded,  and  the  day  on 
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which  the  names  were  drawn  may 
be  included.  Id. 

See  Cause  of  Action,  4. 


TITLE. 

See  pERsoNAii  Property. 
Trespass,  1. 

TOWNS. 

1.  BktdblUhmeM  of  Town  Fire  Dis- 
trict by  Board  of  Sujyervisors  — 
Preliminary  Petition  —  County 
Lait,  ^  37.  The  action  of  a  board 
of  supervisors  in  undertaking  to 
establish  a  fire  district  in  a  town, 
under  section  87  of  the  County 
Law  as  amended  by  chapter  902, 
Laws  of  1896,  is  legislative  in 
character  and  is  not  rendered  sub- 
ject to  review  by  certiorari  because 
the  affidavit  verifying  the  prelim- 
inary petition  does  not  state  that 
the  petition  complies  with  the 
requirement  of  the  statute  that 
the  names  attached  appear,  by  the 
last  assessment  roll,  to  be  those  of 
the  owners  of  more  than  one-half 
of  the  taxable  reid  property  of  the 
district  described.  People  ex  rel. 
O'Connor  v.  Ikl.  Suprs.  Queens 
Co.  370 

^.  Question  of  Sufficiency  of  SiQna- 
turen  to  Petition.  As  the  action 
of  a  lx>ardof  supervisors  in  esUib- 
lishing  a  town  fire  district  under 
the  statute  is  legislative  in  form, 
they  are  presumed  to  have  deter- 
mined the  preliminary  question  of 
fact  that  the  petition  was  signed 
by  the  requisite  number  of  own- 
ers of  taxable  real  property  ;  and 
although  such  determination  may 
not  be  final,  the  burden  of  show- 
ing the  fact  to  be  otherwise  de- 
volves upon  those  who  attack  the 
validity  of  the  action  of  the  board 
This  may  be  done  in  an  appropri- 
ate action,  but  not  in  certiorari 
proceedings  where  the  issue  is  not 
raised.  Id. 

5.  Petition  Composed  of  Sereral  Pa- 
pers. The  statutory  requirement 
of  a  "petition"  is  not  violated  by 
the  circulation  and  presentation, 
as  one  petition,  of  seveml  separate 
pieces  of  paper,  all  expressing  the 
same  subject-matter  and,  alike 
except  as  to  the  signatures.        Id. 


4.  Statements  of  Petition.  It  seems, 
tliat  it  is  not  necessary  that  the 
petition  for  the  establishment  of  a 
town  fire  district  by  a  board  of 
supervisors  under  the  statute  shall 
state  that  it  is  made  by  a  majority 
of  the  owners  of  the  taxable  real 
property  of  the  district  described. 

Id, 
See  Corporations,  9,  10. 


TRACTION  COMPANIES. 
See  Railroads,  7-10. 

TRANSFER  TAX. 

See  Appeal,  9. 
Tax,  1-3,  5.  6. 

TRESPASS. 

1.  Pleading— Title  t^Re<U Property. 
Quofre,  whether  an  action,  com- 
menced in  a  Justice's  Court  and 
transferred  to  the  Supreme  Court, 
on  a  general  denial  to  a  complaint 
for  trespass  upon  land  averring 
ownership  and  possession  in  the 
plaintiff,  where  the  litigation  was 
only  as  to  the  true  location  of  a 
boundary  line  and  the  defendant 
made  no  claim  to  the  plaintiff's 
land  nor  the  plaintiff  any  claim  to 
adjacent  land,  involved  a  plea  of 
title  or  affected  the  title  to  real 
property  or  an  interest  therein. 
La  Rue  v.  Smith.  428 

2.  Alleged  Trespass  in  Building  Dins- 
ion  Fence  —  Boundary  lAne.  An 
action  for  trespass,  alleged  to  haye 
been  committed  by  encroaching 
upon  the  plaintiff's  land  in  build- 
ing a  division  fence,  fails  when 
it  is  found  by  the  trial  court,  with 
evidence  tending  to  sustain  the 
finding,  that  the  defendant  dug 
the  post  holes  and  built  the  fence, 
not  upon  any  part  of  the  plaintiff's 
land,  but  wholly  on  the  other  side 
of  the  true  boundary  line.  Id. 

3.  Acts  of  Trespass  not  Set  up  in 
Complaint.  When  the  complaint 
in  an  action  for  trespass  is  based 
upon  a  specific  act  committed  at  a 
designated  time  and  place,  it  is  not 
legal  error  of  which  the  plaintiff 
can  complain,  for  the  trial  court  to 
refuse  a  recovery  for  another  act 
of  a  different  character,  committed 
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at  another  time,  and  not  stated  in 
the  complaint  as  a  cause  of  action. 

Id. 

TRIAL. 

1.  Contradiction  of  Witness —  Charge 
to  Jury.  On  a  trial  for  murder, 
the  defendant,  having  called  one 
of  the  grand  jurors  as  a  witness, 
who  cave  evidence  contradicting 
one  or  the  People's  witnesses,  re- 
quested the  court  to  charge  the 
jury  that  if  they  believed  the  tes- 
timony of  the  grand  iuror  they 
must  entirely  disregard  the  testi- 
mony of  the  contradicted  witness. 
The  court  refused  the  request  and 
told  the  jury  that  they  were  to 
judge  of  the  testimony  of  the 
contradicted  wellness  in  the  light 
of  all  the  testimony  that  sur- 
rounded her  evidence  or  that  was 
in  the  case.  Ueld,  no  error.  Peo- 
ple V.  Conroy.  174 

2.  Murder  of  Wife  —  Cross-examina- 
tion of  Defendant.  On  a  trial  for 
wife  murder,  the  district  attorney 
had  present  in  court  two  women  of 
apparently  ill-repute,  and  while 
cross-examining  the  defendant  as 
to  his  life  ana  conduct,  caused 
the  women  to  rise,  and  asked  the 
defendant,  as  to  one  of  them,  if 
he  boarded  with  her  and  recog- 
nized her,  and,  as  to  the  other, 
whether  he  had  visited  her  in  a 
house  of  ill- fame.  Held,  that, 
while  these  incidents  did  not  con- 
stitute legal  error  under  the 
peculiar  circumstances  of  the 
case,  the  practice  was  not  one  to 
be  encouraged.  Id. 

See  Crimes,  1,  11,  16. 
Jury,  1,  2. 


TROY  (CITY  OF). 
See  Civil  Service,  8. 

TRUST. 
See  Will,  4,  5,  20,  23. 

TRUSTEES. 

See  Corporations,  5. 
Remedies,  2. 

TESTIMONY. 

See  Evidence. 


UNANIMOUS  DECISION. 
See  Appeal,  9,  11. 

UNITED  STATES. 

Assignment  of  Claim  against.  If  n 
contractor  with  the  United  States 
for  the  furnishing  of  foods  to  the 
government,  in  good  mith  assigns 
the  contract  and  all  the  moneys 
due  or  to  become  due  thereon,  to 
certain  of  bis  creditors,  to  secure 
an  honest  debt  or  liability,  and 
surrenders  his  manufacturing 
plant  to  them,  in  order  that  they 
may  fill  the  contract  and  reim- 
burse themselves  by  a  sale  of 
goods  to  be  manufactured  by 
them,  and  flies  a  bill  of  sale  of  the 
property  transferred,  absolute  in 
form,  but  with  the  understanding 
that  in  case  their  debt  and  the 
claims  for  which  they  are  .liable 
are  paid  the  property  shall  revert 
to  the  assignor,  the  assignment, 
although  it  can  be  disregarded  by 
the  government,  is  good  as  be- 
tween the  parties  and  vests  the 
assignees,  as  against  the  contractor 
or  any  of  his  other  creditors  hav- 
ing notice  of  the  assignment,  with 
the  right  to  future  payments 
under  the  contract,  for  goods  pro- 
duced by  their  labor  and  capital, 
subsequent  to  and  not  affected  by 
the  bill  of  sale,  and  delivered  by 
them  to  the  government.  In  re 
Hone.  523 

UNITED  STATES  BONDS. 
See  Tax,  1,  2 

UNITED     STATES    REVISED 
STATUTES. . 

See    Revised    Statutes    (Unitei> 
States). 

VENDOR  AND  PURCHASER. 

1.  Sale  Subject  to  Mortgage -^UndiS' 
dosed  Clause  in  Mortgage  Begniring 
Payment  in  Gold.  It  is  a  funda- 
mental condition  of  the  mainte- 
nance of  an  action  by  the  pur- 
chaser of  real  estate  at  a  public 
sale,  expressly  subject  to  an  out- 
standing mortgage,  to  recover 
back  his  deposit  of  purchase 
money  and  his  expenses,  either  in 
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rescission  of  the  contract  or  as 
damages,  on  the  ground  that  a 
provision  in  the  mortgage  requir- 
ing its  payment  in  gold  was  not 
disclosed  by  the  terras  of  sale,  that 
the  plaintiff  establish  that  there 
was  an  undertaking  by  the  vendor, 
based  upon  contract  or  upon  a 
representation  equivalent  to  a 
contract,  that  the  mortgage  was 
payable  generally  and  could  be 
discharged  by  payment  in  any 
legal  currency.    Blanck  v.  Sadlier. 

551 

2.  Contract  on  Basis  of  Payment  of 
Mortgage  in  any  Lawful  Currency, 
and  not  in  Gold  only,  not  Implied. 
In  view  of  the  legislation  and 
governmental  action  on  the  sub- 
ject, the  contingency  that  the 
united  States  will  cease  to  main- 
tain the  parity  of  the  currency  and 
refuse  to  pay  its  obligations  in  gold 
is  too  remote  to  raise  an  assump- 
tion or  implication  that  an  execu- 
tory contract  for  the  sale  of  land, 
subject  to  a  mortgage,  of  which 
the  amount,  rate  of  mterest  ancl 
time  to  run  were  stated  in  the 
terms  of  sale,  without  any  repre- 
sentatitm  as  to  the  medium  of  pay- 
ment, was  made  upon  the  basis  of 
the  mortgage  being  payable  gen- 
erally^ in  any  lawful  currency  and 
not  m  a  particular  kind  of  lawful 
money,  as  gold.  Id. 

8.  Ohjection  to  Completing  Sale,  Based 
on  Gold  Clause  in  Mortgage.  It  is 
not  a  valid  ground  of  objection,  on 
the  part  of  the  purchaser,  to  the 
completion  of  an  executory  con- 
tract for  the  sale  of  knd  subject 
to  a  specific  mortgage,  that  a  spe- 
cial clause  in  the  mortgage  mak- 
ing it  payable  in  gold  was  not 
disclosed  at  the  time  the  contract 
was  made,  provided  there  was  no 
deceit  or  misrepresentation,  and 
it  appears  that  the  silence  of  the 
contract  did  not  affect  the  value 
of  the  property  or  influence  the 
purchaser  in  making  his  bid  and 
that  it  will  not  impose  any  addi- 
tional burden  on  him  in  case  the 
oontract  is  completed.  Id. 


VERDICT. 

See  Practice,  1. 


VETERANS. 
See  Civil  Service,  2,  4,  7-9. 

VILLAGES. 
See  Corporations,  9,  10. 

VOLUNTARY  DISSOLUTION. 

See  Banking.  1. 
Corporations,  2. 

WAGES. 
See  Corporations,  11. 

WATERWAYS. 
See  Negligence,  4. 

WATER  WORKS. 
See  Municipal  Corporations,  1-3. 


WHARVES. 

See  New  York  (Crrv  op),  6. 
Tax,  4. 

WILL. 

1.  Bequest  of  Interest  on  Specified 
Stun.  As  a  general  rule,  a  be- 
quest of  the  interest  of  a  particular 
sum  will  not  be  construwi  as  giv- 
ing an  annuity,  although  made 
payable  annually,  but  will  be  re- 
garded simply  as  the  gift  of  the 
income  or  interest  of  the  specified 
sum.     In  re  Dewey.  63 

2.  Bequest  of  Interest  Construed  as 
Bequest  of  Income  and  not  an  An- 
nuity. A  testator  bequeathed  to 
his  wife  "  the  interest  upon  the 
sum  of  $12,000,  to  be  p«iid  to  her 
annually  during  the  period  of  her 
natural  life"  by  his  executors, 
with  a  devise  over  of  the  principal 
to  the  t^tator's  heir  at  law  by 
means  of  a  general  residuary- 
clause.  Held,  that  the  bequest 
was  of  the  income  of  the  sum 
specified,  and  not  an  annuity  of 
1720 ;  and,  henee,  that  if  the  in- 
come fell  short  of  six  per  ceai 
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upon  $12,000,  the  corpus  of  the 
estate  was  not  liable  for  the 
difference.  Id. 

3.  Qualification  of  Absolute  Gift. 
Where  there  is  an  absolute  gift 
of  real  or  personal  property,  in 
order  to  qualify  it,  or  cut  it  down, 
the  latter  part  of  the  will  should 
show  an  equally  clear  intention  to 
do  so,  by  the  use  of  words  definite 
in  their  meaning,  and  by  expres- 
sions which  must  be  regarded  as 
imperative.     Clay  v.  Wocfd.      134 

4.  Precatory  Words — Imposition  of 
a  Trust.  Whether  precatory 
words  in  a  will  shall  be  accorded 
such  force  as  to  deprive  the  donee 
of  the  absolute  right  of  disposal 
and,  thereby,  qualify  the  bene- 
ficial interest  in  the  gift,  must  be 
determined  in  connection  with 
what  mav  be  gathered  from  the 
rest  of  the  will  as  an  intention 
reconcilable  with  the  idea  of  a 
trust  imposed  upon  the  legal 
estate.  Where  to  impose  such  a 
trust  would  nullify  previous  ex- 
pressions in  the  will  and  create  a 
repugnancy  between  its  different 
parts,  the  rules  of  construction 
forbid  the  attempt.  /rf 

5.  Will  Construed.  A  will  gave  to 
the  testator's  wife  certain  real  and 
pereonal  property  to  have  and  to 
hold  "  unto  her  and  to  her  heirs, 
executors,  administrators  and  as- 
signs forever,"  with  legacies  to 
others  which  were  declared  not  to 
be  a  charge  upon  the  property 
given  to  the  wife,  and  then  gave 
all  the  residue  of  the  estate  to  the 
wife  and  "to her  heirs,  executors, 
administrators  and  assigns  for- 
ever," followed  by  these  words : 
"  And  it  is  my  desire  and  request 
that  my  said  wife  do  sustain,  pro- 
vide for  and  educate  L.,  the 
daughter  of  my  said  adopted 
daughter  J.  And  it  is  my  further 
desire  and  request  that  my  wife  do 
make  the  said  L.,  J.  and  my 
nephews  and  nieces,  the  children 
of  my  brothers  C.  and  G.,  joint 
heirs  after  her  death  in  the  said 
estate  which  by  this  will  I  have 
bequeathed  to  my  said  wife." 
Held,  that  the  testator  intended  an 
absolute  gift  to  his  wife  of  his  real 
and  personal  property,  except  the 
legacies  to  others,  with  an  absolute 
right  of  disposal;  that  such  gift 


was  not  qualified  by  the  subse- 
quent precatory  clause  ;  and  that, 
hence,  no  trust  or  power  in  trust, 
in  favor  of  the  persons  mentioned 
in  that  clause,  was  created  thereby. 

Id, 

6.  Residuary  Legatee.  No  particu- 
lar mode  of  expression  is  neces- 
sary to  constitute  a  residuary 
legatee;  it  is  sufilcient  if  the  in- 
tention of  the  testator  be  plainly 
expressed  in  the  will,  that  the  sur- 
plus of  his  estate,  after  payment 
of  debts  and  legacies,  shall  be 
taken  by  a  person  there  desig- 
nated.  Morton  v.  Woodbury,     243 

7.  Position  of  Eesiduary  Clause. 
While  the  residuary  clause  in 
wills  is  usually  the  last  of  its 
disposing  provisions,  still,  the 
mere  fact  that  it  is  not  the  last,  is 
not  of  controlling  consequence, 
and  can  have  no  effect  except  as 
it  bears  upon  the  question  of  the 
intent  of  the  testator.  Id, 

8.  Intent  of  Testator.  In  seeking  to 
discover  the  intent  of  the  testator, 
all  the  provisions  of  the  will  are 
to  be  treated  as  valid;  and  the  fact 
that  a  certain  provision  is  invalid 
is  irrelevant  in  determining  the 
intent.  Id. 

9.  Relation  of  Residuary  Clause  to 
FolUncing  lieqiust.  The  fact  that 
a  general  residuary  clause  gives  to 
the  person  named  therein  all  the 
property  '  *  not  before  specified  " 
does  not  invalidate  a  subsequent 
particular  bequest  to  another;  and 
if  such  subsequent  bequest  is 
otherwise  valid  it  is  to  be  deemed 
an  exception  to  the  residuary 
clause,  but  if  it  fails  by  lapse,  or 
by  an  analogous  event,  it  falls 
into  the  residuum  and  passes  to 
the  residuary  legatee.  Id, 

10.  Particular  Residue.  Where  the 
words  of  a  residuary  clause  are 
of  themselves  sufficient  to  consti- 
tute the  person  named  therein  a 
general  residuary  legjitee,  a  clear 
expression  in  the  will  or  special 
words  of  unmistakable  import,  are 
required  to  render  him  the  lega- 
tee of  a  particular,  instead  of  a 
general,  residue.  Id, 

11.  Failure  of  Disposition  of  Part  of 
Residue.     Where  there  is  a  dispo- 
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sition  of  a  part  of  the  residue,  and 
it  fails,  it  will  not  ^o  in  augmen- 
tation of  the  remaining  parts  as  a 
residue  of  a  residue,  but  will  de- 
volve as  undisposed  of.  Id. 

12.  Specific  Bequests  to  Residuary 
Legatee.  The  fact  that  a  will  con- 
tains specific  bequests  to  the  per- 
son afterwards  named  as  legatee 
in  a  residuary  clause  does  not  tend 
to  show  that  such  person  was  not 
intended  to  be  the  general  resid- 
uary legatee,  where  the  gift  of  the 
resi(luum  is  accompanied  with  a 
request  that  the  legatee  shall  dis- 
pose of  it  as  the  testator  may  di- 
rect. Id. 

13.  Residuary  Clause.  The  dispos- 
ing portion  of  a  holographic  will, 
after  making  several  particular  be- 
quests and  devises,  concluded  with 
the  following  clauses:  "(Fourth.) 
I  appoint  E.  C.  W.  my  legatee  and 
ffive  to  her  all  not  before  specified 
m  this  and  request  her  to  give  as 
I  may  direct  or  sell  from  what  re- 
mains. (Fifth.)  I  appoint  J.  H. 
W.,  L.  P.  M.  and  J.  J.  R.  execu- 
tors, and  direct  that  after  the  pay- 
ment of  my  debts  and  sums  above 
named  that  they  shall  sell  bonds, 
stocks  and  other  property  and  give 
the  money  thus  collected  to  hos- 
pitals ancf  homes  for  women  in 
Washington  and  New  York." 
Ileld,  that  the  fourth  clause  was  a 
good  general  residuary  clause; 
that  the  fifth  clause  was  not  a 
residuary  clause;  and  that  the  be- 
quest inlhe  fifth  clause,  being  void 
for  uncertainty,  lapsed,  fell  into 
the  residuum,  and  passed  to  the 
person  named  in  the  fourth  clause, 
as  general  residuary  legatee,  and 
not  to  the  next  of  kin  by  intestacv. 

Id. 

14.  When  not  Subscribed  at  End.  A 
will,  drawn  upon  a  printed  blank 
covering  only  one  page  and  signed 
by  the  testator  and'  subscribing 
witnesses  at  the  foot  of  the  page,  is 
not  "  sul)scribed  by  the  testator  at 
the  end  of  the  will,"  as  required 
by  the  statute  (2  R.  S.  63,  §  40), 
when  the  blank  space  in  the 
printed  form  is  filled  up  by  sub- 
divisions marked  respective!  v 
"First"  and  "Second,"  followed 
by  the  words  *  *  See  annexed 
sheet,"  and  additional  subdi- 
visions,     marked       respectively 


"  Third"  and  "Fourth,*'  are  writ- 
ten on  a  separate  piece  of  paper 
attached  to  the  face  of  the  blank, 
immediately  over  the  first  and  sec- 
ond subdivisions,  by  removable 
metal  stnples.    In  re  Whitn^.  259 

15.  Date  of  Speaking.  The  general 
rule,  that  a  will  speaks  as  of  the 
date  of  the  testator's  death,  is  not 
of  universal  application;  and  when 
a  testator  refers  to  an  actually 
existing  state  of  things,  his  lan- 
guage should  be  understood  ns  re- 
fernng  to  the  date  of  the  will  and 
not  to  his  death.     Rogers  v .  Rogers, 

343 

16.  The  Words  "Sums  Heretofore 
Given  and  Admnced"  Construed. 
A  clause  in  a  will:  "I  direct  that 
no  deduction  shall  be  made  from 
the  share  of  any  of  my  children  by 
reason  of  any  sums  which  I  have 
heretofore  given  or  advanced  to  or 
for  account  of  either  of  them,"  held 
to  apply  only  to  gifts  or  advance- 
ments made  prior  to  the  date  of 
the  instrument,  and  not  to  refer  to 
actual  loans  made  to  a  child  sub- 
sequent to  the  date  of  the  will,  for 
which  the  testator  took  promissory 
notes,  nor  to  subsequent  loans  so 
made,  not  to  the  child  himself,  but 
to  a  business  firm  of  which  he  was 
a  member,  and  for  which  the  testa- 
tor took  the  firm  note  and  other  col- 
lateral security.  Id. 

17.  Will  Executed  by  Married  Woman. 
—  Rewoation.  A  will  executed 
by  a  married  woman  is  not  revoked 
by  her  subsequent  remarriage  after 
an  intervening  widowhood.  In  re 
McLarney.  416 

18.  Action  for  Construction  of  a  WiU 
not  an  Action  for  Partition.  An 
action  brought  by  testamentary 
trustees  to  construe  a  will  which 
directs  them  to  divide  the  estate 
into  shares,  in  which  they  simply 
seek  to  perfect  the  trust  estates  or 
shares  ckimed  to  have  been  crt*ated 
by  the  w^ill.  under  the  advice  and 
with  the  assistance  of  the  court,  is 
not  an  action  for  partition.  Corse 
V,  Chapman.  466 

19.  Estate  in  Remainder  —  Time  of 
Vesting.  The  law  favors  the  vest- 
ing of  esttites;  and  the  words 
"from  and  after"  or  like  ex- 
pressions as  relatmg  to  the  ter- 
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mi  nation  of  the  life  estate  do  not 
postpone  the  vesting  of  the  estate 
in  remainder  until  the  death  of 
the  life  tenant,  but  rather  refer 
to  the  period  when  the  remainder- 
man would  become  entitled  to  the 
estate  in  possession.  Id. 

20.  Will  Construed.  The  will  of  a 
testator  having  eight  children  gave 
the  residuary  real  estate  to  the 
executors  in  trust  to  divide  into 
eight  equal  parts,  being  one  share 
for  tJie  use  of  each  child,  and  to 
pay  over  to  each  the  income  of  his 
or  her  share  during  life,  and  stated 
that  "on  the  death  of  any  child, 
then  the  said  trust  as  to  his  or 
her  said  one-eighth  share  shall 
cease,  and  I  then  devise  the  said 
share  to  my  grandchild  or  grand- 
children who  may  be  the  lawful 
issue  of  my  said  child  so  dying, 
and  to  his,  her  or  their  heirs  and 
assigns  forever."  The  will  further 
stated  that  this  devise  was  to  be 
construed  so  as  to  open  and  let 
in  any  grandchildren  born  after 
the  testator's  death,  and  that  in 
the  event  of  the  death  of  any  of 
the  testator's  children  without 
issue,  then  the  share  so  set  apart 
for  the  use  of  such  child  should 
be  subdivided  among  the  tesUi- 
tor's  children  then  living  and 
the  income  therefrom  paid  to 
the  respective  children  for  life. 
The  testator's  eiirht  children  sur- 
vived him  and  were  living,  and 
several  of  them  had  issue  who 
were  also  living,  at  the  time  the 
will  was  construed.  Held,  that 
ei^ht  separate  and  legal  trust  es- 
tates were  created  and  are  now  in 
existence;  that  each  of  the  grand- 
children became  vested  at  the  tes- 
tator's death  with  an  absolute  es- 
tate in  remainder  in  the  share  of 
his  or  her  par(»ut,  subject  to  the 
contingency  of  opening  to  let  in 
any  grandchildren  born  after  the 
testator's  death ;  that  as  to  the 
shares  of  the  testator's  children 
having  issue,  the  fee  vested  at  the 
moment  of  the  testator's  death  in 
the  grandchildren,  subject  to  the 
life  estate  of  the  parent;  and  that 
there  was  no  unlawful  suspen- 
sion of  the  power  of  alienation 
for  more  than  tw^o  lives  even  as  to 
the  shares  of  such  children  of  the 
testator  as  might  die  without 
issue.  Id. 
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21.  Alienable  Life  Estate.  The  will 
gave  the  testator's  widow  a  life 
estate  in  certain  realty,  which  on 
her  death  was  to  come  into  the 
trust.  Held,  that  this  did  not 
create  an  unlawful  suspension  of 
the  power  of  alienation,  as  the 
life  estate  had  no  connection  with 
the  trusts  created  by  the  will, 
and  was  alienable  at  any  time  by 
the  widow.  Id. 

22.  Poirer  to  Sell.  The  will  gave  an 
express  power  to  the  executora 
and  trustees  to  sell  the  testatoi-'s 
unimproved  and  unproductive  real 
estate,  but  did  not  provide  in 
terms  for  a  power  to  sell  his  pro- 
ductive real  estate.  Held,  on  reaci- 
ing  the  will  as  a  whole,  that  the 
dut}*^  imposed  upon  the  executors 
as  trustees  to  divide  the  real  es- 
tate into  equal  shares  carried  with 
it  the  implied  power  to  sell  the 
productive  real  estate  for  the  pur- 
pose of  apportioning  the  pre- 
scribed shares,  under  the  super- 
vision of  the  court  as  to  details. 

Id. 

23.  Scope  of  Subsidiary  Trust.  A 
codicil  directed  that  the  income  of 
the  one-eighth  share  of  the  estate 
apportioned  for  the  use  of  the 
testator's  son  II.,  or  .so  much 
thereof  as  might  be  necessary, 
should  be  applied  for  the  educa- 
tion and  support  of  H.'s  children 
during  his  lifetime,  and  stated 
that  in  the  stead  of  the  executora 
named  in  the  will  as  trustees  "  so 
far  as  relates  to  the  said  share  only, 
I  do  hereby  nominate,  constitute 
and  appoint  my  said  sou  H.  trustee 
of  said  share."  Held,  that  the 
share  of  which  H.  was  made  trus- 
tee was  the  one-eighth  of  the  net 
income  of  the  estate,  and  not  one- 
eighth  of  the  testator's  real  estate. 

Id. 

24.  lies  A(fjudicata.  A  decision  of 
a  surrogate  construing  a  testa- 
mentary disposition  of  personal 
property  is  not  res  adjudicata  in 
an  action  for  the  construction  of 
the  will  in  reference  to  the  real 
estate.  Id. 

See  Tax,  3. 
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